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PREFACE  TO  THE  SECOND  EDITION. 


The  first  edition  of  this  wotk  having  been  received  with  snch  a 
gratifying  degree  of  favor  by  the  profession  as  to  exhaust  the  edition 
within  a  comparatively  short  time  after  its  publication,  the  author 
has  taken  advantage  of  the  opportunity  to  subject  the  whole  book  to 
a  thorough  revision.  Much  new  matter  has  been  added,  many  inter- 
esting topics  of  constitutional  law  have  been  more  elaborately  de- 
veloped, and  suitable  reference  has  been  made  to  the  doctrines  of 
the  latest  and  most  important  decisions.  This  has  resulted  in  en- 
larging the  book  by  about  eighty  pages,  but  without  changing  its 
general  plan  or  scope.     It  is  hoped  that  it  may  now  enter  upon  a  new 

and  more  widely  extended  career  of  usefulness. 

H.  C.  B. 
WashiDgtOD,  D.  C,  June,  1897. 


PREFACE  TO  THE  FIRST  EDITION. 


This  book  Is  Intended  primarily  for  the  use  of  students  at  law  and 
instructors  in  the  law  schools  and  universities.  It  contains  a  con- 
densed review  of  all  the  leading  principles  and  settled  doctrines  of 
American  constitutional  law,  whether  arising  under  the  federal  con- 
stitution or  those  of  the  individual  states.  These  principles  and 
doctrines  are  stated  in  the  form  of  a  series  of  brief  rules,  or  proposi- 
tions, numbered  consecutively  throughout  the  book,  and  are  explain- 
ed, amplified,  and  illustrated  in  the  subsidiary  text,  and  supported 
by  the  citation  of  pertinent  authorities.  The  necessary  limitation 
of  space,  as  well  as  the  purpose  and  plan  of  the  work,  have  precluded 
any  attempt  at  exhaustive  discussion  or  minute  elaboration  of  the 
great  topics  of  constitutional  law.  But  the  book  is  believed  to  be 
comprehensive  of  the  general  subject   and  suflaciently  detailed  to 
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IV  PREFACE. 

equip  the  student  with  an  accurate  general  knowledge  of  the  whole 
field.  And  since  the  solution  of  new  questions  must  be  sought,  not 
alone  in  the  application  of  precedents,  but  also  in  the  settled  rules 
and  the  accepted  canons  of  interpretation,  and  since  the  mind  is 
often  best  prepared  for  the  investigation  of  a  specific  problem  by  a 
rapid  synoptical  review  of  the  results  already  worked  out  by  the 
courts  in  that  department  to  which  it  belongs,  it  is  hoped  that  gen- 
eral practiLtioners  may  find  the  book  to  possess  a  special  value  for 
themselves.  It  would  have  been  undesirable,  even  if  it  were  possi- 
ble, to  discuss  in  these  pages  all  the  thousands  of  reported  cases  which 
bear  upon  the  subject  of  constitutional  law.  Such  an  accumulation 
of  authorities  would  have  cumbered  the  work  to  the  point  of  de- 
stroying its  utility.  But  a  very  considerable  number  of  the  more 
important  and  valuable  decisions  have  been  suitably  referred  to,  and 
more,  perhaps,  than  any  student  would  have  time  or  occasion  to 
read.  But  it  was  thought  that  both  student  and  practitioner  would 
appreciate  the  advantage  of  being  directed  to  the  principal  authori- 
ties, especially  as  they  may  have  occasion  to  study  certain  special 
topics  with  more  detail  and  particularity  than  the  handbook  itself 
could  undertake. 

The  subject  of  constitutional  law  is  not  free  from  disputed  and 
unsettled  questions.  In  respect  to  these,  the  author  has  invariably 
stated  what  he  conceives  to  be  the  sound  rule  or  the  best  principle 
for  their  interpretation.  If  his  disposition  of  such  topics  should  at 
times  appear  summary,  or  even  dogmatic,  it  must  be  ascribed  to  the 
necessity  for  condensation,  not  to  any  failure  to  appreciate  the  pos- 
sible arguments  on  both  sides  of  the  question.  H.  G.  B. 

WasMngton,  D.  O.,  January,  1895. 
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THE  CONSTITUTION 


UNITED  STATES  OF  AMERICA. 


Wb  THfl  Pboflb  of  the  United  States,  In  Order  to  form  a  more  perfect  Union, 
establish  Justice,  Insure  domestic  Tranquility,  provide  for  the  common  de- 
fence, promote  the  general  Welfare,  and  8ecm*e  the  Blessings  of  Liberty 
^to  ourselves  and  our  Posterity,  do  ordam  and  establish  this    Constitutiox 
for  the  United  States  of  America. 


ARTICLE  1. 

SscnoN  1.  All  legislative  Powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall  consist  of  a  Senate  and  House 
of  Representatives. 

Sbctiox  2.  The  House  of  Representatives  shall  be  composed  of  Members 
chosen  every  second  Year  by  the  People  of  the  several  States,  and  the  Elect- 
ors In  each  State  shall  have  the  Qualifications  requisite  for  Electors  of  the 
most  numerous  Branch  of  the  State  Legislature. 

No  Person  shall  be  a  Representative  who  shall  not  have  attained  to  the  Age 
of  twenty  five  Years,  and  been  seven  Years  a  Citizen  of  the  United  States, 
and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that  State  In  which 
he  shall  be  chosen. 

Representatives  and  direct  Taxes  shall  be  apportioned  among  the  several 
States  which  may  be  Included  within  this  Union,  according  to  thefar  respective 
Numbers,  which  shall  be  determined  by  adding  to  the  whole  Number  of  free 
Persons,  Including  those  bound  to  Service  for  a  Term  of  Years,  and  excluding 
Indians  not  taxed,  three  fifths  of  all  other  Persons.  The  actual  Enumeration 
shall  be  made  within  three  Years  after  the  first  Meeting  of  the  Congress  of 
the  United  States,  and  within  every  subsequent  Term  of  ten  Years,  in  such 
Manner  as  they  shall  by  Law  direct  The  Number  of  Representatives  shall 
not  exceed  one  for  every  thirty  Thousand,  but  each  State  shall  have  at 
Least  one  Representative;  and  until  such  enumeration  shall  be  made,  the 
State  of  New  Hampshire  shall  be  entitled  to  chuse  three,  Massachusetts  eight, 
Rhode-Island  and  Providence  Plantations  one,  Connecticut  five,  New  York 
six.  New  Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Vir- 
ginia ten,  North  Carolina  five.  South  Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  Representation  from  any  State,  the  Execu- 
tive Authority  thereof  shall  issue  Writs  of  Election  to  fill  such  Vacancies. 
BL.COiNST.L.  (xili) 
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The  House  of  Representatives  shall  chuse  their  Speaker  and  other  Officers; 
and  shall  hare  the  sole  Power  of  Impeachment. 

SscTioN  3.  The  Senate  of  the  United  States  shall  be  composed  of  two  Sen- 
ators from  each  State,  chosen  by  the  Legislatm'e  thereof,  for  six  Years;  and 
each  Senator  shall  have  one  Vote. 

Immediately  after  they  shall  be  assembled  in  Gonse(]tience  of  the  first 
Election,  they  shall  be  divided  as  equally  as  may  be  into  three  Glasses.  The 
Seats  of  the  Senators  of  the  first  Glass  shall  be  vacated  at  the  Expiration 
of  the  second  Year,  of  the  second  Glass  at  the  Expiration  of  the  fourth 
Year,  and  of  the  third  Glass  at  the  Expiration  of  the  sixth  Year,  so  that 
one  third  may  be  chosen  every  second  Year;  and  If  Vacancies  happen  by 
Resignation,  or  otherwise,  during  the  Recess  of  the  Legislature  of  any  State, 
the  Executive  thereof  may  make  temporary  Appointments,  until  the  next 
Meeting  of  the  Legislature,  which  shall  then  fill  such  Vacancies. 

No  Person  shall  be  a  Senator  who  shall  not  have  attained  to  the  Age  of 
thirty  Years,  and  been  nine  Years  a  Gitizen  of  the  United  States,  and  who 
shall  not,  when  elected,  be  an  Inhabitant  of  that  State  for  which  he  shall 
be  chosen. 

The  Vic*  President  of  the  United  States  shall  be  President  of  the  Senate, 
but  shall  have  no  Vote,  unless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President  pro  tem- 
pore, in  the  Absence  of  the  Vice  President,  or  when  he  shall  exercise  the 
Office  of  President  of  the  United  States. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments.  When 
sitting  for  that  Purpose,  they  shall  be  on  Oath  or  Afilrmation.  When  the 
President  of  the  United  States  is  tried,  the  Ghlef  Justice  shall  preside:  And 
no  Person  shall  be  convicted  without  the  Goncurrence  of  two  thirds  of  the 
Members  present 

Judgment  in  Gases  of  Impeachment  shall  not  extend  further  than  to  re- 
moval from  Office,  and  disqualification  to  hold  and  enjoy  any  Office  of  honor. 
Trust  or  Profit  under  the  United  States:  but  the  Party  convicted  shall  never- 
theless be  liable  and  subject  to  Indictment,  Trial,  Judgment  and  Punishment, 
according  to  Law. 

Section  4.  The  Times,  Places  and  Manner  of  holding  Elections  for  Senators 
and  Representatives,  shall  be  prescribed  in  each  State  by  the  Legislature 
thereof;  but  the  Gongress  may  at  any  time  by  Law  make  or  alter  such 
Regulations,  except  as  to  the  Places  of  chusing  Senators. 

The  Gongress  shall  assemble  at  least  once  In  every  Year,  and  such  Meeting 
shall  be  on  the  first  Monday  in  Decemb^,  unless  they  shall  by  Law  appoint 
a  different  Day. 

Section  5.  Each  House  shall  be  the  Judge  of  the  Elections,  Returns  and 
Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall  constitute 
a  Quorum  to  do  Business;  but  a  smaller  Number  may  adjourn  from  day  to 
day,  and  may  b^  authorized  to  compel  the  Attendance  of  absent  Members, 
In  such  Manner,  and  under  such  Penalties  as  each  House  may  provide. 

Each  House  may  determine  the  Rules  of  Its  Proceedings,  punish  its  Mem- 
bers for  disorderly  Behaviour,  and,  with  the  Goncurrence  of  two  thirds, 
expel  a  Member. 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to 
time  publish  the  same,  excepting  such  Parts  as  may  in  their  Judgment  r^ 
quire  Secrecy;  and  the  Yeas  and  Nays  of  the  Members  of  either  House  on 
any  question  shall,  at  the  deshre  of  one  fifth  of  those  Present,  be  entered 
on  the  Journal. 
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Neither  House,  during  the  Session  of  Congress,  shall,  without  the  Consent 
of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  othtr  Place  than 
that  in  which  the  two  Houses  shall  be  sitting. 

Sectiox  6.  The  Senators  and  Representatives  shall  receive  a  Compensation 
for  their  Services,  to  be  ascertained  by  Law,  and  paid  out  of  the  Treasury 
of  the  United  States.  They  shall  in  all  Cases,  except  Treason,  Felony  and 
Breach  of  the  Peace,  be  privileged  from  Arrest  during  their  Attendance  at 
the  Session  of  their  respective  Houses,  and  in  going  to  and  returning  from 
the  same;  and  for  any  Speech  or  Debate  in  either  House,  they  shall  not 
be  questioned  in  any  other  Place. 

No  Senator  or  Representative  shall,  during  the  Time  for  which  he  was  elect- 
ed, be  appointed  to  any  civil  Office  under  the  Authority  of  the  United  States, 
which  shall  have  been  created,  or  the  Emoluments  whereof  shall  have  been 
encreased,  during  such  time;  and  no  Person  holding  any  Office  under  the 
United  States,  shall  be  a  Member  of  either  House  during  his  Continuance 
in  Office. 

Section  7.  All  Bills  for  raising  Revenue  shall  originate  in  the  House  of 
Representatives;  but  the  Senate  may  propose  or  concur  with  Amendments 
as  on  other  Bills. 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  becomes  a  Law,  be  presented  to  the  President  of  the 
United  States;  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with 
his  Objections  to  that  House  in  which  it  shall  have  originated,  who  shall  enter 
the  Objections  at  large  on  their  Journal,  and  proceed  to  reconsider  it  If 
after  such  Reconsideration  two  thirds  of  that  House  shall  agree  to  pass  the 
BUI,  it  shall  be  sent,  together  with  the  Objections,  to  the  other  House,  by 
which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two  thirds  of 
that  House,  it  shall  become  a  Law.  But  in  all  such  Cases  the  Votes  of 
both  Houses  shall  be  determined  by  yeas  and  Nays,  and  the  Names  of  the 
Persons  voting  for  and  against  the  Bill  shall  be  entered  on  the  Journal  of 
each  House  respectively.  If  any  Bill  shall  not  be  returned  \>y  the  President 
within  ten  Days  (Sundays  excepted)  after  it  shall  have  been  presented  to 
him,  the  Same  shall  be  a  Law,  in  like  Manner  as  if  he  had  signed  it,  unless 
the  Congress  by  their  Adjournment  prevent  its  Return,  in  which  Case  it  shall 
not  be  a  Law. 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  SenatQ 
and  House  of  Representatives  may  be  necessary  (except  on  a  question  of  Ad- 
journment) shall  be  presented  to  the  President  of  the  United  States;  and  be- 
fore the  Same  shall  take  Effect,  shall  be  approved  by  him,  or  being  disap- 
proved by  him,  shall  be  repassed  by  two  thirds  of  the  Senate  and  House  of 
Representatives,  according  to  the  Rules  and  Limitations  prescribed  in  the 
Case  of  a  Bill. 

Section  8.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes, 
Duties,  Imposts,  and  Excises,  to  pay  the  Debts  and  provide  for  the  common 
Defence  and  general  Welfare  of  the  United  States;  but  all  Duties,  Imposts 
and  Excises  shall  be  uniform  throughout  the  United  States; 

To  borrow  Money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  among  the  several  States, 
and  with  the  Indian  'Mbes; 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws  on  the 
subject  of  Bankruptcies  throughout  the  United  States; 

To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin,  and  fix  the 
Standard  of  Weights  and  Measures; 
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To  provide  for  the  Ponislimexit  of  counterfeiting  tlie  Securities  and  current 
Coin  of  the  United  States; 

To  establish  Post  Offices  and  post  Roads; 

To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing  for  limited 
Times  to  Authors  and  Inventors  the  exclusive  Right  to  their  respective  Writ- 
ings and  Discoveries; 

To  constitute  Tribunals  inferior  to  the  supreme  Ck)urt; 

To  define  and  punish  Piracies  and  Felonies  committed  on  the  high  Seas^ 
and  Offences  against  the  Law  of  Nations; 

To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and  make  Rules 
concerning  Captures  on  Land  and  Water; 

To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to  that  Use 
shall  be  for  a  longer  Term  than  two  Years; 

To  provide  and  maintain  a  Navy; 

To  make  Rules  for  the  Government  and  Regulation  of  the  land  and  naval 
Forces; 

To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the  Union, 
suppress  Insurrections  and  repel  Invasions; 

To  provide  for  organizing,  arming,  and  disciplining  the  Militia,  and  for 
governing  such  Part  of  them  as  may  be  employed  in  the  Sei'vlce  of  the  United 
States,  reservhig  to  the  States  respectively,  the  Appointment  of  the  Officers, 
and  the  Authority  of  training  the  Militia  according  to  the  discipline  pre^ 
scribed  by  Ccmgress; 

To  exercise  exclusive  Legislation  In  all  Cases  whatsoever,  over  sudi  Dis- 
trict (not  exceeding  ten  Miles  square)  as  may,  by  Cession  of  particular  States, 
and  the  Acceptance  of  Congress,  become  the  Seat  of  the  Government  of  the 
United  States,  and  to  exercise  like  Authority  over  all  Places  purchased  by 
the  Consent  of  the  Legislature  of  the  State  in  which  the  same  shall  be,  for 
the  Erection  of  Forts,  Magazines,  Arsenals,  dock- Yards,  and  other  needful 
Buildings;— And 

To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into 
Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Consti- 
tution in  the  Government  of  the  United  States,  or  in  any  Department  or  Of- 
ficer thereof. 

JSectiox  9.  The  Migration  or  Importation  of  such  Persons  as  any  of  the 
States  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by 
the  Congress  prior  to  the  Year  one  thousand  eight  hundred  and  eight,  but  a 
Tax  or  duty  may  be  imposed  on  such  Importation,  not  exceeding  ten  dollars 
for  each  Person. 

The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless 
when  In  Cases  of  Rebellion  or  Invasion  the  public  Safety  may  require  it. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

No  Capitation,  or  other  direct,  Tax  shall  be  laid,  unless  in  Proportion  to 
the  Census  or  Enumeration  herein  before  directed  to  be  taken. 
^No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or  Revenue 
to  the  Ports  of  one  State  over  those  of  another:  nor  shall  Vessels  bound  to^ 
or  from,  one  State,  be  obliged  to  enter,  clear,  or  pay  Duties  In  another. 

No  Money  tt^aJl  be  drawn  from  the  Treasury,  but  in  Consequence  of  Ap- 
propriations made  by  Law;  and  a  regular  Statement  and  Account  of  the  Re- 
ceipts and  Expenditures  of  all  public  Money  shall  be  published  from  time  to 
time. 
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No  Title  Of  Nobility  shall  be  granted  by  the  United  States:  And  no  Person 
haldlng  any  Of&ce  or  Profit  or  Trust  under  them  shall,  without  the  Consent 
of  tlie  Congress,  accept  of  any  present,  Emolument,  Office,  or  Title,  of  any 
kind  whatever,  from  any  King,  Prince,  or  foreign  State. 

BBcnoir  10.  No  State  shall  enter  into  any  Treaty,  Alliance^  or  Confedara- 
tion;  grant  Letters  of  Marque  and  Reprisal;  coin  Money;  emit  Bills  of 
Credit;  make  any  Thing  but  gold  and  silyer  Coin  a  Tender  in  Payment  of 
Debts;  pass  any  Bill  of  Attainder,  ex  post  facto  Law,  or  Law  impairing  tha 
Oblig;ation  of  Contracts*  or  grant  any  Title  of  Nobility. 

No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Imposts  or 
Ehities  on  Imports  or  Exports,  except  what  may  be  absolutely  necessary  for  ex- 
ecnting  its  Inspection  Laws:  and  the  net  Produce  of  all  Duties  and  Imposts, 
laid  by  any  State  on  Imports  or  Exports,  shall  be  for  the  Use  of  the  Treasury 
of  tbe  United  States;  and  all  such  Laws  shall  be  subject  to  the  Revision  and 
Ck>ntroul  of  the  Congress. 

No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of  Tonnage, 
keep  Troops,  or  Ships  of  War  In  time  of  Peace,  enter  into  any  Agreement 
or  Compact  with  another  State,  or  with  a  fcM^ign  Power,  or  engage  in  War, 
unless  actually  invadedy  or  in  such  imminent  Danger  as  will  not  admit  of 
delay. 

ARTICLE  IL 

Section  1.  The  executive  Power  shall  be  vested  in  a  President  of  the 
United  States  of  America.  He  shall  hold  his  Office  dmring  the  Term  of  four 
Years,  and,  together  with  the  Vice  President,  chosen  for  the  same  Term,  be 
elected,  as  follows 

Each  State  shall  appoint,  in  such  Manner  as  the  Legislature  thereof  may 
direct,  a  Number  of  Electors,  equal  to  the  whole  Number  of  Senators  and 
Representatives  to  which  the  State  may  be  entitled  In  the  Congress:  but  no 
Senator  or  Representative,  or  Person  holding  an  Office  of  Trust  or  Profit 
under  the  United  States,  shall  be  appointed  an  Elector. 

The  electors  shall  meet  in  their  respective  States,  and  vote  by  ballot  for 
two  Persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant  of  the  same 
State  with  themselves.  And  they  shall  make  a  List  of  all  the  Persons  voted 
for,  and  of  the  Number  of  Votes  for  each;  which  List  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  Seat  of  the  Government  of  the  United  States^ 
directed  to  the  President  of  the  Senate.  The  President  of  the  Senate  shall, 
in  the  Presence  of  the  Senate  and  House  of  Representatives,  open  all  the  Cer^ 
tlficates,  and  the  Votes  shall  then  be  counted.  The  Person  having  the  great- 
est Number  of  Votes  shall  be  the  President,  if  such  Number  be  a  Majority 
of  the  whole  Number  of  Electors  appointed;  and  if  there  be  more  than  one 
who  have  such  Majority,  and  have  an  equal  Number  of  Votes,  then  the  House 
of  Representatives  shall  Immediately  chuse  by  Ballot  one  of  them  for  Presi- 
dent; and  if  no  Person  have  a  Majority,  then  from  the  five  highest  on  tVe 
List  the  said  House  shall  in  like  Manner  chuse  the  President  But  In  chusi.  . 
the  President,  the  Votes  shall  be  taken  by  States,  the  Representation  from 
each  State  having  one  Vote;  A  quorum  for  this  Purpose  shall  consist  of  a 
Member  or  Members  from  two-thirds  of  the  States,  and  a  Majority  of  all  the 
States  shall  be  necessaiy  to  a  Choice.  In  every  Case,  after  th'e  Choice  of  the- 
President,  the  Person  having  the  greatest  Number  of  Votes  of  the  Electors 
■hall  be  the  Vice  President  But  if  there  should  remain  two  or  more  who 
BL.CONST.L.— b 
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have  equal  Totes,  the  Senate  shall  chose  from  them  by  Ballot  the  Vice  Presi- 
dent 

The  Ck>ngress  may  determine  the  Time  of  chuaing  the  Electors,  and  the 
Day  on  which  they  shall  give  their  Votes;  which  Day  shall  be  the  same 
throughout  the  United  States.        ^ 

No  Person  except  a  natural  botn  Citizen,  or  a  Citizen  of  the  United  States, 
at  the  time  of  the  Adoption  of  this  Constitution,  shall  be  eligible  to  the  Office 
of  President;  neith^  shall  any  Person  be  eligible  to  that  Office  who  shall 
not  have  attained  to  the  Age  of  thirty  five  Years,  and  been  foorteen  Years 
a  Resident  within  the  United  States. 

In  Case  of  the  Removal  of  the  President  from  Office,  or  of  his  Death,  Resig- 
nation, or  Inability  to  discharge  the  Powers  and  Duties  of  the  said  Office,  the 
same  shall  devolve  on  the  Vice  President,  and  the  Congress  may  by  Law 
provide  for  the  Case  of  Removal,  Death,  Resignation,  or  Inability,  both  of 
the  President  and  Vice  President,  declaring  what  Officer  shall  then  act  as 
President,  and  such  Officer  shall  act  accordingly,  until  the  Disability  be  re- 
moved, or  a  President  shall  be  elected. 

The  President  shall,  at  stated  Times,  receive  for  hla  Services,  a  Compen- 
sation, which  shall  neither  be  encreased  nor  diminished  during  the  Period  for 
which  he  shall  have  been  elected,  and  he  shall  not  receive  within  that  Period 
any  other  Emolument  from  the  United  States,  or  any  of  them. 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the  following 
Oath  or  Affirmation:— "I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully 
execute  the  Office  of  President  of  the  United  States,  and  will  to  the  best  of 
my  Ability,  preserve,  protect  and  defend  the  Constitution  of  the  United 
States." 

Section  2.  The  President  shall  be  Commander  in  Chief  of  the  Army  and 
Navy  of  the  United  States,  and  of  the  Militia  of  the  several  States,  when 
called  into  the  actual  Service  of  the  United  States;  he  may  require  the 
Opinion,  in  writing,  of  the  principal  Officer  in  each  of  the  executive  De- 
partments, upon  any  Subject  relating  to  the  Duties  of  their  respective  Of- 
fices, and  he  shall  have  Power  to  grant  Reprieves  and  Pardons  for  Offences 
against  the  United  States,  except  in  Cases  of  Impeachment 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate, 
to  make  Treaties,  provided  two-thirds  of  the  Senators  present  concur;  and  he 
shall  nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate,  shall 
appoint  Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the  su- 
preme Court,  and  all  other  Officers  of  the  United  States,  whose  Appoint- 
ments are  not  herein  otherwise  provided  for,  and  which  shall  be  estab- 
lished by  Law:  but  the  Congress  may  by  Law  vest  the  Appointment  of 
such  inferior  Officers,  as  they  think  proper.  In  the  President  alone,  In  the 
Courts  of  Law,  or  in  the  Heads  of  Departments. 

The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may  happen 
during  the  Recess  of  the  Senate,  by  granting  Commissions  which  shall  ex- 
pire at  the  Bnd  of  their  next  Session. 

Section  3.  He  shall  from  time  to  time  give  to  the  Congress  Information  of 
the  State  of  the  Union,  and  recommend  to  their  Considerati<Hi  such  Measures 
as  he  shall  judge  necessary  and  expedient;  he  may,  (Hi  extraordinary  Occa- 
sions, convene  both  Houses,  or  either  of  them,  and  in  Case  of  Disagreement 
between  them,  with  Respect  to  the  Time  of  Adjournment,  he  may  adjourn 
them  to  such  Time  as  he  shall  tlilnk  proper;  he  shall  receive  Ambassadors 
and  other  public  Ministers:  he  shall  take  Care  that  the  Laws  be  faithfully 
executed,  and  idiall  Commission  all  the  Officers  <^  the  United  States. 
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SBonoH  4  TlM  President,  Vice  President  and  all  dril  Offleen  of  the  United 
States,  shall  be  remoyed  from  OfBce  on  Impeachment  for,  and  Conyietion  of» 
Treason,  Bribery,  or  other  high  Crimes  ai^d  Misdemeanoca. 


ARTICLE  III. 

SEfmox  1.  The  Judicial  Power  of  the  United  States  shall  be  yested  in  one 
supreme  Court,  and  in  soch  Inferior  Courts  as  the  Congress  may  from  time 
to  time  ordain  and  establish.  The  Judges,  both  of  the  supreme  and  inferior 
Courts,  shall  hold  their  Offices  during  good  Behayiour,  and  shall,  at  stated 
Times,  receiye  for  their  Seryices,  a  Compensation,  which  shall  not  be  dimin- 
ished during  their  Continuance  in  Office. 

Sectiok  2.  The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Bq- 
uity,  arising  under  this  Constituticm,  the  Laws  of  the  United  States,  and 
Treaties  made,  or  which  shall  be  made,  under  thehr  Authority;— to  all  Cases 
affecting  Ambassadors,  other  public  Ministers  and  Consuls;— to  all  Cases  of 
admiralty  and  maritime  Jurisdictlon;>-to  Controyersies  to  which  the  United 
States  shall  be  a  party;— to  Controyersies  between  two  or  more  States;— 
between  a  State  and  Citizens  of  another  State;— between  Citizens  of  dUTer- 
ent  States,- between  Citizens  of  the  same  State  claiming  Lands  under  Grants 
of  different  States,  and  between  a  State,  or  ttie  Citissens  thereof,  and  f<Mreign 
States,  Citizens  or  Subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls, 
and  those  in  which  a  State  shall  be  Party,  the  supreme  Court  shall  haye 
original  Jurisdiction.  In  all  the  other  Cases  befcHre  mentioned,  the  su- 
preme Court  shall  haye  appellate  Jurisdiction,  both  as  to  Law  and  Fact, 
with  such  Exceptions,  and  under  such  Regulations  as  the  Congress  shall 
make. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury; 
and  such  Trial  shall  be  held  in  the  State  where  the  said  Crimes  shall  haye 
been  committed;  but  when  not  committed  within  any  State,  the  Trial  shall 
be  at  such  Place  or  ii'laces  as  the  Congress  may  by  Law  haye  directed. 

Section  8.  Treason  against  the  United  States,  shall  consist  only  in  leyying 
War  against  them,  or  in  adhering  to  theh*  Enemies,  giying  them  Aid  and 
Comfort  No  Person  shall  be  conyicted  of  Treason  unless  on  the  Testimony 
of  two  Witnesses  to  the  same  oyert  Act,  or  on  Confession  in  open  Court 

The  Congress  shall  haye  Power  to  declare  the  Punishment  of  Treason,  but 
DO  Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  Forfeiture  ex> 
cspt  during  the  Life  of  the  Person  attainted. 


ARTICLE  IV. 

SscnoH  1.  Fun  Faith  and  Credit  shall  be  giyen  in  each  State  to  the  public 
Acts,  Records,  and  judicial  Proceedings  of  eyery  other  State.  And  the  Con- 
gress may  by  general  liaws  prescribe  the  Manner  in  which  such  Acts,  Rec- 
ords and  Proceedings  shall  be  proyed,  and  the  Effect  thereof. 

SionoN  2.  The  Citizens  of  each  State  shall  be  ^titled  to  all  Priyileges 
and  Immimitiea  of  Citizens  in  the  seyeral  States. 

A  person  charged  in  any  State  with  Treason,  Felony,  or  other  Crime,  who 
shall  flee  from  Justice,  and  be  found  in  another  State,  shall  <hi  Demand  of 
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the  ezecutlve  Authority  of  the  State  from  which  he  fled,  be  delivered  up,  to 
be  remoyed  to  the  State  having  Jurisdiction  of  the  Crime. 

No  Person  held  to  Service  or  Labour  in  one  State,  under  the  Laws  thereof; 
escaping  Into  another,  shall,  in  Consequence  of  any  Law  or  Regulation 
therein,  be  discharged  from  such  Service  or  Labour,  but  shall  be  delivered 
up  on  Claim  of  the  Party  to  whom  such  Service  or  Labour  may  be  due. 

SsoTioN  8.  New  States  may  be  admitted  by  the  Congress  into  this  Union; 
but  no  new  State  shall  be  formed  or  erected  within  the  Jurisdiction  of  any 
other  State;  nor  any  State  be  formed  by  the  Junction  of  two  or  more  States, 
or  Parts  of  States,  without  the  Consent  of  the  Legislatures  of  the  States  con- 
cerned as  well  as  of  the  Congress. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules 
and  Regulations  respecting  the  Territory  or  other  Property  belonging  to  the 
United  States;  and  nothing  In  this  Constitution  shall  be  so  construed  as  to 
Prejudice  any  Claims  of  the  United  States,  or  of  any  particular  State. 

Section  4.  The  United  States  shall  guarantee  to  every  State  in  this  Union 
a  Republican  Form  of  Government,  and  shall  protect  each  of  them  against  In- 
vasion; and  on  Application  of  the  Legislature,  or  of  the  Executive  (when  the 
Legislature  cannot  be  convened)  against  domestic  Violence. 


ARTICLE  V. 

The  Congress,  wuoaever  two  thhrds  of  both  Houses  AM  deem  It  necessary, 
shall  propose  Amendments  to  this  Constitution,  or,  on  the  Application  of  the 
Legislatures  of  two  thirds  of  the  several  States,  shall  call  a  Convention  for  ' 
proposing  Amendments,  which,  in  either  Case,  shall  be  valid  to  all  Intents 
and  Purposes,  as  Part  of  this  Constitution,  when  ratified  by  the  Legislatures 
of  three  fourths  of  the  several  States,  or  by  Conventions  Ui  three  fourths 
thereof,  as  the  one  or  the  other  Mode  of  Ratification  may  be  proposed  l^  the 
Congress;  Provided  that  no  Amendment  which  may  be  made  prior  to  the 
Year  One  thousand  eight  hundred  and  eight  shall  in  any  Manner  affect  the 
first  and  fourth  Clauses  in  the  Ninth  Section  of  the  first  Article;  and  that 
no  State,  without  its  Consent,  shall  be  deprived  of  its  equal  Sufibrage  In 
the  Senate. 

ARTICLE  VL 

AH  Debts  contracted  and  Engagements  entered  into,  before  the  Adoption 
of  this  Constitution,  shall  be  as  valid  against  the  United  States  under  this 
Constitution,  as  under  the  Confederation. 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made 
in  Pursuance  thereof;  and  aU  Treaties  made,  or  which  shall  be  made,  under 
the  Authority  of  the  United  States,  shall  be  the  supreme  Law  of  the  Land; 
and  the  Judges  In  every  State  shall  be  bound  thereby,  any  TUng  In  the  Con- 
stitution or  Laws  of  any  State  to  the  Contrary  notwithstanding. 

The  SenatcMTs  and  Representatives  before  mentioned,  and  the  Members  of 
the  several  State  Legislatures,  and  all  executive  and  Judicial  Ofilcers,  both  of 
the  United  States  and  of  the  several  States,  shall  be  bound  by  Oath  or  Af- 
firmation, to  support  this  Constitution;  but  no  religious  Test  shall  ever  be 
required  as  a  Qualification  to  any  Oliice  or  public  Trust  under  the  United 
States. 
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AETICLB  VIL 

The  Ratlflcatloii  of  the  Ck^nventiona  of  nine  States,  shall  be  sufficient  for 
the  EstabUahment  of  this  Gonstltntlon  between  the  States  so  ratifying  the 
Same. 

Dora  in  Convention  by  the  Unanimous  Consent  of  the  States  present 
the  Seventeenth  Day  of  S^tember  In  the  Year  of  onr  Lord  one 
thousand  seven  hundred  and  Eighty  seven  and  of  the  Independence 
of  the  United  States  of  America  the  Twelfth.  In  Witness  whereof 
We  hare  hereunto  subscribed  our  Names. 

[Signed  by  OEOR6B  WASHINGTON,  as  President  and  Deputy  from  Ylr- 
Clnla,  and  by  delegates  from  all  the  original  states  except  Rhode  Island.] 


ABTICnLES  IN  ADDITION  TO  AND  AMENDMENT 
OF  THE  CONSTIT  U  TION  OF  THE  UNITED  STATES 
OF  AMEHIOA,  PROPOSED  BY  CONQBESS  AND  RATI. 
FTKD  BT  THE  liBGISIiATTTBES  OF  THE  SEVERAL 
STATES,  PX7BSXTANT  TO  THE  FIFTH  ABTIGIiE  OF 
THE  CONSTITUTION. 

ARTICLE  L 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  pro- 
hibiting the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of 
the  press;  or  the  right  of  the  people  peaceably  to  assemble^  and  to  petition 
th«  GoTemment  for  a  redress  of  grievances. 

ARTICLE  IL 

A  wen  regulated  Militia,  being  necessary  to  the  security  of  a  free  State, 
the  right  of  the  people  to  keep  and  bear  Arms,  shall  not  be  infringed. 

ARTICLE  in. 

No  Soldier  shall,  In  time  of  peace  be  quartered  in  any  house  without  the 
consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed 
t^  law. 

ABTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and  seisures,  shall  not  be  violated, 
«nd  no  Warrants  shall  issue,  but  upon  probable  cause,  supported  by  Oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the 
I  or  things  to  be  seised. 
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ARTICLE  V. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  Infamovui 
crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury,  except  In 
cases  arising  in  the  land  or  naval  forces,  or  In  the  Militia,  when  in  actual 
service  In  time  of  War  or  public  danger,  nor  shall  any  person  be  subject  for 
the  same  ofTence  to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be 
compelled  In  any  Criminal  Case  to  be  a  witness  against  himself,  nor  be  de- 
prived of  life,  liberty,  or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use,  without  Just  compensation. 


ARTICLE  VL 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  Jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  Informed  of  the  nature  and  cause  of  the  ac- 
cusation; to  be  confronted  with  the  witnesses  against  him;  to  have  com- 
pulsory process  for  obtaining  Witnesses  In  his  favor,  and  to  have  the  Asalst- 
ance  of  Counsel  for  his  defence. 


ARTICLE  VIL 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  Jury  shall  be  otherwise  re-examined  in  any  Court  of  the  United 
States,  than  according  to  the  rules  of  the  common  law. 


ARTICLE  VIIL 

Excessive  ball  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted. 


ARTICLE  IX. 

The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be 
strued  to  deny  or  disparage  others  retained  by  the  people. 


ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to 
ttie  people. 
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ARTICLE  XL 

The  Xudicial  power  of  the  United  States  shall  not  be  constraed  to  extend 
to  any  snlt  at  law  or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States  by  Citizens  of  another  States  or  by  Citizens  or  Subjects  of  any 
Foreign  State. 

ARTICLE  XIL 

The  Electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for 
President  and  Vice  President,  one  of  whom,  at  least,  shall  not  be  an  in- 
habitant of  the  same  state  with  themselves;  they  shall  name  in  their  ballots 
the  person  voted  for  as  President,  and  in  distinct  ballots  the  person  voted  for 
as  Vice  President,  and  they  shall  make  distinct  lists  of  all  persons  voted  for 
as  President,  and  of  all  persons  voted  for  as  Vice  President,  and  of  the 
number  of  votes  for  each,  which  lists  they  shall  sign  and  certify,  and  trans- 
mit sealed  to  the  seat  of  the  government  of  the  United  States,  directed  to  the 
President  of  the  Senate;— The  President  of  the  Senate  shall,  in  presence  of 
the  Senate  and  House  of  Representatives,  open  all  the  c«i:iflcates  and  the 
votes  shall  then  be  counted;— -The  person  having  the  greatest  number  of 
votes  for  President,  shall  be  the  President,  if  such  number  be  a  majority  of 
the  whole  number  of  Electors  appointed;  and  if  no  person  have  such  msr 
Jority,  then  from  the  persons  having  the  highest  numbers  not  exceeding 
three  on  the  list  of  those  voted  for  as  President,  the  House  of  Representatives 
shall  choose  immediately,  by  ballot,  the  President  But  in  choosing  the 
President,  the  votes  shall  be  taken  by  states,  the  representation  from  each 
state  having  (me  vote;  a  quorum  for  th<s  purpose  shall  consist  of  a  member 
or  members  from  two-thirds  of  the  states,  and  a  majority  of  all  the  states 
shall  be  necessary  to  a  choice.  And  if  the  House  of  Representatives  shall 
not  choose  a  President  whenever  the  right  of  choice  shall  devolve  upon  them, 
before  the  fourth  day  of  March  next  following,  then  the  Vice  President  shall 
act  as  president,  as  in  the  case  of  the  death  or  other  constitutional  disability 
of  the  President.  The  person  having  the  greatest  number  of  votes  as  Vice 
Presidoit,  shall  be  the  Vice  President,  if  such  number  be  a  majority  of  the 
whole  number  of  Electors  appointed,  and  if  no  person  have  a  majority,  then 
from  the  two  highest  numbers  on  the  list,  the  Senate  shall  choose  the  Vice 
President;  a  quorum  for  the  purpose  shall  consist  of  two-thirds  of  the  whole 
number  of  Senators,  and  a  majority  of  the  whole  number  shall  be  necessary 
to  a  choice.  But  no  person  constitutionally  ineligible  to  the  office  of  Presi- 
dent shall  be  eligible  to  that  of  Vice  President  of  the  United  States. 


ARTICLE  XIIL 

Bsonov  L  Neither  slavery  nor  involuntary  servitude,  except  as  a  punish- 
ment for  crime  whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to  their  jurisdiction. 

Sicnon  2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 
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ARTICLE  XIV. 

SEonoir  1.  All  persons  bom  or  naturalized  In  the  United  States,  and  sqI>> 
ject  to  tbe  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the 
State  wherein  they  reside.  No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  Immunities  of  citizens  of  the  United  States; 
nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law;  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  tbe  laws. 

Sbctton  2.  Representatives  shall  be  apportioned  among  the  several  States 
according  to  their  respective  numbers,  counting  the  whole  number  of  persons 
in  each  State,  excluding  Indians  not  taxed.  But  when  the  right  to  vote  as 
any  election  for  the  choice  of  electors  for  President  and  Vice  President  of 
the  United  States,  Representatives  in  Congress,  the  Bxecutive  and  Judicial 
officers  of  a  State,  or  the  membei^  of  the  Legislature  thereof,  is  denied  to 
any  of  the  male  inhabitants  of  such  State,  being  twenty-one  years  of  age, 
and  citizens  of  the  United  States,  or  in  any  way  abridged,  except  for  par- 
ticipation in  rebellion,  or  other  crime,  the  basis  of  representation  therein 
shall  be  reduced  in  the  proportion  which  the  number  of  such  male  dtizeos 
shall  bear  to  the  whole  number  of  male  citizens  twenty-one  years  of  ace  in 
such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Representative  In  Omgtetm^  or 
elector  of  President  or  Vice  President,  or  hold  any  office,  dvll  or  military, 
imder  the  United  States,  or  under  any  State,  who,  having  previonsly  taken 
an  oath,  as  a  member  of  Congress,  or  as  an  officer  of  the  United  States,  or 
as  a  member  of  any  State  legislature,  or  as  an  executive  or  judicial  officer 
of  any  State,  to  support  the  Constitution  of  the  United  States,  shall  have 
engaged  in  insurrectioQ  or  rebellion  against  the  same^  or  given  aid  or  com- 
fort to  the  enemies  thereof.  But  Congress  may  by  a  vote  of  two-thirds  of 
each  House,  remove  such  disability. 

Sbotion  4.  The  validity  of  the  public  debt  of  the  United  States,  authorised 
by  law,  including  debts  incurred  for  payment  of  pensions  and  bounties  for 
services  in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned. 
But  neither  the  United  States  nor  any  State  shall  assume  or  pay  any  debt 
or  obligation  incurred  in  aid  of  insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation  of  any  slave;  but  all  such 
debts,  obligations  and  claims  shall  be  held  illegal  and  void. 

Sbotion  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legis- 
lation, the  provisions  of  this  article. 


ARTICLE  XV. 

Sbotion  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States  or  by  any  State  on  account  of  race, 
color,  or  previous  condition  of  servitude. 

Sbotion  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appro- 
priate legislation. 
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CONSTITX7TIONAL  LAW  DEFINED. 

1.  Constitutional  law  is  that  department  of  the  science 
of  law  which  treats  of  the  nature  of  constitutions,  their 
establishment,  construction,  and  interpretation,  and  of 
fhe  validity  of  legal  enactments  as  tested  by  the  criterion 
of  oonformity  to  the  fundamental  law. 

CONSTITUTION  DEFINED. 

2.  The  constitution  of  a  state  is  the  fundamental  law  of 
fhe  state,  containing  the  principles  upon  which  the  gov- 
ernment is  founded,  and  regulating  the  division  of  the 
sovereign  powers,  directing  to  what  persons  each  of  thosa 
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powers  is  to  be  oonfided  and  fhe  manner  in  which  it  is  to 
be  exercised.^ 

3.  In  American  law,  the  eonstttatlon  is  the  organic  and 
fundamental  act  adopted  by  the  people  of  the  Union  ox 
of  a  particular  state  as  the  supreme  and  paramount  law 
and  the  basis  and  regulating  principle  of  the  government. 

In  public  law,  a  constitution  is  **the  organic  and  fundamental  law 
of  a  nation  or  state,  which  may  be  written  or  unwritten,  establishing 
the  character  and  conception  of  its  goyemment,  laying  the  basic 
principles  to  which  its  internal  life  is  to  be  conformed,  organizing 
the  government,  and  regulating,  distributing,  and  limiting  the  func- 
tions of  its  different  departments,  and  prescribing  the  extent  and 
manner  of  the  exercise  of  sovereign  powers."  * 

Two  fundamental  ideas  are  conunonly  implied  in  the  term  ^'con- 
stitution." The  one  is  the  regulation  of  the  form  of  government; 
the  other  is  the  securing  of  the  liberties  of  the  people.  But  the  former 
only  is  essential  to  the  existence  of  a  constitution,  though  the  latter 
has  been  the  principal  object  of  all  constitutions  established  within 
the  last  century.  Despotism  is  not  inconsistent  with  a  constitution. 
If^  in  any  given  country,  it  is  settled  law  that  the  form  of  government 
shall  be  a  monarchy,  an  oligarchy,  or  a  democracy,  as  the  case  may  be, 
and  that  the  succession  to  the  exercise  of  supreme  executive  power 
shall  be  determined  in  a  r^ular  manner,  that  is  enough  to  make 
up  the  constitution  of  that  country.  The  constitution  of  Russia 
establishes  the  supreme  and  arbitrary  power  of  the  Czar  and  deter- 
mines the  order  of  succession  to  the  throne.  That  of  the  Oerman 
Empire  prescribes  the  rule  that  the  King  of  Prussia  shall  be  Emperor 
of  Germany,  and  regulates  the  representation  of  the  component  king- 
doms and  states  in  the  federal  l^slature.  That  of  the  United 
States  establishes  a  republican  form  of  government  and  apportions 
the  powers  of  sovereignty  between  the  Union  and  the  states.  Bui 
since  the  formation  of  the  constitution  of  the  United  States,  and  the 
spread  of  liberal  ideas  throughout  the  civilized  world,  attendant  upon 
the  far-reaching  influences  of  the  French  Revolution,  an  era  of  writ- 
ten constitutions  has  prevailed.  These  charters  of  government, 
adopted  or  promulgaited  not  only  in  North  and  South  America  but 

&  1  Bonv.  Inst  a  •  Black.  Law  Diet  "Oonstitatlon.** 
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also  in  most  of  the  coontries  of  Europe,  as  well  as  Hawaii  and  Japan, 
have  been  lai^ely  concerned  with  guarantying  the  rights  of  the 
gOYemed.  If  a  king  has  granted  a  constitution,  its  prime  object 
has  been  to  admit  the  people  to  a  share  in  the  goyemment  and  to 
secure  their  liberties  against  the  exercise  of  despotic  authority.  If 
the  people  of  a  state  have  adopted  a  democratic  constitution,  none  the 
less  have  they  deemed  it  important  to  specify  the  rights  and  immuni- 
ties which  they  considered  sacred  and  fundamental,  and  to  make  sure 
provision  against  their  invasion  by  the  men  in  power.  Consequently, 
when  we  now  speak  of  ^^constitutional  government^  or  a  ^'constitu- 
tional monarchy,"  it  is  this  latter  idea — ^the  security  of  popular  rights 
and  liberties — ^which  is  principally  dwelt  upon. 

In  American  constitutional  law,  the  word  ^^constitution"  is  used 
in  a  very  specific  sense.  It  does  not  include  any  theories,  traditions, 
or  general  understandings  as  to  the  government  or  any  of  its  details, 
which  have  not  been  specifically  adopted  as  a  part  of  the  written 
fundamental  law.  It  means  the  particular  written  instrument  which 
embodies  the  whole  of  the  organic  law  of  the  state  or  nation,  and 
which  is  of  supreme  authority  and  force.* 

SytionyTM* 

In  a  certain  sense,  constitutions  may  be  said  to  be  laws.  That  is, 
they  are  rules  of  civil  conduct  prescribed  by  the  supreme  power  in 
a  state,  and  are  as  much  within  the  definition  of  '"laws,"  in  the 
widest  signification  of  that  term,  as  are  the  acts  of  a  legislature. 
Thus,  the  constitution  of  the  United  States  is  declared  to  be  the 
'^supreme  law  of  the  land,"  no  less  than  the  acts  of  congress  passed 
in  piirsuance  of  it  So,  also,  the  same  instrument  forbids  the  several 
states  to  pass  any  law  impairing  the  obligation  of  contracts,  and 
declares  that  no  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States; 
and  it  is  held  that  these  clauses  do  not  relate  solely  to  the  acts 

•  ''A  coDstltntlon  Is,  according  to  the  American  idea,  the  organization  of  the 
government,  distributing  Its  powers  among  bodies  of  magistracy,  and  declaring 
thehr  rights,  and  the  liberties  reserved  and  retained  by  the  people."  French 
V.  States  52  Bilss.  760.  "The  constitution  of  an  American  state  is  the  supreme, 
organisedt  and  written  wiU  of  the  people  acting  in  convention,  and  assigning 
to  the  different  departments  of  the  government  their  respective  powers." 
Taylor  v.  Governor,  1  Ark.  21. 
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of  a  state  legislature,  but  that  a  state  constitution  or  an  amendment 
thereto  is  as  much  a  ^law,"  within  their  purview,  as  any  statute. 
But  in  practice  a  distinction  is  made  between  those  organic  or 
fundamental  laws  which  are  called  ^constitutions"  and  such  ordi- 
nary laws  as  are  denominated  ^statutes."  Both  answer,  to  the  de- 
scription of  laws,  but  constitutions  are  seldom  called  ^aws,"  and 
never  called  **statutes." 

A  constitution  differs  from  a  statute  or  act  of  a  legislature  in 
three  important  particulars: 

(1)  It  is  enacted  by  the  whole  people  who  are  to  be  governed  by  it^ 
instead  of  being  enacted  by  their  representatives  sitting  in  a  con- 
gress or  legislature. 

(2)  A  constitution  can  be  abrogated,  repealed,  or  modified  only 
by  the  power  which  created  it,  namely,  the  people;  whereas  a  stat- 
ute may  be  repealed  or  changed  by  the  legislature. 

(3)  The  provisions  of  a  constitution  refer  to  the  fundamental  prin- 
ciples of  goTemment,  or  the  establishment  and  guaranty  of  liberties, 
instead  of  being  designed  merely  to  regulate  the  conduct  of  individ- 
uals among  themselves.  But  the  tendency  towards  amplification, 
in  modem  constitutions^  derogates  from  the  precision  of  this  last 
distinction. 


MEAHIKG  OF  *  CONSTITUTIONAL"  AND  "UNCONSTITn- 

TIONAL." 

4.  "Constltatioiial''  meauB  conforming  to  the  constitullon. 
A  statate  or  ordinanoe  which  is  inconsistent  with  the  con- 
stitution, or  in  conflict  with  any  of  its  provisions,  is  said 
to  be  '^unconstitutional.* 

The  term  ^constitutional"  means  consistent  with  the  constitu- 
tion; authorized  by  the  constitution;  not  conflicting  with  any  pro- 
vision of  the  constitution  or  fundamental  law  of  the  state.  It  also 
means  dependent  upon  a  constitution,  or  secured  or  regulated  by  a 
constitution;  as  a  "constitutional  monarchy,"  ^^constitutional  rights." 
Hence,  in  American  parlance,  a  constitutional  law  is  one  which 
is  consonant  to  and  agrees  with  the  constitution;  one  which  is  not 
in  violation  of  any  provision  of  the  constitution  of  the  United  States 
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or  of  the  paxticalar  state.  An  nnoonstitutional  law  is  one  which  is 
in  violation  of  the  constitution  of  the  country  or  of  the  state.  In 
those  states  where  the  same  body  which  exercises  the  ordinary 
lawmaking  power  is  also  inyested  with  the  whole  sovereignty  of 
the  nation,  as  is  the  case  in  Great  Britain,  an  unconstitutional  en- 
actment is  not  necessarily  void.  There  are  many  rules,  precedents, 
and  statutes,  deemed  a  part  of  the  British  constitution,  which  are 
justly  esteemed  as  valuable  safeguards  of  liberty.  But  there  is  no 
one  of  them  which  parliament  might  not  lawfully  repeal.  The 
Habeas  Corpus  Act,  for  example,  might  at  any  day  be  abrogated  by 
act  of  parliament  Buch  a  measure  would  be  regarded  as  uncon- 
stitutional, because  it  would  be  in  derogation  of  certain  principles 
which  are  universally  deemed  a  part  of  the  constitution  as  it  now 
stands.  But  it  would  not  lack  the  sanction  of  legality.  It  would 
occupy  precisely  the  position  of  an  amendment  to  a  written  consti- 
tution, and  would  be  no  less  the  law  of  the  land  than  had  been  the 
law  which  it  destroyed.  But  in  a  country  governed  by  a  written 
constitution,  which  is  of  supreme  authority  over  the  lawmaking  pow- 
er, and  to  whieh  all  ordinary  legislation  must  bend,  an  unconstitu- 
tional law  is  void  and  of  no  effect,  and  in  fact  is  no  law  at  all.  Yet, 
so  long  as  it  stands  on  the  statute  book  unrepealed,  it  will  have  the 
presumptive  force  of  law,  unless  the  proper  courts  have  pronounced 
its  invalidity.  Until  that  time,  any  person  may  disregard  it  at  his 
own  peril,  but  officers  are  bound  to  give  it  force  and  effect  After 
it  has  been  duly  adjudged  unconstitutional,  the  presumption  is  that 
no  further  attempt  will  be  made  to  enforce  it  But  the  protection 
of  the  individual  rests  on  the  probability  that  the  courts  will  abide 
by  their  first  decision  in  regard  to  the  law« 

WBITTEN  Ain>  UKWBITTBW  CONSTITUTIONS, 

6.  Oonstitations  are  dlassifled  as  written  and  unwritten. 
All  the  American  constitutions,  national  and  state,  belong 
to  the  class  of  written  oonstltutions. 

Among  the  various  constitutional  governments  of  the  world,  it 
is  customary  to  make  a  distinction  between  those  which  possess 
a  "written'*  constitution  and  those  which  are  governed  by  an  "un- 
written**  constitution.  The  distinction,  however,  is  not  very  exact 
It  is  difficult  to  conceive  of  a  constitution  which  should  be  wholly 
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unwritten.  Practically,  this  term  means  no  more  than  that  a  portion 
of  what  is  considered  to  belong  to  the  constitution  of  the  country  haa 
never  been  cast  in  the  form  of  a  statute  or  charter,  but  rests  in 
precedent  or  tradition.  The  so-called  unwritten  constitution  of 
Great  Britain  consists,  in  large  measure,  of  acts  of  parliament, 
royal  grants  and  charters,  declarations  of  rights,  and  decisions  of 
the  courts.  It  also  comprises  certain  maxims,  principles,  or  theo- 
ries of  goyemment  which,  though  not  enacted  with  the  force  of 
law,  have  always  been  acquiesced  in  by  the  people  and  acted  upon 
by  the  rulers,  and  thus,  possessing  historic  continuity,  may  be  said 
to  enter  into  the  fundamental  conception  of  the  nature  and  system 
of  the  goyemment  The  differences  between  written  and  un- 
written constitutions,  as  these  terms  are  generally  employed,  are 
chiefly  as  follows:  First  A  written  constitution  sums  up  in  one 
instrument  the  whole  of  what  is  considered  to  belong  to  the  con- 
stitution of  the  state;  whereas,  in  the  case  of  an  unwritten  consti- 
tution, its  yarious  parts  are  to  be  sought  in  diyerse  connections, 
and  are  partly  statutory  and  partly  customary.  Second.  A  writ- 
ten constitution  is  either  granted  by  the  ruler  or  ordained  by  the 
people  at  one  and  the  same  time;  while  an  unwritten  constitution 
is  gradually  deyeloped,  and  is  contributed  to  not  only  by  the  execu- 
tiye  and  legislatiye  branches  of  goyemment,  but  also  by  the 
courts,  and  by  the  recognition,  by  rulers  and  people,  of  usages 
and  theories  gradually  acquiring  the  force  of  law.  Third.  A  writ- 
ten constitution  is  a  creation  or  product,  while  an  unwritten  consti- 
tution is  a  growth.  The  one  may  be  influenced,  in  its  essentials, 
by  history,  but  is  newly  made  and  set  forth.  The  other  is  not 
only  defined  by  history,  but,  in  a  measure,  is  history.  Fourth.  A 
written  constitution,  in  its  letter,  if  not  in  its  spirit,  is  incapable  of 
further  growth  or  expansion.  It  is  fixed  and  final.  An  unwritten 
constitution,  on  the  other  hand,  will  expand  and  deyelop,  of  itself, 
to  meet  new  exigencies  or  changing  conditions  of  public  opinion  or 
political  theory.  Fifth.  A  written  constitution,  at  least  in  a  free 
country,  is  a  supreme  and  paramount  law,  which  all  must  obey,  and 
to  which  all  statutes,  all  institutions,  and  all  goyeramental  actiyi- 
ties  must  bend,  and  which  cannot  be  abrogated  except  by  the  people 
who  created  it  An  unwritten  constitution  may  be  altered  or 
abolished,  at  any  time  or  in  any  of  its  details,  by  the  lawmaking 
power* 
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OontenU  of  Written  OcmsAnJtvJtixmM. 

As  to  the  contents  of  a  written  oonstltntioii,  the  lines  of  definition 
are  not  veiy  dear.  It  is  by  no  means  ea^^  to  say,  as  a  matter  of  ab- 
stract theory,  what  such  an  instrument  must  contain  in  order  to  be 
a  complete  constitution,  or  what  kinds  of  provisions  are  essential 
to  it,  and  what  foreign  or  superfluous.  Bo  far  as  regards  a  consti- 
tution for  one  of  the  United  States,  if  it  established  a  representative 
-  government,  republican  in  form,  provided  for  the  three  necessary 
departments  of  government,  fixed  rules  for  the  election  and  organ- 
ization of  the  legislative  department  and  the  executive  offices,  de- 
fined and  guarantied  political  rights,  and  secured  the  liberty  of  the 
individual  in  those  particulars  which  are  generally  esteemed  funda- 
mental, it  would  probably  be  sufficient  On  the  other  hand,  there 
is  practically  no  limit  to  the  subjects  or  provisions  which  may  be 
incorporated  in  the  constitution.  It  might,  for  example,  be  made 
to  include  a  code  of  civil  or  criminal  procedure.  The  question  in 
every  case  is  how  much  the  framers  of  the  particular  constitution 
are  wOling  to  leave  to  the  legislative  discretion,  and  what  matters 
they  desire  to  put  beyond  the  reach  of  the  legislature,  in  respect 
to  their  change  or  abolition.  Whatever  is  enacted  in  the  form  of 
law  by  a  legislature  may  be  repealed  by  the  same  or  a  succeeding 
legislature.  But  what  is  incorporated  in  a  constitution  can  be  re- 
pealed only  by  the  people.  And  the  people,  sitting  in  a  constitu- 
tional convention,  may  put  into  their  constitution  any  law,  whether 
or  not  it  has  relation  to  the  organization  of  the  state,  the  limita- 
tion of  governmental  powe'rs,  or  the  freedom  of  the  citizen,  which 
they  deem  so  important  as  to  make  it  desirable  that  it  should  not 
be  easily  or  hastily  repealed.  Of  late  years  there  is  a  very  notice- 
able tendency  towards  longer  and  more  elaborate  constitutions, 
and  towards  the  incorporation  into  them  of  many  matters  which 
properly  have  no  relation  to  the  idea  of  a  fundamental  organic  act, 
but  are  intended  as  limitations  upon  legislative  power.  This  dis- 
position probably  arises  from  a  growing  distrust  of  the  wisdom 
and  public  spirit  of  the  state  legislatures,  and  also  from  a  desire  of 
the  people  to  make  their  constitutions  the  means  of  bringing  about 
reforms  which  a  majority  of  them  consider  desirable,  and  are  un- 
willing to  trust  to  the  slower  and  less  oertain  action  of  the  legisla- 
ture 
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OONSTirUTIONS  NOT  THE  SOTTBOB  OF  BIGHTa 

6.  The  constitutions  of  the  American  states  are  grants 
of  power  to  those  charged  with  the  government,  but  not 
grants  of  freedom  to  the  people.  They  define  and  guar- 
anty private  rights,  but  do  not  create  them. 

The  state  constitations  in  this  country  grant  and  limit  the  powers 
of  the  several  departments  of  government,  but,  generally  speaking,* 
they  are  not  to  be  considered  as  the  origin  of  liberty  or  rights.  In 
a  later  chapter,  when  we  come  to  consider  the  nature  of  liberty  and 
of  natural,  civil,  and  political  rights,  it  will  be  shown  that  some  per- 
sonal rights  are  taken  up  into  the  sphere  of  law  and  obtain  effective 
recognition  only  by  the  constitution,  and  that  certain  political  rights 
are  directly  created  by  that  instrument.  But  with  more  particular 
reference  to  the  rights  called  ^^natural,''  it  must  now  be  remarked 
that  they  exist  before  constitutions  and  independently  of  them.  Con- 
stitutions enumerate  such  rights  and  provide  against  their  depriva- 
tion or  infringement,  but  do  not  create  them.  It  is  supposed  that 
all  power,  all  rights,  and  all  authority  are  vested  in  the  people  be 
fore  they  form  or  adopt  a  constitution.  By  such  an  instrument,  they 
create  a  government,  and  define  and  limit  the  powers  which  its 
agencies  are  to  exercise,  and  they  also  specify  the  rights  whidi  the 
constitution  is  to  secure  and  the  government  respect.  But  they  do 
not  thereby  invest  the  citizens  of  the  commonwealth  with  any  nat- 
ural rights  which  they  did  not  before  possess.  This  is  shown  by  the 
provision  found  in  the  constitutions  of  many  of  the  states  that  the 
enumeration,  in  the  bill  of  rights,  of  particular  rights  or  privileges 
shall  not  be  construed  to  impair  or  derogate  from  others  retained 
by  the  people. 

Sources  of  American  (hnsHtuiiumal  Law. 

The  system  of  government  established  by  the  constitution  of  the 
United  States  has  no  exact  historical  precedent  It  was,  in  a  sense, 
a  creation  and  an  experiment  But  the  framers  of  the  constitu- 
tion, though  without  a  model  for  the  whole  structure,  were  guided, 
in  respect  to  many  details,  by  the  experience  and  wiadom  of  other 
countries.  To  a  very  considerable  degree,  their  action  was  deter- 
mined by  theories  and  ideas  inherited  from  the  mother  country; 
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and  our  oonstltutioii  owes  many  of  its  provisions  to  that  of  Great 
Britain,  aa  tke  latter  then  stood.  Thus,  the  idea  of  a  representa- 
tiye  goyemmenti  instead  of  a  direct  democracy,  the  principle  of 
majority  rule,  the  necessity  of  separating  the  three  departments 
of  government,  the  bicameral  system  in  legislation,  the  doctrine 
of  local  seU-govemment,  and  the  balancing  of  centrifugal  and 
eemtripetal  forces, — all  these  principles,  and  more,  were  incorpo- 
rated into  our  constitution  aa  a  matter  of  course  and  because  they 
were  essential  parts  of  tke  Anglo-American  idea  of  goyemment. 
fiome  further  ideas  were  borrowed  by  the  framers  of  the  consti- 
tution from  the  constitutions  then  existing  in  several  of  the  states, 
and  some,  it  is  probable,  from  ancient  history.  Many  provisions 
of  the  constitution,  aa  is  well  known,  were  no  more  than  com- 
promises, necessary  to  be  made  in  order  to  secure  a  suf&cient  ad- 
herence to  make  its  ratification  by  the  states  probable.  Almost  with- 
out exception,^  the  great  guaranties  which  secure  the  natural,  civil, 
and  political  rights  of  the  citizen,  and  protect  him  against  tyranny 
or  oppression,  were  derived  from  the  great  charters  and  legislative 
enactments  of  Great  Britain  which  had  become  a  fixed  part  of  her 
constitution,  or  from  the  common  law,  which  the  Americans  claimed 
as  their  natural  heritage  and  shield."     Among  these  rights  we 

4  The  prohibition  against  "laws  Impairing  the  obligation  of  contracts"  does 
not  appear  to  have  been  derived  from  any  known  source.  Its  origin  Is  cer- 
talsly  not  to  be  found  in  the  common  law  or  any  British  statute.  It  was  de- 
vised 1^  the  framers  of  the  constitution  as  a  means  of  securing  the  inviolabUlty 
of  private  contracts  against  legislative  Interference,  and  was  considered  neces- 
sary In  view  of  certain  circumstances  In  the  financial  and  political  history  of 
the  times.  Black,  Ck>nst.  Prohib.  |§  2»  3.  As  to  religious  freedom  and  the 
liberty  of  the  press,  these  Important  rights  cannot  be  said  to  have  attained  In 
Bnglaad,  at  the  time  of  the  formation  of  our  constitution,  such  a  degree  of 
security  as  th^  have  since  won.  But  the  need  of  making  secure  provision  for 
them  was  undoubtedly  suggested  to  the  founders  of  our  government  by  the 
struggles  which  were  even  then  going  on  in  the  mother  country;  and  they  es- 
tablished, at  once  and  for  the  whole  United  States,  such  a  fullness  of  freedom, 
in  these  particulars,  as  the  English  people  have  as  yet  scarcely  worked  out 
for  themselves. 

I  «Tke  universal  principle  (and  the  practice  has  conformed  to  it)  has  been 
that  the  cosunon  law  Is  our  birthright  and  inheritance,  and  that  our  ances- 
tors brought  hither  with  them  upon  their  emigration  all  of  it  which  was  ap- 
plicable to  tiisir  sitoatlon.   The  whole  structure  of  eur  present  jurisprudence 
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may  mention  that  of  ^due  procen  of  law/'  of  trial  by  jury,  of  the 
benefit  of  the  writ  of  habeas  corpus,  of  security  against  unreasonable 
seardies  and  seizures,  and  many  of  the  rights  secured  to  persons  on 
trial  for  criminal  offenses.  The  sereral  states,  in  framing  their  consti- 
tutions, have  been  guided  and  influ^iced  by  the  same  theories  and 
doctrines,  and  by  the  prevalence  of  the  same  political  ideas  among 
the  people,  and  also  in  later  times,  and  to  a  very  considerable  degree^ 
hy  the  constitution  of  the  United  States. 

BILLS  OF  BIGHTS. 

7.  A  bill  of  rights  is  a  formal  deolaration,  In  a  eonsti- 
tation,  of  the  flindamental  natural,  civil,  and  political 
rights  of  the  people  whioh  are  to  be  secured  and  pro- 
tected by  the  government. 

A  bill  of  rights  is  in  the  nature  of  a  classified  list  of  the  rights 
and  pririleges  of  individuals,  whether  personal,  ciril,  or  political,, 
which  the  constitution  is  designed  to  protect  against  govern- 
mental oppression,  containing  also  the  formal  assurance  or  guar- 
anty of  these  rights.  It  is  a  charter  of  liberties  for  the  individual,, 
and  a  limitation  upon  the  power  of  the  state.  Such  declarations 
are  found  in  all  the  state  constitutions.  And  the  lack  of  a  bill  of 
rights  was  one  of  the  objections  to  the  federal  constitution  most 
strongly  urged  when  it  was  brfore  the  people  for  their  ratifica- 
tion. Very  soon  after  the  adoption  of  the  constitution,  this  de- 
fect was  remedied  by  the  adoption  of  a  series  of  amendments^ 
of  which  the  first  eight  may  be  said  to  constitute  the  federal  bill 
of  rights.     These  guaranties,  however,  as  will  more  fully  appear 

stands  upon  the  original  foundations  of  the  common  law.**  1  Story,  Const. 
fi  157.  In  the  Declaration  of  Rights  put  forth  by  the  Continental  Congress  In 
1774  was  the  following  clause:  '*The  respective  colonies  are  entitled  to  the 
common  law  of  Bngland,  and  more  especlaUy  to  the  great  and  Inestimable 
privilege  of  being  tried  by  thehr  peers  of  the  vicinage  according  to  the  course 
of  that  law."  The  English  common  law,  in  so  far  as  it  is  applicable  in  this 
country,  and  where  it  has  not  been  abrogated  or  changed  by  constJtntlonal  or 
statutory  enactments,  is  tn  force  in  the  several  American  states.  BlaclL,  Interp. 
Laws,  231;  Marburg  v.  Oole,  49  Md.  402;  HoUmaa  v.  Bsnnett,  44  Miaa  322; 
Yan  Ness  v.  Pacard,  2  Pet  1S7. 
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In  another  connection,  were  intended  to  operate  only  as  a  limi- 
tation upon  the  federal  power,  and  not  to  impose  any  restrictions 
on  the  action  of  the  several  states.  The  idea,  as  well  as  the  name, 
of  a  bill  of  rights,  was  undoubtedly  suggested  by  certain  great 
charters  of  liberty  well  known  in  English  constitutional  history, 
and  particularly  the  '^ill  of  Bights''  passed  in  the  first  year  of  the 
reign  of  William  and  Mary,  A.  D.  1689. 

BIGHT  OP  BEVOLUTIOW. 

8.  The  right  of  revolution  is  the  ixiherent  right  of  a 
people  to  cast  out  their  rulers,  change  their  polity,  or  ef- 
fect radical  reforms  in  their  system  of  government  or  insti- 
tutions, by  force  or  a  general  uprising,  when  the  legal  and 
constitutional  methods  of  making  such  changes  have 
proved  inadequate,  or  are  so  obstructed  as  to  be  unavail- 
able. 

This  right  is  a  fundamental,  natural  right  of  the  whole  people, 
not  existing  in  virtue  of  the  constitution,  but  in  apite  of  it.     It 
belongs  to  the  people  as  a  necessary  inference  from  the  freedom 
and  independence  of  the  nation.     But  reyolution  is  entirely  out- 
side the  pale  of  law.     ^nter  armes  silent  leges."     Circumstances 
alone  can  justi^  a  resort  to  the  extreme  measure  of  a  revolu- 
tion.    In  general,  this  right  may  be  said  to  exist  when  tyranny 
or  a  corrupt  and  vicious  government  is  intrenched  in  power,  so 
that  it  cannot  be  dislodged  by  legal  means;  or  when  the  system 
of  government  has  become  intolerable  for  other  causes,  and  the 
evils  to  be  expected  from  a  revolutionary  rising  are  not  so  great 
as  those  which  must  be  endured  under  the  existing  order  of  things; 
when  the  attempt  is  reasonably  certain  to  succeed;  and  when  the 
new   order  proposed  to  be  introduced  wUl  be  more  satisfactory 
to  the  people  in    general    than  that   which  is  to  be    displaced: 
^qtevalution  is  either  a  forcible  breach  of  the  established  consti- 
tution  or  a  violation  of  its  principles-     Thus,  as  a  rule,  revolu- 
tions are  not  matters  of  right,  although  they  are  mighty  natural 
phenoniena,  which  alter  public  law.     Where  the  powers  which 
are  paMdonately  stirred  in  the  people  are  unchained,  and  produce 
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a  revolutionary  eruption,  the  regular  operation  of  constitutional 
law  is  disturbed.  In  the  presence  of  revolution,  law  is  impotent 
It  is,  indeed,  a  great  task  of  practical  politics  to  bring  back  revolu- 
tionary movements  as  soon  as  possible  into  the  regular  channels 
of  constitutional  reform.  There  can  be  no  right  of  revolution, 
unless  exceptionally;  it  can  only  be  justified  by  that  necessity 
which  compels  a  nation  to  save  its  existence  or  to  secure  its  growth 
where  the  ways  of  reform  are  closed.  The  constitution  is  only  the 
external  organization  of  the  people,  and  if,  by  means  of  it,  the 
state  itself  is  in  danger  of  perishing,  or  if  vital  interests  of  the 
public  weal  are  threatened,  necessity  knows  no  law."  • 

POLITICAL  AND  FERSOITAL  BESPOITSIBILITY. 

9.  Generally  speaking,  fhe  responsibility  for  political 
action  is  political  only.  That  is,  officers  of  the  government, 
in  either  of  its  branches,  are  not  liable  at  the  suit  of  pri- 
vate parties  for  the  consequences  of  acts  done  by  them  in 
the  course  of  their  public  functions  and  in  matters  in- 
volving the  exercise  of  Judgment  or  discretion. 

In  order  to  the  due  administration  of  government,  it  is  necessary 
that  the  officers  who  are  charged  with  the  various  duties  of  mak- 
ing, interpreting,  and  administering  the  laws  should  enjoy  a  due 
measure  of  immunity  from  being  called  to  account  for  their  public 
acts  at  the  instance  of  private  partiea.  Misgovernment  is  to  be 
remedied  at  the  ballot  box,  not  by  suits  at  law.  If  the  legislature 
attempts  to  violate  or  defy  the  constitution,  it  will  be  held  in  check 
by  the  judicial  department.  But  for  unwise  or  oppressive  laws,  not 
conflicting  with  the  constitution  or  private  rights,  there  is  no  redress 
save  by  the  election  of  a  new  legislature.  Courts  cannot  set  aside 
a  statute  regularly  passed,  on  the  ground  that  it  was  procured  by 
bribery,  fraud,  or  corruption.  And  if  individuals  suffer  detriment  by 
reason  of  the  laws  enacted,  they  have  no  right  of  action  against  the 
members  of  the  legislative  body.  *1t  certainly  cannot  be  argued," 
says  the  court  in  Mississippi,  ''that  the  motives  of  the  members  of 
a  legislative  assembly,  in  voting  for  a  particular  law,  can  be  inquired 

•  Bluntsclilit  Theory  of  the  State,  477. 
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intOy  and  its  supportera  be  made  personally  liable,  upon  an  allega- 
tion that  they  acted  maliciously  towards  the  person  aggrieyed  by 
the  passage  of  the  law."*  And  so,  also,  whenever  the  ofBcers  of  a 
mnnicipal  corporation  are  vested  with  l^^ative  powers,  they  hold 
and  ezerdse  them  for  the  public  good,  and  are  clothed  with  all  the 
immunities  of  goyemment,  and  are  exempt  from  all  liability  for  their 
mistaken  use,  although  they  may  be  held  responsible  if  shown  to 
have  acted  corruptly.* 

The  judiciary  are  invested  with  a  like  privilege.  Judges  of 
inferior  courts  may  be  compelled,  by  appropriate  process,  to  per- 
form the  duties  laid  upon  them.  But  no  judge  can  be  held  liable, 
at  the  suit  of  a  private  person,  for  any  action  taken  or  omitted 
by  him,  or  decision  rendered,  in  the  exercise  of  his  office  of  judge 
and  of  his  judicial  discretion,  even  though  he  acted  with  malice 
or  corruptly,  provided  he  kept  within  the  bounds  of  his  jurisdic- 
tion, which,  in  the  case  of  superior  courts,  will  be  presumed.*  For 
gross  abuses  of  power  or  malversation  in  office,  on  the  part  of  the 
judiciary,  the  remedy  is  by  impeachment. 

A  similar  immunity  protects  the  high  officers  of  the  executive  de- 
partment. They  may  be  controlled  in  the  performance  of  merely 
ministerial  duties,  involving  the  ascertained  rights  of  individuals,  by 
the  process  of  the  courts.  But  actions  do  not  lie  against  them  for 
damages  sustained  by  private  persons  in  consequence  of  their  politlcii^ 
or  public  acts.^*  ^'Where  the  heads  of  departments  are  the  political 
or  confidential  agents  of  the  executive,  merely  to  execute  the  will  of 
the  President,  or  rather  to  act  in  cases  In  which  the  executive  pos- 
sesses a  constitutional  or  legal  discretion,  nothing  can  be  more  per- 

V  Jones  V.  LoTlng,  65  Miss.  109. 

a  Borough  of  Freeport  v.  Marks,  60  Pa.  St  268;  Jones  v.  Loving,  66  Miss. 
109;  Amperse  v.  Wlnslow,  76  Micb.  234,  42  N.  W.  S23;  Walker  t.  HaUock,  32 
Ind.  280. 

•  Fray  t.  Blackburn,  3  Best  A  S.  676;  Oalder  v.  Halket,  3  Moore,  P.  O.  28; 
Bamardlston  t.  Soame,  6  How.  St.  Tr.  1008;  Hamond  t.  Howell,  2  Mod.  218; 
Houlden  t.  Smitb,  14  Q.  B.  841;  Scott  v.  Stansfield,  L.  R.  3  Excb.  220;  Kemp 
▼.  Neville,  10  C.  B.  (N.  S.)  623;  Bradley  y.  Fisher,  13  WalL  335;  Shoemaker 
▼.  Nesblt,  2  Rawle,  201;  AUec  v.  Reece,  30  Fed.  841. 

to  Mississippi  V.  Johnson,  4  Wall.  476;  Marbury  y.  Madison,  1  Granch,  137; 
Macbeath  v.  Haldimand,  1  Term  IL  172;  Gldley  v.  Lord  Palmerston,  8  Brod. 
A  B.  276;  Grant  v.  Secretary  of  State,  2  a  P.  Dlv.  446. 
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fectly  clear  than  that  their  acts  are  only  politically  examinable.  Bat 
where  a  specific  duty  is  assigned  by  law,  and  individual  rights  depend 
upon  the  performance  of  that  duty,  it  seems  equally  dear  that  the 
individual  who  considers  himself  injured  has  a  right  to  resort  to  the 
laws  of  his  country  for  a  remedy.*'*^  To  illustrate,  the  right  of 
removal  from  ofBce  is  an  executive  power,  for  the  exercise  of  which, 
generally,  there  can  be  no  responsibility  save  such  as  is  political. 
Thus,  when  the  incumbent  of  an  office  is  dismissed,  he  cannot  main- 
tain an  action  for  damages  against  the  officer  or  officers  who  exer- 
cised the  right  to  remove  him,  unless  he  can  show  that  malice  and 
a  desire  to  injure  him  were  the  impelling  motives  of  their  action.*^ 
On  similar  principles,  public  agents,  military  or  dvil,  of  foreign  gov 
ernments  (even  revolutionary  governments)  cannot  be  held  responsi- 
ble, in  any  court  within  the  United  States,  for  acts  done  within  theii* 
own  states,  in  the  exercise  of  the  sovereignty  thereof,  or  pursuant  to 
the  directions  of  their  government&^'  In  matters  of  contract  the 
rule  is  that  a  public  officer  who  does  not  interpose  his  own  credit 
is  not  liable  on  a  contract  executed  by  him  on  behalf  of  the  state, 
even  in  cases  where  he  might  have  been  liable  had  he  represented 
a  private  party;  and  where  it  is  sought  to  charge  him  with  a  per- 
sonal responsibility,  the  facts  and  circumstances  must  be  such  as  to 
show  clearly  that  both  parties  acted  upon  the  assumption  thq^t  a 
personal  liability  was  intended.**  In  the  case  of  high  executive  offi- 
cers, as  in  the  case  of  the  judges,  great  misbehavior  is  ground  for 
impeachment  and  removal  from  office. 

With  regard  to  inferior  officers,  the  rule  is  that  they  are  not  re 
sponsible  at  the  suit  of  private  parties  for  acts  done  by  them  In 
obedience  to  lawful  commands,  or  in  the  bona  fide  and  honest  exer- 
cise of  a  discretion  with  which  the  law  invests  them,  but  they  must 
not  use  their  official  authority  to  inflict  wanton  or  malicious  injury 
upon  others,  nor  neglect  the  duties  which  the  law  requires  them  to 
perform  for  the  benefit  of  those  who  have  a  right  to  demand  their 
services.     Where  a  ministerial  officer,  for  ezamplCy  acts  in  accord-. 

11  Marbury  t.  Madison,  1  Oranch,  187,  168. 
It  Burton  v.  Pulton,  49  Pft:  St  161. 
IS  Underhm.v.  Hernandez,  13  C.  G.  A.  61,  66  Fed.  677. 
i«  New  York  &  G.  S.  S.  Go.  t.  Harbison,  16  Fed.  688;  Parks  r.  Ross.  11  How. 
862;  Hodgson  v.  Dexter,  1  Granch,  346. 
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Ance  with  the  directions  of  a  writ,  dae  and  regular  in  form  and 
issuing  from  a  court  of  competent  jurisdiction,  and  does  not  exceed 
its  mandates,  the  law  protects  him  against  personal  liability  for  the 
consequences  of  his  acts,  although  th^  work  injury  to  private 
rights.^'  But  not  so  if  he  uses  his  official  position  or  the  process 
of  the  courts  to  oppress  or  injure  persons  from  priyate  motiyes  or 
for  priyate  gain.  A  postmaster  who  receiyes  a  letter  with  direc- 
tions to  send  it  by  registered  mail,  and  does  not  register  it,  whereby 
the  letter  is  lost,  is  liahle  in  damages  to  the  sender.^*  And  so,  in 
general,  is  any  officer  whose  seryices  the  public  haye  a  right  to  de- 
mand, and  who  unjustifiably  neglects  or  refuses  to  perform  the  duties 
laid  upon  him  by  law. 

!■  Sample  r.  BroadweU,  87  lU.  617;  Watson  t.  WatBOD*  9  Oonn.  140;  Wll« 
marth  r.  Burt,  7  Mete.  (Mass.)  267. 
tt  Fltsgendd  t.  BurriU,  106  Mass.  446. 
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NATUBE  OF  THE  AMEBIOAIT  TTNIOV. 

10.  The  United  States  of  America  is  a  nation,  possesslngr 
the  character  and  attributes  of  sovereignty  and  independ- 
ence. 

11.  Politically  speaking,  the  United  States  is  a  nnion  of 
separate  commonwealths,  called  '^statecu*  Territorially  it 
includes: 

(a)  The  states. 

(b)  The  territories. 

(c)  The  District  of  Columbia. 

Definitim  cf  "  JVation." 

A  nation  is  a  people,  or  aggregation  of  men,  existing  In  the  form 
of  an  organized  Jural  society,  inhabiting  a  distinot  portion  of  the 
earth,  speaking  the  same  language,  using  the  same  customs,  pos- 
sessing historic  continuity,  and  distinguished  from  other  like  groups 
by  their  racial  origin  and  characteristics,  and  generally,  but  not 
necessarily,  living  under  the  same  goyemment  and  sovereignty. 
Besides  the  element  of  autonomy  or  self-goyemment,  that  is,  the 
independence  of  the  community  aa  a  whole  from  the  interference 
of  any  foreign  power  in  its  affairs  or  any  subjection  to  such  power, 
it  is  further  necessary  to  the  constitution  of  a  nation  that  it  should 
be  an  organized  jural  society,  that  is,  both  goyeming  its  membem 
by  regular  laws,  and  defining  and  protecting  their  rights,  and  re- 
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qtecting  the  rights  and  dull^  wMoh  attach  to  It  aa  a  oonstitaeat 
member  of  the  family  ofqajbion^, 

The  word  ^nation"  is  to  be  distinguished  from  the  related  terma 
"people,**  "state,**  and  "government**  The  people  constituteN  the 
nation.  But  when  we  speak  of  the  people^  we  use  the  term  to 
designate  those  who  live  within  the  territory  of  the  nation  and 
who  belong  to  it  by  such  residence  and  by  race  and  community 
of  customs  and  characteristics,  without  implying  the  idea  of  gor- 
emment  The  word  "nation**  adds  to  this  conception  the  idea 
that  the  ''people'*  are  organized  into  a  jural  society  and  occupy  a 
position  among  the  independent  powers  of  the  earth.  But  the 
term  **nation**  is  more  nearly  synonymous  with  "the  people**  than 
is  the  word  "state.**  The  last  term  denotes  a  single  homogeneous 
political  society,  or  body  politic,  organized  and  administered  un- 
der one  government  and  one  system  of  law.  It  is  not  so  much 
used  to  characterize  the  inhabitants  of  the  countiy,  as  to  con- 
vey the  idea  of  the  government  as  a  unit  A  nation  may  be 
politically  divided  into  several  Estates,  as  was  formerly  the  case  in 
Italy.  And  conversely,  one  state  may  comprise  several  nations 
or  parts  of  nations,  as  is  the  case  in  the  Austro-Hungarian  Empire. 
But  such  conditions  are  anomaloua  Normally,  the  nation  and  the 
state  are  the  sama  The  word  "government'*  is  properly  used  to 
denote  either  the  act  of  administering  the  political  affairs  of  a  state, 
or  the  system  of  polity  therein  prevailing,  or  the  aggregate  of  pe]> 
sons  who,  for  the  time  being,  are  intrusted  with  the  administration 
of  the  executive,  legislativei  and  judicial  business  of  the  statei 

ne  United  States  a  Nation. 

From  the  foregoing  it  will  easily  be  seen  that  the  United  States, 
oonsidered  as  a  unit,  poesesses  all  the  characteristics  and  attributes, 
and  is  entitled  to  the  designation,  of  a  nation.  It  is  composed  of 
one  people,  united  by  language,  customs,  laws,  and  instltutionB,  as 
well  as  by  birth  on  the  soil  or  adoption  into  the  family  of  native 
oitizensi  It  has  the  character  of  an  organized  jural  society,  gov- 
erned, in  all  things  concerning  the  whole  people,  by  one  system  of 
law  and  one  constitution.  It  occupies  a  distinct  portion  of  the 
esrth*8  surface.  It  acknowledges  no  political  superior.  It  haa 
also  an  inherent  and  absolute  power  of  legislation;  for  a  mo- 
ment's reflection  will  ehow  that  the  present  apportionment  of  leg- 
BUOONBT.U-a 
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islatlV'^  power  between  the  United  Statei  ajoid  the  states  rests  solely; 
on  the  wiU  of  the  people,  who  constitute  the  nation. 

Definititm  of  ^^Sovereignty.^ 

The  term  "sovereignty"  denotes  the  possession  of  sovereign  power 
or  supreme  political  authority,  including  paramount  control  of  the 
constitution  and  frame  of  government  and  its  administration.  It 
is  the  self-sufficient  source  of  political  power,  from  which  all  specific 
political  powers  are  derived.  It  describes  the  international  indo 
pendence  of  a  state,  combined  with  the  right  and  power  of  regu- 
lating its  internal  affairs  without  foreign  dictation.*  "In  the  in- 
tercourse of  nations,  certain  states  have  a  position  of  entire  Inde- 
pendence of  others,  and  can  perform  all  those  acts  which  it  is  pos 
sible  for  any  state  to  perform  in  this  particular  sphere.  Thesc^ 
same  states  have  also  entire  power  of  self-government,  that  Is,  of 
independence  of  all  other  states  so  far  as  their  own  territory  and 
citizens  not  living  abroad  are  concerned.  No  foreign  power  or  law 
can  have  control  except  by  convention.  This  power  of  Independent 
action  in  external  and  internal  idations  oonstitutes  complete  sov- 
ereignty.'' • 

Two  Aspects  of  Sovereignty. 

It  will  be  perceived  that  sovereignty  has  two  sides  or  aspects, 
the  external  and  the  internal  On  the  external  side,  It  means  that 
the  state  spoken  of  is  not  subject  to  the  control,  dictation,  or  gov- 
ernment of  any  other  power.  It  necessarily  implies  the  right  and 
power  to  receive  recognition  as  an  independent  power  from  other 
powers,  and  to  make  treaties  with  them  on  equal  terms,  make  war 
or  peace  with  them,  send  diplomatic  agents  to  them,  acquire  terri- 
tory by  conquest  or  occupation,  and  otherwise  to  manifest  its  free- 
dom and  autonomy.  As  the  Individual,  in  a  free  country,  is  the 
equal  of  all  his  fellow  citizens  In  civil  and  political  rights,  though 
perhaps  not  in  ability,  Influence,  or  power,  so  the  sovereign  state  is 
the  equal  of  all  other  states  in  the  family  of  nations,  in  respect  to 
its  rights,  though  not  in  its  prestige,  territory,  or  power.*  AU 
independent  states  are  bound  by  the  rules  of  international  law. 
Bat  this  law  is  established  by  their  concurrent  consent,  and  as  it 

t  BUusk,  Law  Diet  "Sovereignty.**         1 1  Wools.  PoL  Sdenot,  p.  2M. 
•  The  Antelope,  10  Wheat  ^  122. 
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operates  npon  all  alike,  it  is  no  derogation  from  the  sovereignty  of 
anj.  On  the  internal  side,  Bovereignty  implies  the  power  of  the 
state  to  make  and  alter  its  system  of  goremmenty  and  to  regulate 
its  private  affairs,  as  well  as  the  rights  and  relations  of  its  citizens, 
without  any  dictation,  interference^  or  control  on  the  part  of  any 
person  or  body  or  state  outside  the  particular  political  community. 
Every  statute  is  a  manifestation  of  sovereignty.  But  where  the 
country  is  governed  under  a  written  constitution,  intended  to  en- 
dure against  all  change  except  by  the  solemn  expression  of  the  will 
of  the  people,  the  ultimate  test  of  sovereignty  must  be  found  in  the 
right  and  power  to  alter  the  constitution  of  government  at  will. 
If  this  power  is  possessed  by  the  people  of  the  particular  state, 
or  by  any  determinate  persons  or  body  within  the  state,  free  from 
all  interference  by  any  exterior  power  and  from  the  binding  force 
of  the  constitution  or  laws  of  any  exterior  power,  then  the  state 
is  entitled,  in  this  respect,  to  be  called  a  sovereign  state,  and 
that  power  or  body  within  the  state  which  possesses  this  power 
to  change  the  constitution  is  the  sovereign  therein. 

Sovereignty  of  the  Dhiied  Staia. 

The  United  States  possesses  the  character  of  a  sovereign  nation. 
The  constitution  confides  to  the  general  government  plenary  con- 
trol over  all  foreign  relations.  The  power  to  make  treaties^  send 
ambassadors  and  consuls,  declare  war  and  make  peace,  to  regulate 
foreign  commerce,  to  establish  a  uniform  rule  of  naturalization, 
to  define  and  punish  offenses  against  the  law  of  nations,  to  main- 
tain an  army  and  a  navy,  and  generally  to  act  as  a  nation  in  the  inter- 
eourse  of  nations,  Is  confided  to  the  national  authority  alone. 
Moreover,  the  United  States,  as  a  political  community,  possesses 
absolute  and  uncontrolled  power  of  legislation  as  concerns  its 
Internal  affairs.  That  it  could  not  be  interfered  with  in  the  exer- 
cise of  this  power  by  any  foreign  power  or  by  any  one  of  the  com- 
ponent states,  is  self-evident  Nor  is  it  any  objection  to  this  prop- 
osition that  the  constitution,  as  it  stands  at  present,  has  limited 
the  sphere  of  operations  of  the  national  government.  For  the  same 
power  which  established  the  constitution,  namely,  the  people  of 
the  United  States,  could  change  it  at  will.  It  is  no  derogation 
from  the  powers  of  sovereignty  that  the  body  in  which  resides  the 
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ultimate  soyerelgii  power  has  ehoien  to  restrict  the  legislatiye 
power  which  it  grants  to  its  representatiYea  At  present,  certain 
matters  are  not  intrusted  to  the  regulation  of  congress,  but  are  left 
to  the  action  of  the  several  statesi  But  there  can  be  no  question 
that  all  such  mattery  if  it  should  seem  good  to  the  people,  might 
be  withdrawn  from  the  sphere  of  state  actiyity,  and  placed  under 
the  paramount  control  of  the  Union,  An  inherent  supreme  power 
of  legislation  resides  in  the  people  who  possess  the  sovereignty  of 
the  United  States, 

The  Stain. 

In  American  constitutional  law  the  word  Vtate**  Is  generally 
employed  to  denote  one  of  the  comi)onent  commonwealths  of  the 
American  Union.  These  states,  as  will  presently  appear,  are  not 
sovereign.  Neitlier  are  they  nations,  in  any  proper  sense  of  the 
term.  They  are  political  communities,  occupying  separate  terri- 
tories, and  possessing  powers  of  self-government  in  respect  to  al- 
most all  matters  of  local  interest  and  concern.  Each,  moreover, 
has  its  own  constitution  and  laws  and  its  own  govemmentp  and 
enjoys  a  limited  and  qualified  independence. 

The  TerriUynM. 

The  position  of  the  territories^  In  our  system  of  government,  is 
somewhat  analogous  to  that  of  colonial  dependencies,  though  it 
finds  no  exact  parallel  in  past  or  contemporary  history.  The  ter- 
ritories are  not  states  of  the  Union.  They  do  not  possess  full  powers 
even  of  local  self-government  They  are  subject  to  the  exclusive 
jurisdiction  and  legislation  of  congresSi  although  they  are  prac- 
tically intrusted  with  a  considerable  measure  of  authority  1q  respect 
to  the  government  of  their  purdy  local  aifalrs.  Their  officers  are 
appointed  by  the  President,  and  the  acts  of  their  legislative  assem- 
blies are  liable  to  be  overruled  or  annulled  by  the  federal  legisla- 
ture. It  may  be  said  that  they  are  hdd  in  tutelage  by  the  general 
government;  that  their  territorial  condition  is  transitOTy  and  that 
their  system  of  government  is  temporary  and  provisional  only.  For  it 
is  always  understood  that  the  people  of  a  territory  are  destined 
to  create  and  maintain  a  state  government  as  soon  as,  in  the  judg- 
ment of  congress,  they  shall  be  prepared  therefor,  and  be  admitted 
to  the  Union  on  an  equality  with  the  older  states.     'The  territories 
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are  but  political  sabdiyisions  of  the  ontlyixig  dominion  of  the  United 
States.  TbieiT  relation  to  the  general  goyemment  is  much  the  same 
as  that  which  conntieb  bear  to  the  respectiye  states,  and  congreBs 
may  legislate  for  them  as  a  state  does  for  its  municipal  organizations. 
The  organic  law  of  a  territory  takes  the  place  of  a  constitution  as 
the  fundamental  law  of  the  local  goyemment  It  is  obligatory  on 
and  Unds  the  territorial  authorities;  but  congress  is  supreme,  and 
for  the  purposes  of  this  department  of  its  goyemmental  authority, 
has  all  the  powers  of  the  people  of  the  United  States,  except  such  ap 
haye  been  expressly  or  by  implication  reseryed  in  the  prohibitions  of 
the  constitution.'** 
Th$  DiOrid  of  Cctumbbu 

The  position  of  the  District  of  Columbia  Is  eren  more  peculiar 
than  that  of  the  territories.  In  fact,  it  constitutes  the  most  sin- 
gular anomaly  in  our  political  systems.  The  District  is  that  por- 
tion of  territory  ceded  to  the  United  States  for  a  site  for  the 
national  capital.  It  is  subject  to  the  exclusiye  jurisdiction  of 
congress.  It  is  neither  a  state  nor  a  territory.  Its  people  haye 
no  direct  participation  in  the  goyemment,  eyen  tn  respect  to  the  ad- 
ministration of  municipal  affairs.  Its  executiye  department  con- 
sists of  a  board  of  three  commissioners  who  are  appointed  by  the 
President  of  the  United  States  with  the  adyice  and  consent  of  the 
senate;  Its  judges  are  appointed  in  like  manner.  Its  local  legis- 
lature is  congress.  Its  permanent  residents  are  oitizens  of  the 
United  States,  if  they  fulfill  the  conditions  of  citisensliip  laid  down 
in  the  fourteenth  amendment,  but  they  are  not  citizens  of  any  state. 

RatricUd  Mtaning  of  (he  Term  ^^SuOeJ^ 

When  the  word  ^state"  is  to  be  taken  In  its  more  restricted  sense, 
as  designating  one  of  the  component  states  of  the  Union,  there 
Is  often  some  difflcully  in  determining  its  exact  limita  This  am- 
biguity arises  chiefly  in  connectioii  with  the  peculiar  position  of 
the  territories  and  the  District  of  Ck>lumbia.  It  may  be  stated,  as 
a  general  rule,  that  the  term  ^'state''  may  include  the  territories  and 
the  District  when  used  geographically,  but  not  when  used  politically. 
And  while  these  communities  are  not  technically  '^states"  of  the 
Union,  as  the  term  is  used  in  the  constitution,  yet  they  may  be  held 

«  National  Bank  y.  Ooimty  of  Yankton,  101  U.  8. 129. 
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to  come  under  that  desigiiatioB,  as  naed  in  treaties  and  acts  of  con- 
gress, if  plainly  within  their  spirit  and  meaning.  For  instance,  in 
the  internal  revenue  acts  of  congress  it  is  prorided  that  the  word 
''state"  shall  include  the  territories  and  the  District  of  Columbia, 
whenever  such  construction  is  necessary  to  carry  out  their  provi- 
sions.* So  the  term  ''state,"  in  an  act  of  congress  regulating  the 
taJdng  of  pilots  on  water  forming  the  boundary  between  two  states, 
includes  an  organized  territory  of  the  United  States.* 

BOVEREIGIYTY  AND  BIGHTS  OF  THB  STATES. 

13.  The  several  states  have  not  fhe  attribute  of  sever- 
eignty,  except  in  a  limited  and  qualified  sense.  They  are 
local  self-governing  communitiesy  independent  as  respects 
each  other,  independent  in  a  limited  and  qualified  sense  as 
respects  the  Union,  but  not  ranking  as  nations  or  sover^ 
eign  powers  for  the  purposes  of  international  law. 

State  Sovmreigniy, 

The  several  states  composing  the  American  Union  never  enjoyed 
complete  sovereignty  as  regards  the  external  side,  and  do  not 
now  possess  it  This  is  shown  by  the  fact  that  they  were  always 
subject  to  some  common  superior  in  respect  to  their  relations  with 
foreign  powers.  First  it  was  the  king  and  parliament  of  England, 
then  the  revolutionary  congress,  then  the  confederation,  and  now 
the  United  States.  For  as  all  authority  over  foreign  relations  and 
affairs  is  confided  to  the  national  government,  it  follows  as  a  nec- 
essary consequence  that  all  such  authority  is  denied  to  the  separate 
states.  None  of  them  can  deal  directly  with  a  foreign  nation. 
''The  only  government  of  this  country  which  other  nations  recognize 
or  treat  with  is  the  government  of  the  Union,  and  the  only  Ameri- 
can flag  known  throughout  the  world  is  the  flag  of  the  United 
States.**  *  On  the  external  side,  therefore,  we  may  entirely  dismiss 
the  notion  of  any  state  sovereignty.  An  apparent  exception  may 
be  foHnd  in  the  case  of  Bhode  Island  and  North  Oarolina,  which 

i  Riv.  St  U.  S.  9  8140.  •  The  UUoek,  10  Fsd.  207. 

T  Fong  Tas  Ting  t.  V.  SL,  J40  U.  S.  608^  18  Sup.  Ot  1016;  1  Story,  Oonirt. 
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remained  out  of  the  Union  for  a  flikort  time  after  the  national  gor- 
emment  was  organized,  and  thug  acquired  complete  independence, 
and  also  in  the  case  of  Texas,  which  was  a  soyereign  and  independ- 
ent republic  at  the  time  of  its  admission.  But  the  two  farmer 
states  ncTer  sought  or  obtained  recognition  from  any  foreign  goy- 
emmenty  nor  exercised  any  act  of  external  soyereignty.  And  the 
latter  state,  on  coming  into  the  Union,  surrendered  all  such  powers 
and  rights  as  were  incompatible  with  its  new  rank  and  position 
as  one  of  the  states.  None  of  these  states,  therefore,  now  possesses 
any  soyereignty  except  such  as  may  be  enjoyed  by  all  the  states 
alike. 

But  the  question  of  state  soyereignty  is  not  determined  alone 
with  reference  to  external  relations.  It  also  depends  in  a  meas- 
ure upon  the  relation  of  the  states  to  each  other  and  to  the  Union, 
and  on  their  internal  powers  of  legislation.  ^As  applied  to  a  state 
within  a  federation,  as  one  of  the  United  States,  or  a  kingdom  or 
duchy  of  the  German  Empire,  the  term  'soyereign'  signifies  that 
the  community  referred  to  is  the  political  equal  in  the  federation 
of  each  of  the  other  members.  Not  that  it  may  haye  in  all  respects 
the  same  weight  in  the  federal  councils,  but  that  its  political  tie 
with  the  others  is  alone  through  the  federal  goyemment,  and  but 
for  that  tie  the  states  would  be  independent  of  one  another."  •  We 
may  say,  therefore,  that,  as  respects  each  other,  the  seyeral  states 
of  the  Union  enjoy  a  qualified  soyereignty.  It  is  not  an  absolute 
soyereignty,  eyen  here,  because  they  cannot  make  treaties  with  each 
other  (unless  with  the  consent  of  congress),  and  there  are  numerous 
particulars  in  which  the  relation  of  the  states  is  regulated  by  the 
federal  constitution.  In  all  such  matters  as  the  effect  of  judicial 
proceedings,  the  extradition  of  criminals,  and  the  priyileges  of 
citizens,  the  seyeral  states  are  not  at  liberty  to  deal  with  each  other 
as  indei>endent  communities. 

Again,  as  regards  the  relation  of  the  seyeral  states  to  the  Union, 
tt  may  be  said  that  each  state  enjoys  a  qualified  and  relatiye  soy- 
ereignty. ^ot  eyery  subjection  of  a  state,"  says  Bluntschli,  "de- 
stroys its  soyereignty  completely,  since  the  dependence  may  not 
be  absolute.     In  composite  states^  confederations^  federal  states, 

•  Crane  ^  H.  Compar.  PoL  88. 
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and  federal  empiresy  the  papttcdar  states,  althongh  in  certain  re- 
spects subordinated  to  the  whole,  yet  have  a  relative  sovereignty 
limited  in  ertent  bat  not  in  content  Thus  In  Switzerland,  can- 
tonal sovereignty  is  distingidslwd  from  federal  sovereignty;  sim- 
ilarly in  North  America  and  in  the  Qetman  Empire,  there  is  a 
difference  between  the  sovereignty  of  the  Union  or  Empire  and  that 
of  the  federated  states."  •  The  practical  description  of  the  man- 
ner of  this  apportionment  of  sovereign  power  which  has  been  agreed 
on  by  statesmen  and  courts  is  that  eaoh  state  retains  plenary  au- 
thority over  those  matters  which  have  not  been  confided  to  the 
general  government  by  the  constitution  nor  prohibited  to  the 
states,  and  that  the  Union  possesses  plenary  authority  over  those 
subjects  which  the  constitutian  intrusts  to  its  regulation. 

Finally,  in  respect  to  the  regulation  of  their  own  system  of  gov- 
ernment and  internal  affairs,  the  states  possess  no  more  than  a 
limited  or  qualified  so>vereignty.  The  ultimate  test  of  sovereignty, 
in  this  respect,  as  we  have  already  said,  is  the  power  to  alter  the 
constitution  at  will.  But  this  the  states  cannot  do.  For  there 
are  numerous  provisions  of  the  federal  constitution  which  impose 
limitations  ux)on  the  power  of  the  states,  as  well  in  the  making 
or  changing  of  constitutions  as  in  the  enactment  of  laws.  For 
example,  no  state,  in  adopting  or  amending  a  constitution,  could 
establish  anything  but  a  republican  form  of  government,  or  abridge 
the  privileges  of  citizens  of  the  United  States^  or  impair  the  obliga- 
tion of  contracts. 

State  Rights. 

The  rights  of  the  several  states  of  the  Union,  possessed  and  to 
be  enjoyed  by  them  as  such,  are  political  and  governmental  in  their 
nature.  They  consist  in  such  a  degree  of  autonomy  and  such 
powers  of  free  action  and  of  regulation  of  their  own  affairs  as  may 
not  be  inconsistent  with  the  nature  of  the  relation  <rf  the  Union 
to  each  of  the  states,  nor  with  the  exercise  of  those  powers  which 
are  confided,  by  the  constitution,  to  the  federal  government  They 
embrace  all  those  powers  which  were  possessed  by  the  several 
states  at  the  time  of  the  adoption  of  that  constitution,  with  the  ex- 
ception of  such  as  are  therein  delegated  to  the  central  authority, 

•  BluntBchli,  Theory  of  the  State,  47G. 
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or  thereby  prohibited  to  the  tftMes.  Bat  it  is  erident  that,  with- 
in the  Umlts  of  this  deitnition,  there  te  room  for  great  difference 
of  opinion  in  details.  And  in  fact,  ever  since  the  fonndation  of  the 
Union,  two  schools  of  statesmen  have  been  fonnd,  divided  in  their 
views  on  the  nature  and  boundaries  of  state  right&  According 
to  one  school,  the  federal  constitution  is  to  be  subjected  to  a  strict 
construction  in  respect  to  the  powers  granted  to  the  national  gov- 
ernment and  a  liberal  interpretation  for  the  preservation  of  the 
autonomy  of  the  states.  According  to  the  other  school,  the  rule 
of  interpretation  is  to  be  reversed.  Those  holding  the  one  opinion 
contend  that  the  government  of  the  Union  should  be  held  strictly 
to  the  exercise  of  the  powers  expressly  granted  to  it,  and  that  its 
province  and  jurisdiction  should  not  be  enlarged  by  implication. 
According  to  the  other  party,  the  true  theory  of  our  government 
and  institutions  is  in  favor  of  such  a  construction  of  the  constitution 
as  will  give  the  federal  government  the  largest  measure  of  power 
which  is  compatible  with  the  continued  and  useful  existence  of 
the  states.  By  them  the  nation  is  regarded  as  the  only  sovereign 
power,  and  they  contend  that  it  should  be  accorded  all  such  rights 
■and  powers  as  may  be  convenient  to  enable  it  to  discharge  its  func- 
tions as  such  and  to  maintain  its  place  among  the  nations  of  the 
«arth.  The  extreme  advocates  of  the  one  view  have  maintained 
that  it  was  within  the  rightful  power  of  a  state  to  nullify  (that  is, 
refuse  submission  to,  and  resist  by  any  adequate  force)  any  act 
of  the  general  government  which,  in  the  judgment  of  that  state, 
was  contrary  to  the  constitution  or  beyond  the  boundaries  of  the 
legitimate  power  of  the  Union.  These  theorists  also  contended  that 
a  state  possessed  the  power  and  the  right  to  withdraw  from  the 
Union  and  set  up  a  new  government,  either  alone  or  with  other 
states  which  might  follow  its  example,  whenever,  in  its  judgment, 
its  own  interests  required  such  a  dissolution  of  the  tie  which  bound 
it  to  the  other  states.  On  the  other  hand,  statesmen  of  the  other 
party  have  gone  so  far  as  to  regard  the  several  states  as  mere  ema- 
nations from  the  Union,  and  as  standing  in  the  same  relation  to  it 
which  is  occupied  by  the  municipal  corporations  of  a  state  towards 
the  state.  Between  these  two  extremes  lies  the  truth.  Although 
the  two  theories  of  construction,  strict  and  liberal,  still  subsist,  it  is 
now  quite  generally  agreed  that  both  the  several  states  and  the 
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Union  are  supreme,  each  within  Iti  own  appropriate  sphere;  that 
the  rights  of  the  individnal  state  and  of  the  Union  are  equally 
necessary  to  be  preserved  and  must  be  accommodated  to  each  other; 
that  the  authorities  of  the  Union  are  to  judge  of  the  extent  of  the 
powers  granted  to  it;  that  the  rightful  autonomy  of  each  aitate  is 
beyond  the  reach  of  federal  interference;  and  that  the  Union  i» 
perpetual  and  indissoluble. 

SOVEBEIGITTY  OP  THE  PEOPLE. 

13.  In  America,  sovereignty  resides  in  the  people.  But 
the  people  here  meant  are  the  qualified  electors,  or  a  ma- 
jority of  them,  and  they  can  exercise  their  sovereign 
power  only  in  the  modes  pointed  out  by  their  constitu* 
tions. 

The  word  "people"  may  have  Tarious  significations  according 
to  the  connection  in  which  it  is  used.  When  we  speak  of  the  rights^ 
of  the  people,  or  of  the  government  of  the  people  by  law,  or  of  the 
people  as  a  non-political  aggregate,  we  mean  all  the  inhabitants  of 
the  state  or  nation,  without  distinction  as  to  sex,  age,  or  otherwise. 
But  when  reference  is  made  to  the  people  as  the  repository  of  sov- 
ereignty, or  as  the  source  of  governmental  power,  or  to  popular 
government,  we  are  in  fact  speaking  of  that  selected  and  limited 
class  of  citizens  to  whom  the  constitution  accords  the  elective  fran- 
chise and  the  right  of  participation  in  the  offices  of  government. 
The  people,  in  this  narrow  sense,  are  the  "collegiate  sovereign'' 
of  the  state  and  the  nation.  But  the  sovereign  can  exercise  his^ 
sovereign  powers  only  in  the  mode  pointed  out  by  the  organic  law 
which  he  has  himself  ordained.  This  will  be  shown  more  fully  in 
a  subsequent  chapter,  in  connection  with  the  question  of  the  power 
of  the  people  to  revise  and  amend  their  conatitutionfl.^^ 

10  See  infra,  p.  40. 
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^  \ 

FOBM  OF  GOVERNMENT  IN  THE  UNITED  STATES. 

14.  The  government  of  the  TTnited  States  Is  a  federal 
government.  The  United  States  Is  a  republic,  and  so  also 
is  each  of  the  states,  the  form  of  government  being  rep- 
resentative. 

Federal  Ootemmeni. 

The  American  Unioii  Is  commonly  described  as  a  federal  gorern- 
ment.  And  political  writers  and  jurists  usually  speak  of  the  fed- 
eral constitution,  the  federal  courts  and  jurisdiction,  federal  powers, 
the  federal  executiye,  etc  The  use  of  this  term  is  not  made  im- 
perative by  anything  in  the  constitution.  The  nature  of  the  goT- 
emment  is  not  described  therein.  Nor  can  its  employment  set- 
tle anything  as  to  the  nature  or  powers  of  the  government  But 
the  term  expresses  the  common  understanding  as  to  the  kind  of  gov- 
ernment prevailing  in  our  country.  And  it  is  a  correct  designation, 
technically,  if  taken  in  its  true  sense.  There  is,  in  political  science, 
a  substantial  difference  between  a  confederation  and  a  federal 
government  The  former  term  denotes  a  league  or  permanent  alli- 
ance between  several  states,  each  of  which  is  fully  sovereign  and 
independent,  and  each  of  which  retains  its  full  dignity,  organi- 
zation, and  sovereignty,  though  yielding  to  the  central  authority 
a  controlling  power  for  a  few  limited  purposes,  such  as  external 
and  diplomatic  relations.  In  this  case,  the  component  states  are 
the  units,  with  respect  to  the  confederation,  and  the  central  govern- 
ment acts  upon  them,  not  upon  the  individual  citizen.  In  a  federal 
government,  on  the  other  hand,  the  allied  states  form  a  union, 
not  indeed  to  such  an  extent  as  to  destroy  their  separate  organiza- 
tion or  deprive  them  of  quasi  sovereignty  with  resi>ect  to  the  ad- 
ministration of  their  local  concerns,  but  so  that  the  central  power 
is  erected  into  a  true  state  or  nation,  possessing  sovereignty  both 
external  and  internal,  while  the  administration  of  national  affairs 
is  directed,  and  its  effects  felt,  not  by  the  separate  states  deliberat- 
ing as  units,  but  by  the  people  of  all,  in  their  collective  capacity, 
as  citizens  of  the  nation.  The  distinction  is  expressed,  by  the 
German  writers^  by  the  use  of  the  two  words  ^Staatenbund"  and 
^Bundesstaat^^'  the  former  denoting  a  league  or  confederation  of 


Digitized  by  VjOOQIC 


128  THE   UKttED  BTAlte  AND  THB  STATES.  (Ch.  2 

states,  and  the  latter  a  federal  goyemment,  or  a  state  formed  bj 
means  of  a  league  or  confederation.  It  is  to  the  latter  olass  that 
the  American  Union  belongs.^ 

A  RepreaeTUative  Republie, 

The  United  Btates  is  a  federal  republio.  So  also  each  of  the 
states  is  a  republic,  and  the  constitution  guaranties  to  each  the  con- 
tinuance of  republican  government.  The  exact  meaning  of  this 
phrase  will  be  more  fully  considered  in  another  place.  At  present 
it  is  sufficient  to  say  that  a  republic,  as  distinguished  from  a  des- 
potism, a  monarchy,  an  aristocracy,  or  an  oligarchy,  is  a  goyem- 
ment  wherein  the  political  power  is  confided  to  and  exercised  by 
the  people.  It  is  a  government  ^of  the  people,  by  the  people,  and 
for  the  people.*  It  implies  a  practically  unrestricted  suffrage, 
and  the  frequent  interposition  of  the  people,  by  means  of  the  suf- 
frage, in  the  conduct  of  public  affairs.  The  system  of  govern- 
ment in  the  United  States  and  in  the  several  states  is  distinguished 
from  a  pure  democracy  in  this  respect,  that  the  will  of  the  people 
is  made  manifest  through  representatives  chosen  by  them  to  ad- 
minister their  affairs  and  make  their  laws,  and  who  are  intrusted 
with  defined  and  limited  powers  in  that  regard,  whereas  the  idea 
of  a  democracy,  non-representatiye  in  character,  implies  that  the 
laws  are  made  by  the  entire  people  acting  in  a  maas-meeting  or 
at  least  by  universal  and  direct  vote. 

THE  TTNlOTSf  IHDESTBUCTIBLB. 

16.  The  TTnited  States  Is  an  indissoluble  union  of  inde- 
structible states.  No  state  has  the  right  to  secede  from  it. 
The  Union  could  be  terminated  only  by  the  agreement  of 
the  people  or  by  revolution. 

There  is,  in  this  Union,  no  such  thing  as  a  right  of  secession, 
no  right  in  any  state  to  leave  the  Union  and  set  up  an  independent 
government  The  Union  is  permanent,  and  cannot  be  dissolved  or 
disintegrated  by  the  action  of  any  state  or  statea  This  was  set- 
tled forever  by  the  political  events  of  the  last  half  oentuiy,  by  the 

11 1  Wools.  PoL  Science,  pp.  lee-lTa 
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concnrrence  oC  the  people,  and  by  fhe  oonrta,  the  final  Interpreters 
ol  the  conBtitutioiL  In  the  important  case  of  Texag  y,  White  "  we 
read  as  follows:  *^y  the  articles  of  confederation,  the  Union  was 
declared  to  be  i)erpetaal.  And  when  these  articles  were  found  to 
be  inadequate  to  the  exigencies  of  the  country,  the  oonstituti<m  was 
ordained  *to  form  a  more  perfect  Union.'  It  is  difficult  to  convey 
the  idea  of  indissoluble  unity  more  clearly  than  by  these  words. 
What  oan  be  indissoluble  if  a  perpetual  union  made  more  perfect 
is  notT"  Thus,  when  a  state  has  once  become  a  member  of  the 
Union,  "there  is  no  place  for  reconsideration  or  revocation,  except 
through  revolution,  or  through  consent  of  the  states.''  ^TBut  the 
perpetuity  and  indissolubility  of  the  Union  by  no  means  implies  the 
loss  of  distinct  and  individual  existence,  or  of  the  right  of  self- 
government,  by  the  states.  Without  the  states  in  union  there 
could  be  no  such  political  body  as  the  United  States.  Not  only, 
therefore^  can  there  be  no  loss  of  separate  and  independent  au- 
tonomy to  the  states,  through  their  union  under  the  constitution, 
but  it  may  not  unreasonably  be  said  that  the  preservation  of  the 
states  and  the  maintenance  of  their  governments  are  as  much 
within  the  design  and  care  of  the  constitution  as  the  preservation 
of  the  Union  and  the  maintenance  of  the  national  government 
The  constitution,  in  all  its  provisions,  looks  to  an  indestructible 
Union  composed  of  indestructible  states.  When,  therefore,  Texas 
became  one  of  the  United  States,  she  entered  into  an^ndissoluble 
relation.  All  the  obligations  of  perpetual  union  and  all  the  guaiv 
anties  of  republican  government  in  the  Union  attached  at  once  to 
the  state.  The  act  which  consummated  her  admission  into  the 
Union  was  something  more  than  a  compact;  it  was  the  incorpora- 
tion of  a  new  member  into  the  political  body.  And  it  was  finaL 
The  union  between  Texas  and  the  other  states  was  as  complete, 
as  perpetual,  and  as  indissoluble  as  the  union  between  the  original 
statea  Considered,  therefore,  as  transactions  under  the  constitu- 
tion, the  ordinance  of  secession,  adopted  by  the  convention  and  rat- 
ified by  a  majority  of  the  citizens  of  Texas,  and  all  the  acts  of  her 
legislators  intended  to  give  effect  to  that  ordinance,  were  abso- 
lutely nuIL** 

u  7  Wan.  700.    And  see  White  V.  Cannon,  6  WalL  44& 
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NATURE  OP  THE  FEDERAL  CONSTITUTION. 

16.  The  constitution  of  the  United  States  is  not  a  com- 
pact, league,  or  treaty  between  the  several  states  of  the 
Union,  but  an  organic,  fundamental  law,  ordained  and 
adopted  by  the  people  of  the  United  States,  establishing  a 
national  federal  government. 

Not  a  Compact  or  League. 

The  system  of  goyemment  ezlstiiig  under  the  articles  of  con- 
federation waB  not  a  federal  government,  but  a  confederacy,  in 
the  sense  of  these  terms  as  already  explained. '  The  articles  con- 
stituted a  league  or  treaty  between  the  sereral  statea  They  pur- 
ported to  have  been  adopted  by  delegates  from  the  individual 
states,  and  to  establish  a  ^*^vm  league  of  friendship^  between  those 
states.  They  were  superseded  by  the  constitution  of  the  United 
Statea  Thia  new  government  created  a  federal  republic.  It  was 
not  established  by  the  states.  It  is  not  a  league,  treaty,  conven- 
tion, or  compact  between  those  statea  It  does  not  depend,  either 
for  its  existence  or  its  continuance,  upon  the  consent  of  the  states. 
The  organic  act,  the  constitution,  was  framed  by  delegates  rep- 
resenting the  several  states  in  convention.  But  it  was  submitted 
to  the  consideration  and  acceptance  of  the  people.  The  states  did 
not  act  upon  it  It  was  ratified  and  adopted  by  the  people  of  the 
United  States,  who,  acting  for  purposes  of  convenience  within 
their  respective  states,  appointed  delegates  for  the  sole  purpose  of 
deciding  upon  its  adoption.  Upon  the  ratification  of  the  consti- 
tution, not  merely  the  states,  but  also  the  people,  became  parties 
to  the  fundamental  act  This  is  also  shown  by  the  language  of  the 
preamble,  which  declares  that  ''We,  the  People  of  the  United  States, 

in  order  to  form  a  more  perfect  Union, do  ordain 

and  establish  this  constitution  for  the  United  States  of  America" 
This  doctrine  is  sanctioned  by  the  decisions  of  the  supreme  court, 
the  final  interpreter  of  the  constitution,  from  the  very  beginning  of 
the  government,  by  the  course  of  the  executive  and  legislative  de- 
partments of  the  government  in  acting  upon  it  and  practically 
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acceptiiig  it,  and  by  the  general  oonsensas  of  opinion  among  the 
people,  as  shown  by  the  erents  of  our  national  history.^* 

An  Organic  fhmdamental  Law. 

The  United  States  being  a  soyereign  and  independent  nation,  the 
constitution  is  its  organio  and  fundamental  law.  By  this  is  meant 
that  the  constitution  is  the  supreme  act  of  legislation,  ordained 
by  the  people  themselyes,  by  which  the  sovereignty,  nationality, 
and  organio  unity  of  the  nation  is  declared,  the  foundations  of  its 
government  laid  and  established,  and  the  organs  for  the  execution 
of  its  sovereign  will  oreated.  It  is  moreover  a  basic  or  funda- 
m«ntal  law,  which  is  supreme  and  unvarying,  and  to  which  all  other 
laws^  ordinances,  and  constitutions,  by  whomsoever  adopted,  must 
be  referred  as  the  criterion  to  determine  their  validity. 

THE  OON8TITUTIOH  AS  A  GRANT  OF  POWEBS. 

17.  The  federal  constitation  oontatns  a  grant  of  powers 
to  the  government  which  It  creates,  but  is  not  exhaustive 
of  the  powers  which  the  people  who  maintain  it  might 
confer  upon  that  government. 

The  constitution  contains  a  grant  of  certain  enumerated  powers 
to  the  federal  government  or  to  one  or  other  of  its  departmenta 
All  other  powers  of  govefoment  are  reserved  to  the  several  states 
or  to  the  people.  Historically,  the  United  States,  under  its  pres- 
ent government,  is  to  be  considered  the  successor  of  the  confeder- 
ation. And  therefore  the  grant  of  powers  to  the  United  States 
by  the  constitution  may  be  considered  as  an  enlargement  of,  or 
addition  to,  the  i)owers  wielded  by  the  central  government  under 
the  articles  of  confederation.  But  it  must  not  be  forgotten  that 
when  the  constitution  wbb  adopted  there  came  into  existence  a 
nation  (as  distinguished  from  a  league  of  states)  which  possessed 
absolute  and  unlimited  inherent  powers.     The  constitution  should 

It  1  story,  Const  §§  306-372;  Ghisholm  v.  Georgia,  2  DaU.  419;  Martin  y. 
Hunter,  1  Wheat  804;  Cohens  v.  Virginia,  6  Wheat  204;  McCnUoch  y.  Mary- 
landt  4  Wheat  316;  Oibbons  v.  Ogden,  0  Wheat  1;  Rhode  Island  v.  Massachu- 
setts, 12  Pet  657;  Lane  Co.  v.  Oregon,  7  WalL  71;  Texas  t.  White,  7  WalL 
TOO;  U.  a  T.  Oruikshank,  82  U.  8.  542. 


Digitized  by  VjOOQIC 


32  THE  UNITXD  STATES  AVD  T^B  BTATBB,  (Ch.  2 

hence  be  considered  as  defining  the  powers  and  prerogatiyes  which 
the  sovereign  people  of  the  United  States  have  deemed  fit  to  confide 
to  their  federal  gOTemment  The  limits  or  scope  of  these  powers 
might  be  either  enlarged  or  restricted  by  further  amendlnents  to 
the  constitution,  Bnt  in  the  mean  time,  a  certain  measure  of  power 
has  been  intrusted  to  the  national  government,  and  the  remainder 
is  reserved,  to  be  exercised  by  the  several  states,  or  to  remain  in 
abeyance  until  the  people  shall  see  fit  to  delegate  it  to  one  or  the 
other  government  But  from  this  principle  there  follows  an  im- 
portant difference,  in  regard  to  the  test  of  validity,  between  federal 
action  and  state  action.  This  will  be  more  fully  considered  when 
we  come  to  speak  of  the  nature  and  boundaries  of  legislative  pow8r. 
At  present,  it  is  sufficient  to  remark  that  if  the  validily  of  federal 
action  is  questioned,  the  authority  for  it  must  be  shown  in  the 
constitution.  But  if  the  question  is  as  to  the  validity  of  state 
action,  it  is  not  the  jufitification  but  the  prohibition  of  it  which 
must  be  pointed  out  That  i^,  state  action  is  presumed  to  be  well 
warranted  until  the  objector  has  been  able  to  point  out  the  specific 
provision  of  either  the  federal  constitution  or  the  state  constitution 
with  which  it  is  incompatible. 

THE  CONSTITTTTIOH  AS  THE  8UFBEME  LAW. 

18.  The  constitatiLon  of  the  XTnited  States  Is  the  supreme 
law  of  the  land,  and  is  equally  binding  upon  the  federal 
government  and  the  states  and  all  their  officers  and  people. 
Any  and  all  enactments  which  may  be  found  to  be  in  oon* 
flict  with  the  constitution  are  null  and  void. 

The  constitution  Itself  declares  that  It  shall  be  the  supreme  law 
of  the  land.  This  supremacy  of  the  constitution  means,  first,  that 
it  must  endure  and  be  respected  as  the  paramount  law,  at  all 
times  and  under  all  circumstances,  and  in  every  one  of  its  provisions, 
until  it  is  amended  in  the  mode  which  itself  points  out  or  is  de- 
stroyed by  revolution.  Secondly,  it  means  that  all  persons  are 
bound  to  respect  the  oonstitution  as  the  supreme  law.  It  is  not 
merely  a  limitation  upon  legislative  power,  but  Is  equally  binding 
npon  all  the  departments  and  officers  of  govemmenti  both  state  and 
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nationaL  Thirdly,  it  means  that  no  act  of  legislation  which  i» 
contrary  to  its  provisions  is  to  be  regarded  op  respected  as  law. 
A  treaty  which  is  in  violation  of  the  constitution  would  be  null 
and  void.  80  also  would  any  act  of  congress  which  should  be  io 
excess  of  the  legislative  power  granted  to  that  body  by  the  constitu- 
tion, or  in  disregard  of  any  of  its  prohibition&  If  the  people  of  a 
state  amend  their  constitution  or  adopt  a  new  constitution,  it  must 
conform  to  the  federal  constitution.  If  it  does  not,  it  is  of  no 
effect  And  every  act  of  the  legislature  of  every  state  must  equally 
obey  the  mandates  of  the  supreme  law,  at  the  risk  of  being  declared 
\  nullity.  But  this  provision  does  not  operate  to  make  every  clause 
of  the  federal  constitution  a  part  of  the  constitution  of  each  state. 
It  relates  only  to  matters  wherein  the  general  government  assumes 
to  control  the  states,  either  by  the  exercise  of  exclusive  jurisdictioD 
or  by  direct  prohibition  of  certain  kinds  of  legislative  action  by  the 
states.^*  Moreover,  acts  of  congress  passed  in  pursuance  of  the 
constitution  are  also  the  ^'supreme  law  of  the  land."  Hence  any 
act  of  congress  which  is  valid  and  constitutional  is  supreme  a^ 
against  any  law  of  a  state  which  conflicts  with  it.  When  a  state 
statute  and  a  federal  statute  operate  upon  the  same  subject-matter. 
and  prescribe  different  rules  concerning  it,  and  the  federal  statute 
is  one  within  the  competency  of  congress  to  enact,  the  state  statute 
must  give  way;  it  is  in  effect  no  law,  but  an  abortive  attempt  to 
exefdse  a  power  not  possessed  by  the  state  l^;islature.  Such  is 
the  effect  when  a  conflict  is  found  to  arise  between  a  state  statute 
and  flie  act  of  congress  called  the  '^terstate  commerce  law."^*  So 
also,  when  congress  exercises  its  power  to  enact  a  bankruptcy  law. 
that  law  becomes  the  supreme  law  of  the  land,  and  supersedes  all 
state  legislation  dealing  with  the  subject  of  insoIven<7.  And  again^ 
the  patent  laws  of  the  United  States  are  supreme  as  againirt  all 
state  laws  the  enforcement  of  which  would  be  inconsistent  with  the 
rights  acquired  under  the  federal  legislation.^* 

i«  In  re  Rafferty,  1  Wash.  St  882,  25  Pac.  465. 
— >J»  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hefley,  158  U.  S.  98,  15  Sup.  Ot  802. 
i«  Columbia  Wire  Co.  v.  lYeeman  Wire  Co.,  71  Fed.  802. 
BL.CON8T.L.-« 
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GOVEBNMEKT  OF  THE  COLONIES. 

10.  Previous  to  the  War  of  Independence,  the  thirteen 
political  communities  which  afterwards  became  the  original 
states  of  the  American  Union  were  colonies  of  Great  Brit- 
ain. Three  forms  of  government  obtained  in  the  colo- 
nies: 

(a)  Provincial* 

(b)  Proprietary, 

(c)  Charter. 

The  first  form  of  government  was  that  which  preTaUed  In  the 
proYinces  of  New  Hampshire,  New  York,  New  Jersey,  Virginia,  North 
Carolina,  Bouth  Carolina,  and  Georgia.  Under  this  system,  a  gov- 
ernor was  appointed  by  royal  commission,  to  act  as  the  king's  rep- 
resentative. He  was  invested  with  general  exeentive  power,  a  veto 
on  local  legislation,  and  the  power  to  establish  courts  and  appoint 
judges.  He  was  assisted  by  a  oounoil,  also  nominated  by  the  king, 
which  acted  as  the  npper  house  of  the  local  legislature.  The  lower 
house  confiisted  of  a  general  assembly  of  representatives  of  the  free- 
holders of  the  province. 

In  the  proprietary  governments  the  direct  executive  power  had 
been  granted  out  by  the  crown  to  individuals,  who  held  them  in  the 
nature  of  feudatory  principalities,  with  all  the  inferior  royalties  and 
subordinate  powers  of  legislation  which  formerly  belonged  to  the 
owners  of  counties  palatine,  but  stUl  subject  to  the  sovereignty  of 
the  parent  country.     The  proprietaries  appointed  the  governors,  and 
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legidative  afisemblies  were  convened  under  their  anthority.  This 
form  of  goremment  existed,  at  the  time  of  the  revolntiony  in  Mary- 
land, PennQrlyania,  and  Delaware. 

In  three  of  the  colonies^  MassachosettSy  Ehode  Island,  and  Con-  \ 

necticat,  the  government  was  founded  on  charters  granted  by  th(»  i 

crown,  which  secured  to  them  a  larger  measure  of  liberty,  and  indeed  I 

invested  them  with  general  powers  of  local  self-government,  subject 
only  to  the  suzerainty  of  Great  Britain  and  to  certain  particular 
restrictions  which  will  be  presently  noticed.  In  the  first-mentioned 
colony,  indeed,  the  governor  was  appointed  by  the  king;  but  in  the 
two  others  the  governor,  council,  and  assembly  were  annually  chosen 
by  the  freemen,  and  all  other  officers  were  i^[qpointed  by  their  au- 
thority. 

In  all  the  colonies  the  people  claimed  tlie  right  to  enjoy  all  the 
liberties,  privileges,  and  immunities  of  British  subjects,  including 
those  saf^^uards  against  royal  or  governmental  oppression  which  had 
been  gradually  evolved  in  the  course  of  English  history,  and  the  bene- 
fit of  the  common  law,  in  so  far  as  the  same  was  applicable  to  their 
needs  and  their  situation.     They  also  claimed  that,  for  all  pur- 
poses of  domestic  and  internal  regulation,  their  own  legislatures 
possessed  entire  and  exclusive  authority.     In  all  matters  of  this  sort, 
it  was  strenuously  denied  that  parliament  possessed  the  power  to 
legislate  directly  for  the  colonies.     England's  financial  straits  having 
forced  her  to  attempt  the  levy  and  collection  of  taxes  in  the  colonies, 
by  act  of  parliament  without  the  concurrence  of  the  local  legislatures, 
the  power  to  tax  the  people  without  representation  on  their  part  was 
stoutly  resisted  and  denied,  and  this  was  one  of  the  causes  which 
led  to  the  revolt  of  the  colonies.     On  the  other  hand,  it  was  always 
provided  that  the  laws  passed  hy  the  colonial  legislatures  should  not 
be  repugnant  to,  but,  as  near  as  might  be,  agreeable  to,  the  laws 
and  statutes  of  England,  and  this  sometimes  gave  occasion  to  the 
royal  government  to  set  aside  or  destroy  acts  of  the  local  legislatures. 
Again,  there  could  be  no  full  measure  of  self-government  when  the 
legislative  functions  of  the  popular  assemblies  were  participated  in 
hj  a  governor  and  council  not  chosen  by  the  sufFrages  of  the  peo- 
ple.    Moreover,  the  king  and  parliament  never  abandoned  the  claim 
that  they  had  authority  to  bind  the  colonies  by  legislation  in  all  cases 
whatsoever.     Appeals  lay  to  the  king  in  council  from  the  dedsions 
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of  the  highest  courts  of  Judicature  in  the  colonies;  and  English 
statesmen  contended  that  the  royal  prerogatiye  was  exercisable  In 
his  colonial  dependencies  in  many  more  particulars  than  the  colonists 
were  willing  to  concede.^ 

THE  COHTIHEHTAL  COITGBESS  AND  THE  ARTICLES  OF 
CONFEDERATION. 

20.  The  first  positive  step  towards  the  TTnion  was  the 
formation  of  the  Continental  Congress,  a  revolutionary 
body,  which  inaugurated  the  war,  declared  the  indei>end- 
ence  of  the  colonies,  and  drafted  certain  articles  of  confed- 
eration. Upon  the  ratification  of  these  articles  by  the 
states,  the  United  States  of  America  came  into  being. 

The  Qmtinental  Oongrem. 

The  first  national  legislatlye  assembly  In  the  United  States  was  the 
Continental  Congress,  which  met  in  1774,  in  pnrsnance  of  a  recom- 
mendation made  by  Massachnsetts  and  adopted  by  the  other  coloniea 
In  this  congress  all  the  colonies  were  represented  except  Georgia. 
The  delegates  were  in  some  cases  chosen  by  the  legislatiye  assemblies 
in  the  states;  in  others,  by  the  people  directly.  The  powers  of  this 
congress  were  undefined.  The  recommendation  which  led  to  it  con- 
templated nothing  more  than  a  deliberation  upon  the  state  of  pub- 
lic affairs.  But  by  the  acquiescence  of  the  states  and  their  people,  it 
proceeded  to  take  measures  and  pass  resolutions  which  concerned  the 
general  welfare  and  had  regard  to  the  inauguration  and  prosecution 
of  the  war  for  independence.  The  first  Continental  Congress  was 
succeeded  in  the  following  year,  according  to  its  own  proposal,  by 
another  body  chosen  and  organized  in  the  same  manner,  in  which 
all  the  states  were  represented.  This  body  provided  for  the  raising 
and  equipping  of  an  army,  Intrusted  the  command  in  chief  to  Cen- 
eral  Washington,  and  framed,  adopted,  and  promulgated  the  Declar 
ration  of  Independence.  The  Continental  Congress  was  not  author- 
ized by  any  pre-existing  law  or  ordinance.  Its  acts  and  determina- 
tions were  entirely  outside  the  pale  of  ordinary  law.  It  was  not 
intended  to  be  permanent,  nor  was  it  designed  to  be  a  national  or 

t  See  1  Story,  Oonst  H  16»-19T. 
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confederate  government  It  was  merel7  raised  op,  as  an  extraordi- 
nary institution^  to  meet  the  special  exigencies  of  the  situation  of  the 
colonies.  It  was  regarded  rather  as  an  advisory  body,  wielding  the 
war  powers  of  the  whole  people,  than  as  a  government* 

27i«  Artidea  of  Confederation. 

When  it  became  apparent  that  a  war  had  been  entered  on  which 
mnst  result  either  in  the  destruction  of  American  liberties  or  in  the 
introduction  to  the  world  of  a  new  nation,  it  was  evident  to  all  those 
interested  in  the  conduct  of  public  affairs  that  the  revolutionary  con- 
gress was  at  once  too  wealL  and  too  indefinite  a  bond  between  the 
states.  It  was  necessary  to  devise  a  scheme  of  association  which 
would  insure  vigor  and  faithful  co-operation  in  the  conduct  of  hos- 
tilities and  would  also  more  clearly  apportion  the  powers  of  govern- 
ment between  the  states  and  the  congress.  The  congress,  to  this  end, 
prepared  a  series  of  ^'Articles  of  Confederation  and  Perpetual  Union," 
and  submitted  them  to  the  states  for  their  approval  and  ratifica- 
tion in  1777.  Before  the  close  of  the  following  year  the  articles 
had  been  ratified  by  all  the  states  except  Delaware  and  Maiyland. 
Of  these,  the  former  gave  in  its  adherence  in  1779,  and  the  latter  in 
178L 

The  articles  of  confederation  provided  that  the  style  of  the  con- 
federacy should  be  **The  United  States  of  America'*;  that  "each  state 
retains  its  sovereignty,  freedom,  and  independence,  and  every  power. 
Jurisdiction,  and  right  which  is  not  by  this  confederation  expressly 
delegated  to  the  United  States  in  congress  assembled;''  that  ''the 
said  states  hereby  severally  enter  into  a  firm  league  of  friendship 
with  each  other,  for  their  common  defense,  the  security  of  thdr  liber- 
ties^ and  their  mutual  and  general  welfare,  binding  themselves  to 
assist  each  other  against  all  force  offered  to  or  attacks  made  upon 
them  or  any  of  them  on  account  of  religion,  sovereignty,  trade,  or 
any  other  pretense  whatever."  The  articles  also  provided  for  in- 
terstate rights  of  citizenship,  the  extradition  of  criminals,  and  the 
according  of  full  faith  and  credit  to  the  records  and  Judicial  proceed- 
ings of  each  state  in  all  the  others.  They  provided  for  an  annual 
congress  of  delegates  to  be  appointed  in  the  several  states,  but  re- 

t  On  the  Ck>ntineDtal  Ck>Dgre88,  see  1  Story,  Const  H  108-217;  Pom.  Const 
Law,  H  46-66;  Bawle,  Const  pp.  1&-26;  1  Yon  Hoist.  Const.  Hist  pp.  1-6. 
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Aervlng  to  each  state  the  power  to  recall  its  delegates  or  any  of  them, 
at  any  time  during  the  year,  and  to  send  others  in  their  stead.  Each 
state  was  required  to  '^aintain^  its  own  delegates.  Each  state  was 
given  one  vote  in  determining  questions  in  the  United  States.''  Pro- 
vision was  made  for  freedom  of  speech  and  debate,  and  for  the  pro- 
tection of  members  of  the  congress  from  arrest  The  prohibitions 
laid  upon  the  individual  states  were  as  foUows:  They  could  not  send 
or  receive  embassies  or  make  treaties,  without  the  consent  of  con- 
gress, nor  grant  titles  of  nobility.  They  could  not  make  treaties  with 
each  other,  without  the  same  consent  They  could  not  lay  imposts  or 
duties  which  might  interfere  with  treaties  made  by  the  United  States. 
They  could  not,  in  time  of  peace,  maintain  armies  or  navies,  except 
to  such  extent  as  congress  should  judge  to  be  necessary  for  their  de- 
fense. They  could  not  engage  in  war,  without  the  consent  of  con- 
gress, except  in  case  of  actual  invasion  or  a  threatened  Indian  depre- 
dation, nor  commission  ships  of  war,  nor  grant  letters  of  marque  or 
reprisal,  unless  after  the  United  States  had  declared  war,  and  then 
only  against  the  other  belligerent  and  under  congressional  regula- 
tion, "unless  such  state  be  infested  by  pirates.**  **A11  charges  of  war 
and  all  other  expenses  that  shall  be  incurred  for  the  common  defense 
or  general  welfare,  and  allowed  by  the  United  States  in  congress  as- 
sembled, shall  be  defrayed  out  of  a  conmion  treasury,  which  shall  be 
supplied  by  the  several  states,  in  proportion  to  the  value  of  all  land 
within  each  state  granted  to  or  surveyed  for  any  person,  as  such  land 
and  the  buildings  and  improvements  thereon  shall  be  estimated 
according  to  such  mode  as  the  United  States  in  congress  ass^nbled 
shall  from  time  to  time  direct  and  appoint  The  taxes  for  paying 
that  proportion  shall  be  laid  and  levied  by  the  authority  and  direc- 
tion of  the  legislatures  of  the  several  states  within  the  time  agreed 
upon  by  the  United  States  in  congress  assembled.**  The  powers  con- 
fided to  "the  United  States  in  congress  assembled*'  were  principally 
as  follows:  To  determine  on  peace  and  war;  send  and  receive  am- 
bassadors; enter  into  treaties  and  alliances;  establish  rules  for 
prizes  and  captures  on  land;  to  grant  letters  of  marque  and  reprisal; 
establish  courts  for  the  trial  of  piracies  and  felonies  committed 
on  the  high  seas;  to  act  as  the  last  resort  on  appeal  in  all  disputes 
and  diilerences  between  the  states  on  questions  of  boundary,  juris- 
diction, or  other  cause;  to  regulate  the  alloy  and  value  of  coin  struck 
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by  their  own  authority  or  that  of  the  respectlye  states;  to  fix  the 
standard  of  weights  and  measures;  to  regulate  trade  and  manage 
afhirs  with  the  Indiana;  to  establish  and  regulate  post-offtces  from 
one  state  to  another;  to  appoint  superior  offtcers  of  the  army  and 
nayy,  and  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces^  and  direct  their  operations;  to  appoint  a  commit- 
tee,  to  sit  in  the  recess  of  congress,  to  be  denominated  a  ''committee 
of  the  states,**  and  consisting  of  one  delegate  from  each  state;  to 
appropriate  and  apply  money  for  defraying  the  public  expenses;  to 
borrow  money  and  emit  bills  on  the  credit  of  the  United  States;  and 
to  raise  and  maintain  an  army  and  navy.  But  in  regard  to  nearly 
all  these  powers  (and  certainly  all  the  most  important  of  them), 
it  was  provided  that  they  should  never  be  exercised  by  the  congress 
''unless  nine  states  assent  to  the  same.'' 

D^eds  of  ih$  Articles  of  Qmfederation. 

The  articles  of  confederation  were  designed  to  bind  the  states 
together  in  a  "firm  league,"  but  they  proved  to  be  no  better  than  a 
rope  of  sand.  Washington  spoke  of  the  confederation  as  "a  shadow 
without  the  substance"  and  described  congress  as  a  "nugatory  body.'' 
The  Union,  as  thus  constituted,  was  dependent  on  the  states.  There 
was  a  central  government,  but  it  was  not  intrusted  with  the  means 
of  its  own  preservation.  It  had  no  executive;  it  had  no  courts;  it 
had  no  power  to  raise  supplies.  "Congress  had  hardly  more  than 
an  advisory  power  at  the  best.  It  had  no  power  to  prevent  or  pun- 
ish offenses  against  its  own  laws,  or  even  to  perform  effectively  the 
duties  enjoined  upon  it  by  the  articles  of  confederation.  It  alone 
could  declare  war,  but  it  had  no  power  to  compel  the  enlistment, 
arming,  or  support  of  an  army.  It  alone  could  fix  the  needed 
amount  of  revenue,  but  the  taxes  could  only  be  collected  by  the 
states  at  their  own  pleasure.  It  alone  could  make  treaties  with  for- 
eign nations,  but  it  had  no  power  to  prevent  individual  states  from 
violating  them.  Even  commerce,  foreign  and  domestic,  was  to 
be  regulated  entirely  by  the  states,  and  it  was  not  long  before  state 
selfishness  began  to  show  itself  in  the  regulation  of  duties  on  im- 
ports. In  everything  the  states  were  to  be  sovereign,  and  their 
creature,  the  federal  government,  was  to  have  only  strength  enough 
to  bind  the  states  into  nominal  unity,  and  only  life  enough  to  assure 


Digitized  by  VjOOQIC 


40  ESTABLISHMENT  AND  AMENDMENT   OF  OON8TITUTION8.         (Ch.  8 

it  of  its  own  practical  impotence.'**  Congress  had  the  power  to 
coin  moneyy  bnt  had  no  bullion.  It  conld  eniit  bills  of  credit,  bot 
bad  no  funds  to  redeem  them.  Even  the  expenses  of  its  own  mem- 
bers were  to  be  defrayed  by  the  states  which  sent  them  and  which 
could  recall  them.  In  effect,  all  the  powers  granted  to  the  general 
goremment  by  this  constitution,  if  they  were  not  self -executing,  were 
entirely  at  the  mercy  of  the  individual  states.  It  therefore  became 
oecessaiy  to  *^orm  a  more  perfect  Union''  by  establishing  a  consti- 
tution which  should  provide  the  central  authority  with  adequate 
powers  and  adequate  means  for  securing  their  enforcement.^ 

ESTABLISHMENT  OF  THE  FEDEBAL  COHSTITUTIOir. 

21.  The  constitation  of  the  United  States  was  framed  by 
a  constitutional  convention  called  for  the  purpose  of  re- 
vising the  articles  of  confederation.  Being  submitted  to 
the  people,  it  was  duly  ratified  by  them,  acting  within 
their  respective  states,  and  became  the  fiindamental  law 
of  the  nation. 

The  constitutional  convention  met  in  1787,  in  pursuance  of  a  resolu- 
tion of  congress,  whereby  it  was  reconmiended  that  a  convention 
of  delegates,  who  should  be  appointed  by  the  several  states,  be  held 
at  Philadelphia,  for  the  sole  and  express  purpose  of  revising  the 
articles  of  confederation,  and  reporting  to  congress  and  the  several 
legislatures  such  alterations  and  provisions  therein  as  should,  when 
agreed  to  in  congress  and  confirmed  by  the  states,  render  the  federal 
constitution  adequate  to  the  ezigendes  of  government  and  the  preser- 
vation of  the  Union,  The  convention  was  composed  of  delegates 
from  all  the  states  except  Rhode  Island.  The  resolution  from  which 
they  derived  their  authorily  contemplated  nothing  more  than  a  revi- 
sion of  the  articles  of  confederation.  But  the  convention  was  not 
long  in  determining  that  the  whole  scheme  of  government  therein 
contained  was  so  defective  that  it  was  beyond  hope  that  the  evils 
and  inconveniences  complained  of  by  the  people  could  be  remedied 

»  Johns.  Am.  Pol.  7. 

«  On  the  articles  of  confederation,  see  1  Story,  Const  §§  218-271;  Pom.  Oonst 
Law»  §§  57-76;  Rawle,  Const  pp.  26-28;  FederaUst  Nos.  15-22. 


Digitized  by  VjOOQIC 


§§   22-24)         AMENDMENT  OF  THE  FEDERAL  OONBTITXTTION.  41 

by  any  process  of  x>atching  or  mending  the  old  constitution.  In 
their  judgment,  what  was  needed  was  an  entirely  new  frame  of 
government  And  this  they  proceeded  to  construct  Technically, 
they  exceeded  their  authority,  and  hence,  in  a  strict  sense,  their 
proceedings  may  be  said  to  have  been  extra-legal,  or  even  revolution- 
ary. But  they  did  not  assume  to  impose  the  result  of  their  labors 
upon  the  nation  as  a  binding  organic  law,  but  offered  it  as  a  consti- 
tution to  be  discussed  and  to  be  ratified  and  confirmed  before  it 
should  become  operative.  As  a  group  of  citizens,  they  had  the 
unquestionable  right  to  suggest  a  new  constitution  of  government 
And  tMs  was  what  in  effect  was  done.  The  convention  did  not 
^reiK>rt  alterations  and  provisions''  to  be  made  in  the  articles  of 
confederation.  The  authority  granted  to  them  waa  never  exer- 
cised. But  in  lieu  thereof,  they  submitted  to  congress  and  the  peo- 
ple a  new  frame  of  government,  which  was  eventually  accepted  and 
confirmed  The  draft  of  the  constitution  was  laid  before  congress 
and  by  them  submitted  to  the  several  states.  It  contained  a  pro- 
vision that  as  soon  as  it  should  have  been  ratified  by  nine  of  the 
states,  it  should  become  binding  on  those  states  There  ensued 
long,  exhaustive,  and  acrimonious  debates  on  the  question  of  its 
adoption.  But  in  the  course  of  a  year  eleven  of  the  states  had 
ratified  the  constitution,  and  in  September,  1788,  congress  made 
provision  for  the  first  election  of  federal  officers  and  the  inaugura- 
tion of  the  national  government  under  the  new  constitution.  On 
the  SOth  of  April,  1789,  the  first  President  of  the  United  States  took 
the  oath  of  office,  and  the  present  government  began  the  exercise 
of  its  functions  as  maxked  out  in  the  constitution.  The  states  of 
North  Carolina  and  Bhode  Island  were  not  in  the  Union  from  the 
beginning.  The  former  ratified  the  constitution  in  1789,  and  the 
latter  in  1790.» 

AlCENDMENT  OF  THE  FEDERAL  CONSTITUTION, 

22.  Amendments  to  the  federal  constitution  may  be  pro- 
posed in  two  methods: 

(a)  By  congress. 

(b)  By  a  convention  called  by  congress  for  that  pur- 

pose. 
«  See  1  Stofy,  Oonst  H  272-2m 
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23.  Amendments  proposed  in  either  method  must  be 
ratified  by  three-fourths  of  the  states;  and  this  may  be 
done  in  either  of  two*  ways,  according  as  one  or  the  other 
mode  may  be  proposed  by  congress,  viz.: 

(a)  By  the  legislatures  of  the  states,  acting  as  the  rep- 

resentatives of  the  people. 

(b)  By  conventions  held  in  each  state  for  the  purpose. 

24.  Fifteen  amendments  to  the  federal  constitution  have 
thus  fEtr  been  adopted. 

The  fifth  article  of  the  constitntion  proyidea  that  "the  congress, 
whenever  two-thirds  of  both  houses  shall  deem  it  necessary,  shall 
propose  amendments  to  this  constitntion,  or,  on  the  application  of 
the  legislatures  of  two-thirds  of  the  several  states,  shall  call  a  con- 
vention for  proposing  amendments,  which,  in  either  case,  shall  be 
valid  to  all  intents  and  purposes,  as  part  of  this  constitution,  when 
ratified  by  the  legislatures  of  three-fourths  of  the  several  states,  or 
by  conventions  in  three-fourths  thereof,  as  the  one  or  the  other 
mode  of  ratification  may  be  proposed  by  the  congress."  Thus  far, 
fifteen  amendments  have  been  made  to  the  federal  constitution.  In 
every  case  the  amendment  has  been  proposed  by  congress  and  rati- 
fied by  the  states.  No  convention  for  revising  the  constitution,  or 
proposing  amendments  to  it,  has  ever  been  called.  It  should  be 
noted  that  the  article  which  contains  the  provision  for  amendments 
also  enacts  that  no  state,  without  its  consent,  shall  be  deprived  of 
its  equal  suffrage  in  the  senate.  This  is  the  one  irrepealable  clause 
of  the  constitution.  And  it  is  the  provision  which,  more  than  all 
others,  secures  to  each  state  Its  rightful  independence  and  autonomy. 
3^  FSrd  Ten  Amendmmti. 

The  ratification  of  the  constitution  of  the  United  States  was  pro- 
cured from  the  states  with  great  difficulty.  Objections  were  prof- 
fered to  almost  every  one  of  its  provislona  This  arose  partly  from 
local  pride  and  Jealousies,  and  partly  from  a  strong  distrust  of  the 
central  government  about  to  be  erected.  The  seyeral  states,  in 
yielding  their  assent,  proposed  and  strongly  urged  the  addition 
of  SQoh  amendments  as  would  guaranty,  on  the  one  hand,  the  pro- 
tection of  personal  rights  and  liberties  against  federal  oppression, 
and  on  the  other  hand,  the  retention  by  the  states  ci  such  powers 
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as  were  not  specifically  granted  to  the  general  goyemment.  It 
Is  said  that  no  less  than  201  of  such  amendments  were  suggested  in 
the  different  state  conventions.  So  urgent  was  the  call  for  a 
more  explicit  settlement  of  these  questions  that  congress^  at  its 
first  session,  prejmred  and  submitted  to  the  states  a  series  of  twelve 
amendments  to  the  constitution.  Ten  of  these  were  ratified  by 
eleven  of  the  states  during  the  next  two  years,  that  is,  before  the 
close  of  1791.  And  these  now  constitute  the  first  ten  amendments. 
Nine  of  them  are  intended  as  a  bill  of  rights.  They  guaranty  to 
individuals  protection  (as  against  federal  action  only)  in  respect  to 
those  rights  and  immunities  which  were  considered  to  be  inad- 
equately provided  for  in  the  constitution  itself.*  The  tenth  estab- 
lishes the  principle  that  the  government  of  the  United  States  is  one 
of  delegated  and  limited  powers,  and  that  those  powers  which  are 
not  confided  to  it  by  the  constitution,  nor  prohibited  thereby  to  the 
states,  are  reserved  to  the  states  respectively  or  to  the  people.^ 
Uie  Eleventh  Amendntent. 

This  amendment  was  adopted  in  consequence  of  the  decision  of 
the  supreme  court  in  Chisholm  v.  Georgia,  2  PaJl.  4l9.  that  a  state  )^ 
of  the  Union  was  liable  to  be  sued,  like  a  private  person,  by  a  citizen 
of  another  state  or  of  a  foreign  country.  "That  decision  created 
such  a  shock  of  surprise  throughout  the  country  that,  at  the  first 
meeting  of  congress  thereafter,  the  eleventh  amendment  to  the  con- 
stitution was  almost  unanimously  proposed,  and  was  in  due  course 
adopted  by  the  legislatures  of  the  statea  This  amendment,  ex- 
pressing the  will  of  the  ultimate  sovereignty  of  the  whole  country, 
superior  to  all  legislatures  and  all  courts,  actually  reversed  the  de- 
cision of  the  supreme  court  It  did  not  in  terms  prohibit  suits  by 
individuals  against  the  states,  but  declared  that  the  constitution 
should  not  be  construed  to  import  any  power  to  authorize  the  bring- 
ing of  such  suits." " 

•  The  object  of  the  first  eight  amendments  to  the  federal  constltntion  was  to 
Incorporate  Into  It  certain  principles  of  natural  Justice  which  had  become  per- 
manently fixed  In  the  Jurisprudence  of  the  mother  country,  and  tfierefore  the 
coDStructloD  given  to  those  principles  by  the  Bnglish  courts  Is  cogent  eridenee 
of  what  they  were  designed  to  secure,  and  of  the  limitations  which  dkoold  bt 
put  upon  them.    Brown  v.  Walker,  161  U.  S.  601,  16  Sup.  Ot  644. 

T 1  Story,  Const  |  806;  2  Story,  Const  SI  1867-1900. 

•  Per  Bradley,  J.,  In  Hans  v.  Louisiana,  134  U.  S.  1, 10  Sup.  Ct  604. 
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The  Twelfth  Amendment. 

This  amendment,  which  introdnces  a  change  In  the  manner  of 
electing  the  President  and  Vice-President,  was  adopted  in  conse- 
quence of  the  difflcnlties  which  attended  the  election  of  180L  In 
that  year,  when  the  electoral  Totes  were  counted,  it  waa  found  that 
Jefferson  and  Burr  had  each  received  73,  and  consequently^  as  the 
constitution  then  stood,  the  election  was  cast  upon  the  house  of 
representatives,  although  it  was  notoriously  the  intention  of  the 
electors  that  Jefferson  should  be  President  and  Burr  Vice-Presi- 
dent. Hence  congress,  in  1803,  proposed  the  twelfth  amendment,  in 
lieu  of  the  original  third  paragraph  of  the  first  section  of  the  second 
article  of  the  constitution,  and  it  was  duly  ratified  by  the  states. 
The  amendment  remedies  the  defect  in  the  original  provision  of  the 
constitution  by  providing  for  the  casting  of  separate  ballots  for 
the  two  ofiftces. 

ne  Last  Three  Am^endmente. 

The  thirteenth,  fourteenth,  and  fifteenth  amendments  were  rati- 
fied by  the  requisite  majority  of  the  states  in  1865,  1868,  and  1870, 
respectively.  They  were  rendered  necessary  by  the  events  of  the 
civil  war,  and  the  desire  to  prevent  the  possibility  of  any  similar 
conflict  in  the  future.  They  were  designed  to  insure  the  utter  and 
final  abolition  of  slavery  throughout  the  United  States  and  all  its 
dominions,  and  to  secure  to  the  newly  emancipated  race  the  same 
privileges  of  citizenship,  and  of  personal  and  political  rights,  which 
were  previously  enjoyed  by  all  others  under  the  constitution.  The 
legal  effect  of  these  amendments  and  of  their  specific  provisions  will 
be  discussed  in  another  place,  , 

Preeident^a  Approval  of  Amendmsnte. 

It  has  been  made  a  question  whether  a  proposed  amendment 
is  such  an  act  of  legislation  as  must  be  submitted  to  the  President, 
before  it  goes  to  the  state  legislatures,  for  his  approval,  and  whether 
he  has  the  right  to  veto  it  Executive  and  legislative  precedent 
has  settled  this  question  in  the  negative,  and  considerations  drawn 
from  the  wording  of  the  constitution  lead  to  the  same  result.®  Nor 
if  the  question  of  great  practical  importance,  because  the  concur- 
rence of  two-thirds  of  both  houses  of  congress  is  required  to  the 

f  Sm  HoUingsworth  v.  Virginia,  8  DaU.  878. 
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proposmg  of  amendments,  and  the  same  majority  would  be  suiS- 
dent  to  OTerrole  the  President's  yeto,  should  one  be  interposed. 


BSTABLISHHENT  OF  STATE  OONSTrFUTIOKS. 

26.  All  of  the  original  states  framed  and  adopted  constiL- 
tutions  for  themselves,  eleven  of  them  antedating  the  con- 
stitution of  the  United  States. 

26.  Whenever  a  new  state  is  admitted  into  the  Union, 
its  i>e.ople  have  the  right  to  ordain  their  own  constitution, 
which,  however,  must  conform  to  the  federal  constitution. 

27.  At  the  close  of  the  late  Givil  War,  the  states  which 
had  been  in  rebellion  were  required  to  adopt  new  consti- 
tutions recognizing  the  supremacy  of  the  Union  and  the 
validity  of  the  new  amendments. 

Btoomifuctwvu 

At  the  end  of  the  dvil  war,  congress  claimed  and  enforced  the 
right  to  take  measures  for  the  restoration  of  those  states  which  had 
passed  secession  ordinances  to  their  normal  and  harmonious  rela- 
tions with  the  federal  goyemment  These  acts  were  called  the 
''reconstruction  acts.''  By  them,  among  other  things,  those  states 
were  required  to  adopt  constitutions  which  should  recognize  the 
supremacy  of  federal  law,  the  inyiolability  of  the  Union,  the  aboli- 
tion of  slavery,  and  such  other  proyisions  as  are  found  in  the  last 
three  amendments.  This  being  done  by  those  states,  their  senators 
and  representatives  were  again  admitted  to  their  places  in  the  na- 
tional legislature,  and  the  states  themselves  to  all  the  rights  and 
privileges  of  the  Union.  It  should  be  noticed  that  this  was  alto- 
gether a  different  matter  from  the  action  which  congress  may  take 
upon  the  admission  of  a  new  state  into  the  Union.  For  these 
states  were  never  out  of  the  Union.  And  neither  was  it  an  attempt 
on  the  part  of  congress  to  make  constitutions  for  those  states.  The 
constitutions  were  made  and  adopted  by  the  people  of  the  several 
states  affected.^® 

!•  Texas  V.  Whiter  7  Wall.  700;  In  re  Hughes,  Pbfl.  (N.  0.)  67. 
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AMENDMENT  OF  STATE  COirSTITUTIOir& 

28.  A  State  constitution  may  be  revised  or  amended  by 
the  people  of  the  state,  at  their  own  pleaBure,  subject  to 
the  following  limitations: 

(a)  The  amendment  or  revision  must  be  made  in  the 

mode  pointed  out  by  the  constitution,  if  any,  or 
directed  by  the  legislature. 

(b)  It  must  be  adopted  by  the  vote  of  the  qualified 

electors  of  the  state. 
(0)  It  must  not  be  in  any  particular  repugnant  to  or 
inconsistent  with  the  constitution  of  the  United 
States. 

29.  The  work  of  revision  of  a  state  constitution  is 
usually  done  by  a  constitutional  convention,  chosen  in 
some  lawful  manner,  which  refers  the  result  of  its  labors 
to  the  popular  vote. 

''All  power  is  inherent  in  the  people,  and  all  free  governments  are 
founded  on  that  authority,  and  instituted  for  their  peace,  safety, 
and  happiness.  For  the  advancement  of  these  ends,  they  have  at 
all  times  an  unalterable  and  indefeasible  right  to  alter,  reform,  or 
abolish  the  government,  in  such  manner  as  they  may  think  proper. 
These  principles  in  this  country  are  well-recognized  political  truths, 
Independent  of  any  written  constitution  or  laws."  ** 

Mode  of  Amendment. 

Aside  from  the  question  of  revolutionary  action,  a  state  con- 
stitution can  be  revised  or  amended  only  in  the  mode  provided  by 
the  instrument  itself,  or  as  directed  by  an  enactment  of  the  legis- 
lature. If  a  volunteer  convention  (that  is,  one  not  authorized  either 
by  the  constitution  or  an  act  of  the  legislature)  should  frame  a  revi- 
sion or  amendment  of  the  constitution,  its  work  would  have  no 
more  force  than  the  expression  of  so  much  private  opinion.  If  it 
were  submitted  to  a  vote  of  the  people,  the  election  had  upon  it 
would  be  illegal.     If  it  were  ratified  by  a  majority  of  the  people, 

ti  Ridley  v.  Sherbrook,  3  Gold.  (Tenn.)  600. 
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still  it  conld  gather  no  legality  from  their  sanction.  If  then  the 
attempt  were  made  to  set  ap  the  new  constitution  and  dethrone  the 
old,  it  conld  be  done  only  by  an  act  of  force.  And  such  an  attempt, 
if  snccessfnl,  would  be  revolution,  and  if  unsuccessful,  treason.^^ 
If  the  constitution  itself  makes  provision  for  the  method  of  its  amend- 
ment, that  is  the  only  legal  method  which  can  be  adopted.  If 
not,  the  legislature,  acting  in  accordance  with  the  wishes  of  its 
constituents,  may  direct  the  calling  of  a  convention  to  prepare  amend- 
ments to  be  submitted  to  the  vote  of  the  people.  And  it  has  been 
thought  that  this  could  be  done  by  the  legislature  even  when  such 
a  measure  was  in  advance  of,  or  supplementary  to,  the  mode  pointed 
out  in  the  constitution.^*  But  such  is  not  the  accepted  doctrine. 
If  the  constitution  merely  declares  that  the  legislature  may  prepare 
amendments  and  submit  them  to  the  people,  there  is  no  power  in  the 
legislature  to  provide  for  the  calling  of  a  convention  to  draft  a  new 
constitution  and  then  submit  it  to  the  popular  vote.^* 

Who  Authorized. 

When  it  is  said  that  "the  people^  have  the  right  to  alter  or  amend 
the  constitution,  it  must  not  be  understood  that  this  term  necessarily 
includes  all  the  inhabitants  of  the  state.  Since  the  question  of  the 
adoption  or  rejection  of  a  proposed  new  constitution  or  constitutional 
amendment  must  be  answered  by  a  vote,  the  determination  of  it 
rests  with  those  who,  by  the  existing  constitution,  are  accorded  the 
right  of  suffrage.  But  the  qualified  electors  must  be  understood  in 
this,  as  in  many  other  cases,  as  representing  those  who  have  not  the 
right  to  participate  in  the  ballot.     If  a  constitution  should  be  abro- 

i«  Wells  V.  Bain,  76  Pa.  St  89;  Koehler  v.  HHI,  60  Iowa,  648,  14  N.  W.  788. 
16  N.  W.  e09.  "It  has  been  contended  that  there  is  a  great  unwritten  common 
law  of  the  states,  which  existed  before  the  constitution  and  which  the  constitu- 
tion was  powerless  to  modify  or  aboUsh,  under  which  the  people  have  the 
right,  whenever  invited  by  the  general  assembly,  and,  as  some  maintain,  with- 
out any  invitation,  to  alter  and  amend  their  constitutions.  If  there  be  any 
such  law,  for  there  is  no  record  of  it,  or  of  any  legislation  or  custom  in  this 
state  recognizing  it,  then  it  is,  in  our  opinion,  rather  a  law,  if  law  it  can  be 
called,  of  revolutionary  than  of  constitutional  change."  In  re  OonstitutlonaJ 
Oonvention,  14  R.  I.  649. 

18  WeUs  V.  Bain,  75  Pa.  St  89. 

14  In  re  Ck>nstitutional  Convention,  14  R.  L  649. 
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gated,  and  a  new  one  adopted,  by  the  whole  mass  of  people  In  a 
state,  acting  through  representatives  not  chosen  by  the  '*people^  In 
the  political  sense  of  the  term,  but  by  the  general  body  of  the  popu- 
lace, the  movement  would  be  extra-legal. 

lAmiiB  of  Powet. 

What  is  the  limit  to  the  power  of  the  people  of  a  state  !n  revising 
and  amending  their  constitution?  Supposing  the  amendment  to 
be  proposed  and  adopted  in  a  lawful  manner,  there  are  no  limita- 
tions upon  the  scope  or  character  of  the  amendments  except  such 
as  are  to  be  found  in  the  constitution  of  the  United  States.  But 
these  are  important  The  people  of  a  state  could  not,  by  means 
of  such  amendment,  establish  any  form  of  government  that  waff 
not  in  accordance  with  the  theory  and  system  of  a  republic,  for 
the  continuance  of  republican  government  in  all  the  states  is  guar- 
antied by  the  federal  constitution.  They  could  not  deny  allegiance 
to  the  United  States,  nor  deny  that  the  federal  constitution  and  laws 
and  treaties  are  the  supreme  law  of  the  land.  Nor  could  they  ex- 
empt their  legislative,  executive,  and  judicial  officers  from  taking 
an  oath  or  affirmation  to  support  the  constitution  of  the  United 
States.  Neither  could  they  divide  the  state  into  two  or  more  states, 
thus  bringing  a  new  state  or  states  into  the  Union,  or  unite  with 
another  state,  to  form  one  new  state,  without  the  consent  of  con- 
gress. Nor  could  they  adopt  any  provision  which  would  impair 
the  obligation  of  contracts  or  pass  any  bill  of  attainder  or  ex  post 
facto  law,  or  grant  titles  of  nobility.  Nor  could  they  deny  full 
faith  and  credit  to  the  public  acts,  records,  and  judicial  proceedings 
of  the  other  states;  nor  so  regulate  the  rights  of  their  own  citizens 
as  to  deny  their  privileges  and  immunities  to  citizens  of  the  other 
states,  or  abridge  the  privileges  and  immunities  of  citizens  of  the 
United  States.  Neither  could  they,  by  enactments  in  the  form  of 
a  constitution  or  of  amendments  thereto,  deprive  any  person  of  lif  e» 
liberty,  or  property  without  due  process  of  law,  or  deny  to  any  per- 
son within  their  jurisdiction  the  equal  protection  of  the  laws.  Nor 
could  they  thus  establish  or  permit  slavery,  or  deny  or  abridge  the 
right  of  citizens  of  the  United  .States  to  vote,  on  account  of  race, 
color,  or  previous  condition  of  servitude.  Nor  oould  the  state  thus 
assume  any  of  the  powers  exclusively  vested  in  congress. 

But  80  far  as  regards  the  functions  and  powers  of  government; 
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and  their  dMributloB  and  itpanitieH,  II10  fiMtltatiaiui  of  the  ftote^ 
tke  refiilflilloir  oA  pessoaaV  mgU,  and  politioal  righti,  eren  titoM- 
heretofore  deemed  most  foo&nianlal  and  neceoaary  to  the  main- 
tenance of  freedom,  in  so  far  as  the  same  are  not  created  or  secured 
bj  the  federal  constitution^  the  power  of  the  people,  in  maJdng  or 
amending  thdr  constitntioQ^  is  plenary  and  si:^ieme.^'^ 

Qcvtnwr^  Approved  of  JMMndffwnJ^ 

The  amendment  Itself  need  not  be  submitted  to  the  governor 
for  his  approral  or  Teto.  Bnt  the  proposition,  or  resolution,  of  the 
legislature  to  refer  the  amendment  to  the  popular  Tote  may  take 
such  a  shape  as  to  fall  within  the  designation  of  ordinary  legislar 
tion,  and  so  require  the  assent  of  the  ezecutiye.  The  practice  in 
the  different  states,  in  this  particular,  is  not  nnifoimi.^* 

Powers  of  OonstihUionat  Qmvention. 

If  the  convention  is  called  for  the  purpose  of  amending  the  consti- 
tion  in  a  specified  part,  the  delegates  have  no  power  to  act  upon 
and  propose  amendments  in  other  parts  of  the  constitution.^^  The 
conyention  cannot  take  from  the  people  their  sovereign  right  to 
ratify  or  reject  the  constitution  or  ordinance  framed  by  it,  and  can- 
not infuse  life  and  vigor  into  its  work  before  ratification  by  the  peo- 
ple.^* But  the  people,  in  conferring  authority  upon  the  convention, 
may  intrust  it  with  power  not  merely  to  prepare  a  draft  of  a  new 
oonstitution,  but  to  ^enaot"  it,  and  when  such  authority  is  given, 
tk«  new  instrument  need  not  be  submitted  to  the  popular  ratifica- 
tion.^* A  constitutional  amendment  does  not  become  operative 
upon  the  casting  in  its  favor  of  the  necessary  majority  of  votes,  but 

IS  In  re  Gibson,  21  N.  7.  0. 

i«  8m  In  re  Senate  File  31,  25  Neb.  tSi,  41  N.  W.  881;  State  v.  SMsretary  of 
State,  48  La.  Ann.  590,  9  South.  776. 

IT  Opinion  of  the  Justices,  6  Oush.  (Mass.)  578.  And  when  a  convention  is 
Gsned  to  frame  a  constitution,  which  is  to  be  submitted  to  a  popular  vote 
for  adoption.  It  cannot  pass  ordinances,  and  give  them  vaUdlty,  without  sub- 
mitting them  to  the  people  for  ratification  as  a  part  of  the  constitution.  Qnln- 
lan  V.  RaUway  Ck>.  (Tex.  Sup.)  34  S.  W.  788. 

IS  V^oods*  Appeal,  75  Pa.  St  58;  State  v.  Mayor,  eta,  of  Oity  of  New  Or- 
leans, 28  La.  Ann.  863. 

If  Sproule  V.  Frederldcs,  08  Miss.  888, 11  South.  41X 
BUOON8TJJ.-4 
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only  after  the  dne  promtdgatlon  of  flie  remit.**  A  olanie  in  the 
bill  of  rights,  in  a  state  constitution,  maj  be  amended  in  the  same 
manner  as  any  other  part  of  the  constitntion.*^ 

Efed  ff  AmmdmaU, 

An  amendment  to  a  constitution  is  not  to  be  considered  as  if  it 
had  been  in  the  original  instrument,  but  rather  as  analogous  to 
a  codicil  or  a  second  deed,  altering  or  resoinding  the  first,  which  is 
referred  to  only  to  see  how  far  the  first  must  yield  to  give  full  effect 
to  the  last  The  legal  fiction  regarding  an  amendment  to  a  plead- 
ing as  if  inserted  in  the  first  instance,  does  not  apply.'^ 

t«  SswtU  T.  State,  15  Tex.  App.  06;  State  t.  Major  of  Morgan  Oity,  82  La. 
Ann.  tl;  Poople  t.  Norton,  60  Barb.  160. 
II  State  T.  Ooz,  S  Ark.  43a 
s*  UnlTeraHy  t.  Mclyer,  72  N.  a  76^  per  Pearson,  01 1. 
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OHAFTEBIV. 
OONBTRUOnON  AND  INTBUPRBTATION  OF  00N8TITUTI0N& 

80.  Office  and  Duty  of  tbe  Judiciary* 

81.  Adjudging  UncouBtitutlonallty. 

82.  The  Court 
88.  Full  Bench. 

84.  Nature  of  the  Lltigatioa. 

86.  Parties  Interested. 

86.  Necessity  of  Decision. 

87.  Construction. 

88.  BzecutlYe  Construction. 
80.  Presumption  of  Legality. 

40.  Reference  to  Journals  of  Leglslatiui^ 

41.  Motives  of  Leglslaturei. 

42.  Policy  of  Legislation. 
48.  Natural  Justice. 

44.         Partial  Unconstltutlonalltj. 
46.         Preamble. 

46.  Bffect  of  Decision. 

47.  Construction  of  Constitutions— MetbodL 
48-48.         Intent  to  be  Sought 

OFFICB  AND  DUTY  OF  THB  JUDICIABT. 

80.  The  Judicial  department  of  the  government  Is  the 
Unal  and  authoritative  interpreter  of  the  constitution. 

There  is  a  senae  in  which  erery  penon,  eTen  a  priyate  indirldual, 
must  Judge  of  the  meaning  and  effect  of  the  oonstitntion,  in  order 
to  gorem  his  own  actions  and  Us  dealings  with  other  men.  And 
the  execntiTe  and  legidatiTe  departments  of  goremment  are  dearly 
nadtf  the  necessity  of  making  similar  determinations,  at  least  in  ad- 
Tanoe  of  anthoritatiye  expositions  by  the  courts.  But  as  the  consti- 
tstion  ii  a  law,  and  questions  concerning  its  scope  and  interpreta- 
tion, and  of  the  conformity  of  public  and  priyate  acts  to  its  behests, 
aie  qnettions  of  law,  the  ultimate  determination  of  sach  questions 
most  belong  to  the  department  which  is  charged  with  the  function 
of  ascertaining  and  applying  the  law.  And  as  the  courts  haye  the 
power  to  enforce  their  judgments,  their  determination  of  such  qnes- 
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tlons  ii  final  And  as  their  deoision*  are  entitled  to  respeot  and 
obedience  as  precedentSi  their  expositiona  of  the  oonatitiition  are  an- 
thoritatlye. 

ADJITDGINQ  UNCONCKVlTUViOKAUTT. 

31.  It  is  the  right  and  duty  of  the  oourte  to  examine 
the  constitutional  validity  of  every  statute  brought  fidrly 
before  them  as  applicable  to  a  pending  controversy;  and 
if  they  find  such  statute  to  be  in  contraventioii  of  the  con- 
stitution, they  may  and  must  pronounce  it  a  nullity  and 
no  law.^ 

It  is  the  bnrineBs  of  the  Judicial  department  of  goyemment  to 
Interpret  and  apply  the  law  to  caaes  brought  before  theoL  In  so 
doing,  they  must  determine  what  is  the  law  applicable  to  a  particular 
case.  A  statute  which,  if  yalid,  will  govern  the  case,  is  presumptiyely 
the  law  for  its  decision.  But  a  statute  is  the  expressed  will  of  the 
legislature,  while  the  constitution  is  the  eicpressed  will  of  the  people. 
The  latter  is  paramount  If  the  statute  oonitictB  with  it,  it  is  in- 
yalid;  it  is  no  law.  Now  when  this  question  of  unconstitutional 
legislative  action  is  raised,  in  such  a  manner  as  to  become  necessary 
to  the  determination  of  the  pending  cause,  the  court  must  decide  it; 
and  if  it  shall  find  that  the  statute  is  in  violation  of  the  constitution, 
and  therefore  no  law,  it  must  so  declare,  and  decide  the  case  accord- 
ingly. This  is  the  whole  rationale  of  the  power  of  the  courts  to  ad- 
judge atatatas  invalid.  It  is  not  9k  veto  power.  It  is  not  a  super^ 
visory  power  over  legislation.  It  is  simply  the  power  to  ascertain 
and  decide  what  is  the  law  for  the  determination  of  the  cause  which 
happens  to  be  before  the  court* 

An  American  ifiditvUon. 

This  power  of  the  judiciary  to  Judge  of  the  constitutional  validity 
of  aots  of  legislation  is  an  invention  of  the  American  people  and 
an  institnticm  peculiar  to  our  country.  It  is  not  one  of  the  political 
ideas  borrowed  from  the  British  constitution.  Ko  such  power  be- 
longs to  the  BngUsh  judges.  It  is  true  there  are  some  cases  in  their 
reports,  prior  to  the  revolution,  in  whidi  the  judges  would  appear 


t  Tanhorne's  Lessee  v.  Donance,  2  DaU.  304. 
sOrlffln'sBx'r  V.  Oonnlnsham,  20  Qrat  (Ya.)  8L 
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te  hKf%  aMerted  a  lAgbt  to  decide  upon  fko  talidlty  of  aiots  of  parHa- 
ment  and  to  adjudge  them  Toid  if  thejr  irlolated  the  great  principles 
of  liberty  or  of  tiattirel  jHSttoe.  Thtui  f&  BonhamHi  Oase,*  Lord  Coke 
Is  reported  to  hare  said:  "^  appeareth  in  oar  'bodkn  that  in  many 
oases  the  comimm  law  will  control  acts  of  parliament  and  adjudge 
&em  to  be  ntterly  Toid;  for  where  an  act  of  parliament  Is  against 
common  right  and  reason  or  repugnant  or  impossible  to  be  per- 
formed, the  common  law  will  control  it  and  adjudge  it  to  be  void.^ 
But  a  eareful  examination  of  the  authorities  will  show  that  these 
statements  mean  no  more  than  tliat  the  judges  would  not  so  construe 
an  act  of  parliament  as  to  giye  it  an  unjust,  unreasonable,  or  oppres- 
sire  operation,  if  they  could  aTOid  it,  and  that,  to  escape  such  con- 
sequences, they  would  resort  even  to  a  forced  and  unnatural  con- 
stmctioa,  assuming  that  parliament  could  not  have  intended  such 
a  result  But  it  was  clearly  settled  in  England,  at  the  time  of  the 
American  reyoiution,  that  if  it  was  the  positiye  wUl  of  parliament 
to  enact  an  unjust  <Nr  unreasonable  law,  and  if  that  will  was  too 
clearly  expressed  to  admit  of  its  being  construed  away,  then  the 
judges  were  bound  to  obey  it,  and  there  was  no  power  which  could 
control  it,  unless  it  were  by  a  reyoiution.*  Neither  is  there  at  the 
present  day  any  court  on  the  continent  of  Europe  which  possesses  the 
power  and  authority  to  pronounce  against  the  yalidity  of  an  act  of 
the  national  legislature  on  account  of  its  conflict  with  the  written 
oomstttution  of  the  state.*    So  ti&at  the  position  <rf  the  American 

•  8  Ooke,  USs.  And  see,  aln^  Day  y.  8ayadg%  Hdk  87;  City  of  Lonten 
▼.  Wood,  12  Mod.  687. 

« 1  BL  Gomm.  01;  1  KesA,  Oomm.  447.  Wlntlff^^  t.  Lecbm€C«,  Tbxjv,  Ou. 
Oonst  Law,  84,  was  a  case  (In  1727)  In  which  the  prlTy  csiiacU  adjudged  an 
ast  of  the  colony  of  Oonnectlcut  to  he  noU  and  ydd,  beeauM  in  eonfllet  with 
the  royml  duurter  of  the  colony,  In  that  it  was  oentrary  to  the  laws  of  Bngliuid. 
But  this  can  hardly  bs  oonsidered  as  a  prscedsnt  tar  Hm  Annrioan  doctrine, 
oa  acoeimt  of  the  limitid  natnro  oC  the  leclsla^ye  anthorltsr  of  the  colony  and 
Mi  devendent  pesltleB. 

•  Fwf  nr  Thaysr^  la  his  Taluable  coUeetloB  of  eases  on  conetltatlenal  law 
(yp.  148-141^  svotiaa  fren  Oese  on  Judicial  Power,  mentioofl  a  case  of  Qar- 
hade  y.  State  of  Bremen,  In  tiie  Hans^atte  oonrt  of  upper  appeal.  In  1878,  hi 
which  Jodsaent  was  glyen  against  the  yaUdlty  of  a  law  of  Bremen,  heeause 
It  was  in  cevtraTsntlon  ef  the  constitution  of  that  etata  It  Is  stated  that 
the  court  was  much  influenced  in  this  case  by  the  writings  of  the  juilst  Von 
Mehl..  who^  In  turn,  based  ynany  of  his  yiews  on  the  works  of  Story,  Kent, 
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oourtBy  in  this  regard,  is  Tirtomlly  unique.  It  is  not  to  be  oapposed, 
koweyer,  that  this  power  of  our  courts  was  oreated  b j  the  oonstita- 
tion  of  the  United  States.  It  may  be  justified  by  that  instrument. 
But  there  are  several  well-authenticated  instances  in  which  the 
courts  of  the  states  declared  against  the  validity  of  acts  of  their  legia- 
latures,  on  account  of  repugnance  to  their  constitutions,  before  the 
federal  constitution  was  adopted.  Therefore  if  we  regard  the  power 
as  expressly  given  by  the  federal  constitution  to  the  federal  courta, 
it  was  not  an  invention  of  the  framers  of  that  constitution,  but  was 
in  line  with  precedents  already  furnished  by  the  states.  And  if  we 
are  to  consider  that  the  federal  courts  claimed  the  power  as  an 
implication  from  their  constitution  and  office,  they  had  authority  for 
the  oUdm  in  the  previous  action  of  the  state  courts.*    The  first  case 

and  the  Federalist  But  this  decision  was  expressly  overruled.  In  1883,  by 
ths  imperial  tribunal  (or  supreme  court)  of  the  German  Bmplre,  in  the  case 
of  K.  V.  Dyke  Board  of  Nlederrleland,  In  which  the  power  of  the  Judiciary  to 
pass  upon  the  constitutional  validity  of  statutes  was  catesorlcaUy  denied. 
See^  also,  Kriet«r  v.  State  of  Bremen,  In  Thayer,  ubi  supra.  It  appears  that 
the  federal  court  of  Switzerland  may  In  some  cases  pronounce  against  the 
validity  of  a  cantonal  law.  Bryce,  Am.  Com.  vol.  1,  p.  430,  note.  And  the  su- 
preme court  of  Hawaii  may  adjudge  statutes  unconstltutlonaL  King  t.  Toung 
Tang,  7  HawaU,  49.  These  are  the  only  known  exceptions  to  the  general 
rule,  and  la  both  these  cases  the  idea  was  evidently  borrowed  from  the 
American  system. 

•  Among  these  early  cases,  particular  attention  should  be  directed  to  the 
foUowing:  Bayard  v.  Singleton,  1  Mart  (N.  O.)  42;  Butgers  v.  Waddington, 
Thayer,  Gas.  Const  Law,  63;  Com.  y.  Oaton,  4  CaU,  B;  Bowman  v.  Middle- 
ton,  1  Bay,  262;  Byrne  v.  Stewart,  8  Desaus.  Bq.  466;  Com.  v.  Smith,  4  Bin. 
117;  Trevott  v.  Weeden,  Thayer,  Gas.  Const  Law,  73.  In  the  last-named 
case,  in  17SS,  the  superior  court  of  Judicature  of  Rhode  Island  decided 
against  the  constitutionality  of  an  act  of  assembly  which  authorized  sum- 
mary convlctlens  in  certain  cases  without  a  trial  by  Jury.  The  indignation  of 
the  legislature  was  aroused,  and  they  summoned  the  Judges  to  appear  before 
them,  'to  render  their  reasons  for  adjudging  an  act  of  the  general  assembly 
umoonstitutional  and  so  void.*'  The  Judges  accordingly  appeared,  and  defended 
themselTOs  with  dignity,  but  with  much  vigor  and  learning.  It  was  then 
voted  by  the  legislature  that  they  were  not  satisfied  with  the  reasons  given 
hj  the  Judges,  and  a  motion  was  made  to  dismiss  the  Judges  from  their  office. 
But  It  was  shown  that  this  could  not  be  done  except  by  impeachment  "or 
other  regular  process;*'  and  it  was  finally  resolved  that  the  Judges  be  dis- 
charged from  any  further  attendance  upon  the  assembly,  on  the  ground 
that  they  were  not  charged  with  any  "criminality"  in  rendering  the  Judg- 
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in  which  the  Rpreme  conrt  of  the  United  States  adjudged  an  aet  ef 
oongraM  to  be  uncoiuititatioBal  and  void  was  Marbuiy  t.  Madison,^ 
in  which  the  decision  was  against  that  portion  of  the  Judiciary  act 
which  gave  to  the  supreme  court  authority  to  issue  writs  of  man 
damns  to  public  officers.  This  power  has  not  always  been  claimed 
by  the  courts.  There  are  some  instances  in  which  they  haye  dis- 
tinctly repudiated  it*  But  it  is  now  fully  and  irreyocably  settled^ 
not  only  that  the  power  belongs  to  the  judicial  tribunalSi  but  that 
they  are  bound  to  exercise  it  in  all  proper  cases. 

aaJiB— THE  COITBT. 

32.  All  oonrts  have  the  right  to  judige  of  the  oonstltu- 
tionality  of  a  statute.  Bat  there  are  oertain  cases  in  which 
the  dedsion  of  one  court,  on  such  a  question,  is  binding 
on  other  courts. 

Considerations  relating  to  the  relative  rank  of  different  courts, 
and  the  effect  of  precedents,  have  given  rise  to  the  following  rules: 

1.  Inferior  courts,  whether  of  the  state  or  federal  system,  should 
not  undertake  to  adjudge  against  the  validity  of  a  statute,  except 

mant  Hiey  had  glveiL  No  Impeachment  proceedlnss  were  had,  but  we  are 
told  that  in  the  succeeding  year  the  legislature  elected  a  new  bench  of 
judges,  who  were  more  compliant  to  their  wlU. 

T 1  Oranch,  137.  Marshall,  O.  J.,  in  delivering  the  opinion,  vindicated  the 
right  and  duty  of  the  judiciary  with  great  clearness  and  ability.  Cooper 
V.  Telfair,  4  DalL  14,  was  an  earlier  case,  but  there,  whUe  the  court  inclined 
to  the  opinion  that  an  act  in  plain  riolation  of  the  eonstitution  might  be  ad- 
judged  invalid,  they  refused  to  so  rule  in  regard  to  a  bill  of  attainder  passed 
by  the  legislature  of  Georgia  in  1782,  on  the  ground  that  there  was  at  that 
time  no  specific  provision  of  the  constitution  which  forbade  such  acts,  and 
that  they  must  be  considered  as  within  the  general  scope  of  legislative  power 
unless  prohibited. 

*Thus,  in  Eakin  v.  Raub,  12  Berg.  A  R.  880,  Judge  Gibson,  of  Pennsylva- 
nia, expressed  the  opinion  that  the  jiididary  had  no  right  or  power  to  pro- 
nounce an  act  of  the  legislature  void  for  conflict  with  the  oonritltution  of 
the  states  although  they  were  not  bound  to  give  effect  to  sets  which  were  is 
violation  of  the  constitution  of  the  United  States.  But  tw  'nty  years  later,  in 
Norrls  v.  Glymer,  2  Pa.  9t  281,  this  judge  admitted  that  he  had  changed  his 
splnion  CB  this  point,  partly  '*from  experience  of  the  necessity  of  the  case." 
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4n  caMB  wheie  Ub  unooiurtltatioiiaiity  is  plain  and  unmistakable.^ 
Thiarule  ia  baaed,  jiot  mlj  upon  tbe  reapect  whiob  ia  dae  to  the  l^pa- 
latlye  body,  but  alao  apon  the  xsonaideration  that  the  jodgmenta  of 
these  jcourts  are  subject  to  leyiew  in  the  hii^ier  tribunals,  where  any 
erroneous  determinations  may  be  corrected.  Yet  it  is  the  right,  and 
may  become  the  duty,  of  an  inferior  court,  in  proper  cases,  to  pass 
upon  the  yalidaty  of  acts  of  legislation.  Thus,  a  county  court  of  a 
state  may  adjudge  an  act  of  the  state  leigislature  to  be  void  for 
repugnance  to  the  federal  constitiition;  for  the  judge  of  that  court 
is  bound  by  his  oath  to  support  that  constitution  as  the  supreme  law 
of  the  land.^« 

2.  If  the  court  of  last  resort  in  a  state  has  pronounced  in  fayor  of 
<Hr  against  Hat  constitutionality  of  a  state  siaitute,  its  decision  is 
binding  on  all  the  inferior  courts  of  the  state,  and  the  question  Is 
no  longer  an  open  one  for  such  eourts.^^ 

8.  If  the  question  of  the  yalidity  of  a  statute  of  one  state  comes 
legitimately  before  the  courts  of  another  state,  such  courts  are  at  lib- 
erty to  determine  the  question  for  themselves.  But  in  so  doing,  they 
will  pay  great  respect  to  the  opinions  of  the  courts  of  the  state  which 
enacted  the  statute,  if  the  question  concerns  its  conformity  to  the 
constitution  of  that  «tate.  If  the  question  arises  from  an  alleged 
repugnance  to  the  federal  constitution  or  an  act  of  congress,  the 
court  trying  tiie  case  win  be  bound  by  a  decisi(m  of  the  United  States 
supreme  court,  if  any  there  be,  on  the  same  question,  otherwise  it 
will  be  at  liberty  to  exercise  its  own  judgment.^* 

4.  The  judgment  of  the  highest  court  of  a  stat^  that  a  statute 
has  been  enacted  in  accordance  with  the  requirements  of  the  state 
constitution,  is  condusiTe  upon  all  the  courts  of  the  Umted  States 
and  will  not  be  reviewed  by  them.  But  if  the  ground  of  inyalidity 
urged  against  the  statute  is  that  it  contrayenes  the  federal  constitu- 
tion or  an  act  of  congress,  the  federal  courts  will  not  be  bound  by 
the  decisions  of  the  state  courts.** 

•  Sarony  y.  Lithographic  Oo^  17  Fed.  681;  Whits  y.  Ksadrlck,  1  Brsy.  (8. 

c.)4oa. 

10  Lent  T.  TlUflOii,  140  u.  8.  816»  11  Sup.  Ot  82B. 

ii  Palmer  y.  Lawrence,  6  N.  Y.  389;  Wheeler  y.  Bice,  4  Brewst  (Pa.)  129. 

is  Stoddart  t.  Smith,  5  Bin.  (Pa.)  355. 

is  Atlantic  *  G.  B.  Co.  y.  Georgia,  98  U.  &  S5G. 
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B.  The  validity  of  an  act  of  congrecia  may  be  passed  upon  by  the 
state  courts^  vntU  it  has  been  settled  by  the  snpreme  oonrt  of  the 
United  States;  after  that,  the  question  is  no  longer  open. 

(L  A  decisdon  of  the  snpreme  federal  court,  for  or  against  the 
validity  of  an  act  of  congress,  or  for  or  against  the  validity  of 
A  state  law  in  respect  to  its  conformity  to  the  federal  constitution 
or  federal  laws,  is  binding  and  conclusive,  until  overraledi  on  all 
eonrts  of  every  grade,  both  state  and  national. 

SAllB— FUIili  BENCH. 

88.  It  is  a  rale  adopted  by  many  appellate  courts,  thouKh 
not  all,  that  they  will  not  decide  the  question  of  the  con- 
stitatlonality  of  a  statute  until  a  hearing  has  been  had 
before  the  ftadl  bench  of  Judges,  In  order  that  all  the  mem- 
bers of  the  court  may  participate  in  the  decision. 

The  reasons  for  this  rule  are  two:  In  the  first  place  it  is  possible 
that  a  Judgment  pronounced  l^  less  than  a  majori^  of  the  whole 
court  might  be  overruled  by  the  full  court  when  the  question  again 
arises;  and  all  courts  are  diiq)osed  to  avoid  events  which  so  seri- 
ously unsettle  the  law.  Secondly,  the  courts  are  inclined  to  defer 
the  decision  of  such  questions  until  a  full  bench  can  be  had  on  ac- 
count of  the  great  importance  of  the  question  involved  and  on 
account  of  a  delicacy  in  the  matter  of  setting  aside  a  legislative  act 
unless  their  full  number  has  considered  it  But  this  rule  is  not 
Imposed  upon  the  courts  by  any  constitutional  provision  or  statute. 
And  it  is  sometimes  impossible  to  apply  it.  For  instance,  the  deci- 
sion in  the  very  important  case  known  as  the  ^'Chicago  Lake  Front 
Case^  ^^  was  rendered  by  four  judges  out  of  the  nine  who  compose 
the  supreme  court.  But  that  was  because  two  of  the  judges,  on 
account  of  interest,  took  no  part  in  the  decision  of  the  case,  and  three 
dissented. 

i«imn(4s  Gtnt  R.  Cow  v.  lUinols,  146  U.  S.  887»  18  Sup.  Ct  110. 
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SAME— KATXJBE  OF  THE  UTIGATIOir. 

34.  To  induoe  fhe  courts  to  pass  upon  the  constitution- 
ality of  a  statute,  the  question  must  arise  in  the  course  of 
an  actual  and  bona  fide  litigation. 

The  judicial  tribunals  will  decline  to  exercise  this  high  office  un- 
less it  becomes  necessary  in  order  to  determine  the  rights  of  parties 
in  a  real  and  antagonistic  controversy.  ^1t  never  was  thought  that, 
by  means  of  a  friendly  suit,  a  party  beaten  in  the  legislature  could 
transfer  to  the  courts  an  inquiry  as  to  the  constitutionality  ci  the 
legislative  act"  *• 

SAME— FABTIE8  INTEBESTEB. 

36.  A  statute  will  not  be  declared  unconstitutional  on 
fhe  application  of  a  mere  volunteer  or  person  whose  rights 
it  does  not  specially  affect. 

^It  is  a  rule,  and  a  very  wholesome  rule,  that  no  one  can  take  ad- 
vantage of  the  unconstitutionality  of  an  act  who  hafi  no  interest  in 
and  is  not  affected  by  it."  ^*  For  instance,  the  objection  that  a 
state  statute  impairs  the  obligation  of  contracts  cannot  be  urged 
against  it  in  a  proceeding  to  which  the  only  parties  who  have  any 
contract  rights  to  be  affected  by  it,  if  any  such  exist,  have  not  been 
made  parties.  It  is  only  when  some  person  attempts  to  resist  the 
operation  of  an  act  claimed  by  him  to  impair  the  obligation  of  a 
contract,  and  calls  in  the  aid  of  the  judicial  power  to  pronounce  it 
void  as  to  him,  his  property,  or  his  rights,  that  the  objection  of  un- 
constitutionality can  be  presented  and  sustained.^^  So,  again,  white 
persons  will  not  be  heard  to  object  that  an  act  under  which  a  tax 
has  been  levied  is  unconstitutional  because  the  property  of  colored 
persons  is  made  subject  to  the  tax,  while  they  are  neither  allowed 

!•  Chicago  ft  O.  T.  By.  Go.  v.  Wellman,  148  V.  S.  888, 12  Sup.  Ot  400. 

Instate  V.  Snow,  3  R.  I.  64;  Wellington,  Petitioner,  16  Pick,  (liass.)  9S( 
State  V.  Becker,  8  S.  D.  29,  51  N.  W.  lOia 

IT  People  V.  Brooklyn,  F.  &  0.  L  By.  Cto.»  88  N.  T.  76t  Moore  v.  Oity  of  New 
Orleans,  82  La.  Ann.  726^ 
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to  vote  on  the  question  of  taxation  nor  to  participate  In  the  benefits 
for  which  the  tax  is  levied.^*  Persons  may  also  become  estopped 
from  denying  the  constitutionality  of  a  statute,  by  participating  in 
the  procurement  of  its  passage,  by  acquiescing  in  it  after  its  pas- 
sage, or  by  accepting  benefits  under  it,  although  it  may  be  invalid 
as  to  aJl  other  persons.^*  And  an  individual  has  no  right  to  com- 
plain that  a  law  is  unconstitutional  after  he  has  endeavored  to  take 
the  benefit  of  it  to  the  injury  of  others.**  But  taxpayers,  eitizens 
of  the  state,  may  mn.inta1n  a  bill  quia  timet  to  restrain  the  executive 
oiBcen  of  the  state  from  funding  the  public  debt  under  an  act  which 
is  unconstitutional  and  void.'^ 


SAME— NEOESSITY  OF  BEOISION. 

86.  The  question  of  constitationality  will  not  be  decided 
unless  it  is  imperatlTely  necessary  to  the  right  disposition 
of  the  case. 

Courts  are  not  eager  to  annul  acts  of  the  legislature.  A  becom- 
ing respect  for  a  co-ordinate  branch  of  the  government  will  make 
them  loath  to  adjudicate  the  grave  question  of  the  constitutional 
validity  of  a  statute,  and  they  will  not  do  so  when  the  matters  or 
questions  presented  by  the  record  do  not  require  it.'*  The  decision 
of  a  case  will  be  rested  on  grounds  which  do  not  involve  a  determina- 
tion as  to  the  validity  of  the  statute,  if  there  be  any  such  in  the 
case.  It  is  only  when  the  question  of  the  power  of  the  legislature 
under  the  limitations  of  the  constitution  is  the  very  gist  and  mar- 
row of  the  case  that  the  courts  will  give  their  judgment  on  this 
point  And  if  a  judgment  on  the  question  of  constitutionality  was 
not  necessary  to  the  determination  of  the  particular  case,  it  wUl 
usually  be  regarded  as  obiter  dictum  and  not  as  concluding  the  ques- 
tion. As  a  coroUaiy  to  the  foregoing  rule,  it  may  be  stated  that  the 
courts  will  ordinarily  refuse  to  decide  upon  the  constitutionalitj  of 

f  Norman  v.  Boaz,  86  Ky.  007,  4  S.  W.  810. 

!•  Ferguson  v.  Landram,  0  Bush  (Ky.)  28a 

>•  Hansford  v.  Barbour,  8  A.  K.  Marsh.  (Kj.)  Olfi. 

tx  Lynn  v.  PoUc,  8  Lea  (Tenn.)  121. 

tt  Welmer  v.  Bunbury,  80  Mich.  201;  Hopson  v.  Mnrphy,  1  Tex.  814. 
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a  statute  except  wben  the  deoiami  1b  neeewary  to  the  Anal  dispo- 
sition of  the  oase.  UShat  is,  ihej  will  not  allow  the  question  to  be 
raised,  oc  will  not  determine  it,  apon  preliminary^  provisional,  or 
collateral  proceedings,  sach  as  motions  for  a  preHminaiy  Injunction, 
motions  to  rtrike  out  pleadings,  hearings  concerning  oosts^  or  the 
like." 

SAME— OOKOTBUOTIOW. 

37.  XTnconBtltutionalily  will  be  avoided,  If  possible,  by 
putting  Buoh  a  eonstruotion  on  the  statute  a«  will  make  it 
conform  to  the  oonstitution. 

The  courts  will  not  so  construe  the  law  as  to  make  it  eonfliot  with 
the  constitution,  but  wiU  rather  put  sudi  an  Interpretation  upon  it 
as  will  avoid  conflict  with  the  constitution  and  give  it  the  force  of 
law,  if  this  can  be  done  without  eztrayaganoe.  They  may  disregard 
the  natural  and  usual  import  of  the  words  used,  if  it  Is  possible  to 
adopt  another  construction,  sustaining  the  statute,  which  shall  not 
be  strained  or  fantastic.  In  so  doing,  they  construe  the  act  in  ac- 
cordance with  the  presumed  intention  of  the  legislature.  For  the 
law-making  body  is  always  presumed  to  hare  acted  within  the  scope 
of  its  powers.** 

SAME— EXEOimVE  OONSTBXJOTION. 

38.  Courts  will  be  influenced,  but  not  bound,,  by  a  long 
and  uniform  construction  of  a  statute,  with  respect  to  its 
constitutionality,  by  the  other  branches  of  the  erovomment. 

While  the  courts  are  to  determine  for  themselves  all  questions  of 
constitutionality  ip^ch  come  properly  before  them,  yet  it  is  proper 
and  usual  for  them  to  show  much  respect  to  the  decisions  of  the 
executive  and  legislative  departments,  made  for  their  own  guidance, 
upon  the  same  questions,  especially  when  such  decisions  have  been 
acquiesced  in  and  acted  upon  for  a  long  period  of  time.^* 

ss  Deerlug  v.  Railroad  Ga,  81  Ms.  172;  LotUmp  v.  Stedman*  48  Ooim.  ML 
14  Inkster  v.  Carrer,  16  Mich.  484;  Newland  v.  Marsh,  19  IlL  876;  Roosevelt 

V.  Godard»  52  Barb.  588;   Parsons  v.  Bedford,  8  Pet  4M;   Grsnada  Go.  v. 

Brogden,  112  U.  S.  261,  5  Sup.  Gt  128. 
!•  stoait  V.  Latard,  1  Gianch,  290. 
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•VBSBSCKKFKlOlSr  OF  LBOALITT. 

39.  Ihrwy  presumptioiL  is  in  fietvor  of  fhe  oonstdtiLtton-- 
tkiikx  oi  ma  aob  of  the  legislataare. 

Legislators,  as  well  as  judges,  are  bound  to  obey  and  support  the 
ecmstitution,  and  it  is  to  be  understood  that  they  hare  weighed  the 
Gonstitational  Talidity  of  every  act  they  pass.  Hence  the  preaump- 
tion  is  always  in  faror  of  the  constitutionality  of  a  statute;  eveiy 
reasonable  doubt  must  be  resolved  in  favor  of  the  statute,  not  against 
it;  and  the  courts  will  not  adjudge  it  invalid  unless  its  violation 
of  the  constitation  is^  ia  their  judgm^ity  dear^  comidetei  and  unmis^ 
takable.** 

SAME— BEFEBEN CE  TO  JOXJBNALS  OF  LEQISLATUBE. 

40.  The  Journals  of  the  legislature  may  be  resorted  to- 
for  the  purpose  of  determining  whether  the  act  was  passed 
in  due  form;  but  no  evidence  will  be  received  to  contra-^ 
diet  the  journals. 

A  statute  may  be  unconstitutional  for  lack  of  compliance  with 
the  forms  prescribed  by  the  constitution  in  the  process  of  its  en* 
actment  If  it  is  shown  to  the  court  that  the  legislature  has  neglect- 
ed or  violated  its  duty  in  any  of  these  particulars,  the  act  must  be 
pronounced  invalid.  And  for  this  purpose,  the  court  may  go  behind 
the  enrolled  or  printed  bill  and  examine  the  Journals  of  the  two 
houses.  But  the  act  will  not  be  adjudged  void  unless  the  Journals 
affirmatively  show  a  lack  of  compliance  with  such  forms,*^ 

16  Tonnai^e  Tax  Gases,  62  Pa.  St.  286;  Kerrigan  v.  F<Mrce,  68  N.  T.  881; 
Hartf<»d  Brfdfs  Co.  v.  Union  Ferry  Co.,  29  Conn.  210;  Flint  Blver  Steamboat 
Ga  V.  Foster,  6  Oa.  194;  Mayor,  etc.,  of  Baltimore  v.  State,  15  Md«  876;  Stew- 
art V.  Superylsors  of  Polk  Co.,  80  Iowa,  9. 

*7  Prescott  V.  Illinois  Canal,  19  IlL  824;  OtHnmon  Council  of  Detroit  v.  Board 
of  AsiSMois,  91  Mlcb.  78^  SI  N.  W.  787.  Oompare  Kllgore  v.  Kagee,  86  Pa. 
8t4bl    And  see infra,p.  296. 
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SAME— MOTIVES  OF  LBGISLATUBB. 

41.  The  motiveB  of  fhe  legislatiire,  in  passing  a  particu- 
lar measure,  cannot  be  inquired  into,  nor  can  it  be  shown 
that  it  was  procured  by  fraud  or  bribery. 

The  oonstitutionalily  of  a  statute  is  a  bare  question  of  legislatiye 
power,  and  any  inquiry  as  to  the  inotives  operating  on  the  minds  of 
the  legislators,  in  voting  for  the  measure,  is  entirely  incompetent. 
The  validity  of  a  statute  does  not  in  the  least  depend  on  the  con- 
siderations which  induced  the  legislature  to  enact  it.  Evidence 
to  establish  fraud,  bribery,  or  corruption  against  the  members  of  the 
legislature,  as  a  ground  for  setting  aside  the  statute,  is  not  admis- 
sible. The  courts  are  not  made  guardians  of  the  morals  of  the  legis- 
lators, nor  are  they  at  liberty  to  impute  to  them  any  Improper  mo- 
tives.'* Nor  can  it  be  shown  that  deception  or  suppression  of  the 
truth  was  practiced  upon  the  legislature  to  induce  the  passage  of 
the  act  Thus,  an  inquiry  as  to  whether  a  land  grant  was  obtained 
by  a  railroad  company  by  false  representations  to  the  legislature 
would  indirectly  interfere  with  the  power  of  the  legislature  to  enact 
such  laws  as  it  may  deem  best  for  the  general  good.  The  courts 
will  therefore  presume  (whatever  may  be  averred  to  the  contrary) 
that  no  general  statute  is  ever  passed  either  for  want  of  information 
upon  the  part  of  the  legislature  or  because  it  was  misled  by  the  false 
representations  of  interested  parties.'* 

SAME— POLICY  OF  LEGISLATION. 

42.  A  statute  cannot  be  declared  void  on  considerations 
fpoing  merely  to  its  policy  or  propriety. 

The  courts  have  nothing  whatever  to  do  with  the  polii^,  expedi- 
ency, wisdom,  or  propriety  of  acts  of  the  legislature.     Such  matters 

ss_Fletcher  v.  Peck,  6  Cranch,  87;  Bx  parte  Newman,  9  OaL  602;  State  v. 
Fagan,  22  La.  Ami.  545;  Williams  v.  Nashvme,  89  Temi.  487,  15  S.  W.  364; 
Parker  v.  State,  132  Ind.  419,  31  N.  B.  1114;  Lynn  v.  Polk,  8  Lea  (Tenn.)  121; 
JeweU  V.  Weed,  18  Minn.  272  (Gil.  247). 

*»  Farmers'  Loan  &  Trust  Co.  v.  Chicago,  P.  ft  8.  By.  Oo.,  39  Fed.  148.  And 
tee  Stevenson  v.  Colgan,  91  CaL  651,  27  Pac.  1068. 
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are  qnestions  for  legislative  determination,  bat  do  not  belong  to  the 
jadiciaiy.  Oonsequently,  if  a  given  statute  does  not  violate  any  pro- 
vision of  the  constitution,  and  is  within  the  general  scope  of  legis- 
lative power,  the  courts  cannot  adjudge  it  void  merely  because  it 
appears  to  them  to  be  impolitic,  unjust,  improper,  absurd,  or  un- 
reasonable. To  do  so  would  not  be  an  exercise  of  the  judicial  func- 
tions, but  an  usurpation  of  legislative  powers.*^ 

SAME— NATUBAL  JUSTIOB. 

43.  A  statute  cannot  be  declared  Invalid  becatise  it  is 
opposed  to  fhe  prlndples  of  natural  Justice  or  the  supposed 
spirit  of  the  constitution. 

It  has  sometimes  been  held  that  if  a  statute,  in  the  judgment  of 
the  court,  was  contrary  to  the  principles  of  natural  justice,  or  the  gen- 
eral spirit  of  the  constitution,  or  the  maxims  of  republican  govern- 
ment, or  the  principles  of  right  and  liberty  supposed  to  lie  at  the 
base  of  all  institutions  in  a  free  country,  it  was  the  duty  of  the  court 
to  pronounce  it  invalid.*^  But  the  prevailing  opinion  at  the  present 
day  is  that  there  is  no  such  power  in  the  courts.  The  legislature  of 
a  state  possesses  the  power  to  pass  any  and  every  law,  on  any  and 
every  subject,  which  does  not  amount  to  an  encroachment  upon  the 
province  of  either  of  the  other  departments  and  is  not  in  conflict 
^t  J)  with  the  expressXterms  of  either  the  federal  or  state  constitution. 
Oonsequentiy,  one  who  objects  to  the  validity  of  an  act  of  the  legis- 
lature must  be  able  to  point  out  the  specific  prohibition,  requirement, 
or  guaranty  which  it  violates.  If  this  cannot  be  done^  the  act  is 
valid.    Natural  justice,  the  principles  of  republican  government,  and 

>•  Angle  V.  RaUway  Go.,  161  U.  S.  1,  14  Sup.  Ot  240;  Merchants'  Unioo 
Barb  Wire  Oo.  v.  Brown,  64  Iowa,  275,  20  N.  W.  484;  People  v.  Oommon  Coun- 
ell  of  Rochestsr,  00  N.  T.  626;  Sears  v.  OottreU,  6  Mich.  261;  People  v.  Draper, 
15N.T.  682. 

81  QitizengSav.  &  Loan  Ass*n  v.  Topeka,  20  WaU.  666.  And  see  Ham  t. 
McOUwsTrSaylB.  C.)  d3,  96;  People  vT  Board  of  Balem,  20  Mich.  462.  In 
Welch  y.  Wadsworth,  30  Conn.  149,  it  was  said:  "The  power  of  the  legislature 
Is  not  onUmlted.  They  cannot  entirely  disregard  the  fundamental  principles 
•f  the  social  compact  Those  principles  underlie  all  Isglslatlon,  hrespectlve 
of  constitational  restraints,  and  if  the  act  in  question  is  a  clear  violation  of 
fhem*  It  is  our  duty  to  hold  it  abortive  and  void." 
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the  eqnal  rights  of  men^  axe  supposed  to  be  adeqnatdy  gusrantied,. 
in  this  country^  by  the  express  provisions  of  the  constitutions.  If 
they  axe  not»  the  conatitations  are  at  fault  But  that  is  no  limita- 
tion upon  the  legislatLve  power.  And  tlie  spirit  of  tiie  oonstitatlon. 
cannot  be  appealed  to  except  as  it  is  manifested  in  the  letter.*' 

^^e  are  urged/'  said  a  learned  judge  in  a  case  in  Penm^Ivania^ 
''to  hold  that  a  law,  though  not  prohibited,  is  void  if  it  violates  the 
spirit  of  our  institutions,  or  impairs  any  of  those  rights  which  it  is 
the  object  of  a  free  government  to  protect,  and  to  declare  it  uncon- 
stitutional if  it  be  wrong  and  unjust.  But  we  cannot  do  this.  It 
would  be  assuming  a  right  to  change  the  constitution,  to  su^y  wiiat 
we  mifijht  conceive  to  be  its  defects,  to  fill  up  every  casus  omissus, 
and  to  interpolate  into  it  whatever  in  our  ojdnion  oi^ht  to  have 
been  put  there  by  its  framers.  The  constitution  has  given  us  a 
list  of  the  things  which  the  legislature  may  not  do.  If  we  extend 
that  list,  we  alter  the  instrument,  we  become  ourselves  the  aggres- 
sors, and  violate  both  the  letter  and  spirit  of  the  organic  law  as 
grossly  as  the  legislature  possibly  could.  If  we  can  add  to  the 
reserved  rights  of  the  people,  we  can  take  them  away;  if  we  can 
mend,  we  can  max;  if  we  can  remove  the  landmarks  which  we  find 
established,  we  can  obliterate  them;  if  we  can  diange  the  consti- 
tution in  any  particular,  there  is  nothing  but  our  own  will  to  prevent 
us  from  demolishing  it  entirely."  •• 

SAME— PARTIAL  XJWCOWSTITUTIOWAI.ITr. 

44.  Where  part  of  a  statute  is  unoonstltational,  bat  fbe 
remainder  is  "valid,  ttie  parte  will  be  separated.  If  possi- 
ble, and  that  which  is  constitutional  will  be  sustained. 

It  frequently  happens  that  some  parts,  features,  or  provisions 
of  a  statute  are  invalid,  by  reason  of  repugnancy  to  the  eonstitu- 

s*  Beeve»  r.  Coming,  51  Fed.  774;  Forsythe  v.  Ottj  of  Hmmmoiid»  SB  Fad. 
774;  People  v.  Draper,  15  R  Y.  592;  Bertholf  v.  O'Beffly,  74  N.  T.  BOS;  8tat» 
V.  Wheeler,  26  Ck>nn.  290;  Praigg  v.  Supply  Oo.  (Ind.  Sup.)  42  N.  SL  TOO;  People 
V.  Richmond,  16  Colo.  274,  26  Pae.  028;  Sawyer  v.  I>ooteiy»  21  Nsv.  WV  82  Pse. 
487. 

••  Sharplett  v.  Mayor,  etc.,  21  Pa.  St  147. 
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Hon,  while  tbe  remainder  of  the  act  iA  not  open  to  the  laine  objection. 
In  such  caBes  it  is  the  dnty  of  the  conrt  not  to  prononnce  the  whole 
statute  unconstitutional,  if  that  can  be  ayoided,  but^  rejecting  the 
invalid  portions,  to  give  effect  and  operation  to  the  ralld  portions. 
The  role  is,  that  if  the  invalid  portions  can  be  separated  from  the  rest, 
and  if^  after  their  excision,  there  remains  a  complete,  intelligible, 
and  valid  statute,  capable  of  being  executed,  and  conforming  to  the 
general  purpose  and  intent  of  the  legislature,  as  shown  in  the  act, 
it  will  not  be  adjudged  unconstitutional  in  toto,  but  sustained  to  that 
extent*^  ^he  constitutional  and  the  unconstitutional  provisions 
may  even  be  contained  in  the  same  section,  and  jet  be  perfectly  dis- 
tinct and  separable,  so  that  the- first  may  stand,  though  the  last 
fall."  '^  But  '^hen  the  parts  of  a  statute  are  so  mutually  connected 
and  depend^it,  as  conditions,  considerations,  cr  compensations  for 
each  other,  as  to  warrant  a  belief  that  the  legislature  intended  them 
as  a  whole,  and  that,  if  all  could  not  be  carried  into  effect,  the  legis- 
lature would  not  pass  the  residue  independently,  if  some  parts  are 
unconstitutional  and  void,  all  the  provisions  which  are  thus  depend- 
ent, conditional,  or  connected  must  fall  with  them."  '*  But  if  the 
purpose  of  the  statute  ^s  to  accomplish  a  single  object  only,  and 
some  of  its  provisions  are  void,  the  whole  must  fall,  unless  sufficient 
remains  to  effect  the  object  without  the  aid  of  the  invalid  portion."  '^ 
And  if  the  unconstitutional  clause  cannot  be  rejected  without  cauring 
the  statute  to  enact  what  the  legislature  never  intended,  the  whole 
statute  must  be  adjudged  invalid.** 

t4  Presser  v.  lUlnolB,  116  U.  8.  252,  6  Sup.  Ot  680;  MobUe  &  O.  B.  Go.  v. 
State,  20  Ala.  573;  State  v.  Bxnlclos,  33  La.  Ann.  263;  People  v.  Keuiey,  06  N. 
T.  2M. 

i*  OouL  V.  Hitchlngs,  5  Gray  (Maw.)  482. 

«•  Warren  v.  Mayor,  etc.,  2  Gray  (Mass.)  84;  Slauson  v.  Oity  of  Racine,  13 
Wis.  396;  W.  TJ.  TeL  Oo.  v.  State,  62  Tex.  630;  Eckhart  v.  State,  6  W.  Va.  515. 

•T  People  V.  Cooper,  83  lU.  586. 

ii  Spralgue  v.  Thompson,  118  U.  8.  90, 6  Sup.  Ot  088. 
BL.OONBrr.L.-6 
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SAME— FBEAMBLB. 

46.  A  Statute  will  not  be  deolared  unooxuititatioxial  on. 
account  of  a  statement  of  the  reasons  for  enacting  it,  or 
anjrtihing  else,  found  in  the  preamble,  when  the  objection 
does  not  appear  in  the  body  of  the  act.** 

The  preamble  to  a  statute  la  an  introductory  olanae  which  sets 
forth  the  reasons  which  have  led  to  the  enactment,  by  reciting  the 
state  of  affairs  intended  to  be  changed,  the  evils  designed  to  be 
remedied,  the  advantages  sought  to  be  procured  or  promoted  by 
the  new  law,  or  the  doubts  as  to  the  prior  state  of  the  law  which  it 
is  meant  to  r^nove.  It  is  thus  an  exposition  of  the  motives  of  the 
legislature,  and  in  some  sense  a  key  to  the  meaning  of  the  terms 
ip^ch  thqr  have  employed  to  express  their  avowed  intention.  But 
it  is  not  an  essential  part  of  the  statute,  and  is  I7  no  means  found 
universally  in  modern  laws.  Hence  if  the  body  of  the  act  is  free 
from  constitutional  objections,  it  will  not  be  adjudged  invalid  by 
reason  of  anything  found  in  the  preamble. 

SAME— EFFEOT  OF  DEOISION. 

40.  A  decision  against  the  constitutionality  of  a  statute, 
rendered  by  a  competent  court  in  a  proper  case,  makes  the 
statute  entirely  null  and  inoperative  so  long  as  the  ded- 
aion  stands. 

^^An  unconstitutional  act  is  not  a  law.  It  confers  no  rights;  it 
Imposes  no  duties;  it  aifords  no  protection;  it  creates  no  office. 
It  is,  in  legal  contemplation,  as  inoperative  as  though  it  had  never 
been  passed.**^*  And  if  the  statute  is  adjudged  unconstitutional 
in  part,  that  part  which  is  rejected  will  be  a  nullity.  But  in  view 
of  the  fact  that  courts  sometimes  overrule  their  decisions  on  consti- 
tutional questions,  it  is  necessary  to  observe  that  while  a  statute, 
once  adjudged  invalid  hy  the  court  of  last  resort,  will  continue  in- 
operative as  long  as  that  decision  is  maintained,  yet  a  later  decision^ 

>•  Lothrop  V.  Stedman,  42  Conn.  683;  Sutherland  v.  De  Leon,  1  Tex.  260. 
*•  Norton  v.  Shelby  Co.,  118  U.  S.  426,  6  Sup.  Ot  1121. 
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^ostaining  the  validity  of  the  statute,  will  give  it  vitality  fixHn  the 
time  of  its  enactment,  and  thereafter  it  is  to  be  treated  as  having 
been  constitntional  from  the  beginning/^  Notwithstanding  some 
difference  of  opinion,  the  better  authorities  hold  that  a  repealing 
clause  in  an  unconstitutional  statute  (repealing  all  laws  and  parts 
of  laws  in  confliot  with  it  or  inconsistent  with  it)  is  equally  invalid 
with  the  rest  of  the  statute,  and  therefore  leaves  the  former  laws 
untouched.^' 

OONSTBUOTION  OF  OONSTITXJTIONS— METHOD. 

47.  A  constltatioii  is  not  to  be  interpreted  on  narrow  or 
technioal  principles,  but  liberally  and  on  broad  general 
lines,  in  order  that  it  may  accomplish  the  objects  of  its 
establishment  and  carry  out  the  great  principles  of  gov- 
ernment. 

A  constitution  ^  intended  for  the  benefit  of  the  people,  and  must 
receive  a  liberal  construction.  A  constitution  is  not  to  receive  a 
technical  construction,  like  a  common-law  instrument  or  a  statute. 
it  is  to  be  interpreted  so  as  to  carry  out  the  great  principles  of  gov- 
ernment, not  to  defeat  them."^*  Constitutions,  it  is  said  in  an- 
other case,  declare  the  organic  law  of  a  state;  they  deal  with  larger 
topics  and  are  couched  in  broader  phrase  than  legislative  acts  or  pri- 
vate muniments.  They  do  not  undertake  to  define  with  minute  pre- 
<iBion  in  the  mann^  of  the  latter,  and  hence  their  just  interpreta- 
tion is  not  always  to  be  reached  by  the  application  of  sbnilar  meth- 
ods.'' 44  uj^  constitution  of  government  does  not,  and  cannot,  from 
its  nature,  depend  in  any  great  degree  upon  mere  verbal  criticism, 
or  upon  the  import  of  single  words.  Such  criticism  may  not  be 
wholly  without  use;  it  may  sometimes  illustrate  or  unfold  the  ap- 
propriate sense;  but  unless  It  stands  well  with  the  context  and  the 

41  Pierce  v.  Pierce,  46  Ind.  86.  Bnt  an  act  of  the  legislature  which  was  un- 
•constitntional  at  the  time  of  its  enactment  wlU  not  obtain  vaUdlty  by  a  subse- 
quent change  In  the  constitution,  authorizing  such  legislation.  Comstock  MiU 
<*  Mln.  Co.  V.  AUen,  21  Nev.  325,  31  Pac.  434. 

4S  Oampav  v.  Olty  of  Detroit,  14  Mich.  276;  Tims  v.  Btate^  26  Abu  160^ 

49  Morrison  y.  Bachert,  112  Pa.  St  322»  5  ML  7S». 

44  Houseman  v.  Com.,  100  Pa.  8t  222. 
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subject-matter,  it  must  yield  to  the  latter.  While,  then,  we  may 
well  resort  to  the  meaning  of  single  words  to  assist  oar  inquiries,  we 
should  never  forget  that  it  is  an  instrument  of  government  we  are 
to  construe,  and  that  must  be  the  truest  exposition  which  best  har* 
monizes  with  Its  design,  its  objects,  and  its  general  structure.'^  ** 


SABfE^INTElTT  TO  BE  SOXJGHT. 

48.  It  Is  a  cardinal  role  in  fhe  interpretation  of  consti- 
tutiona  that  the  instrument  mnst  be  so  conatrued  as  to  give 
effect  to  the  intention  of  the  people,  who  adopted  it. 

48.  This  intention  is  to  be  sought  in  the  constitution  it* 
self,  and  the  apparent  meaning  of  the  words  employed  is 
to  be  taken  as  expressing  it,  except  in  cases  where  that 
assumption  would  lead  to  absurdity,  ambiguity,  or  contra- 
diction. 

Where  the  meaning  shown  on  the  fkce  of  the  words  is  defioitr* 
and  intelligible^  the  courts  are  not  at  liberty  to  lo(A  for  another 
meaning,  even  though  it  would  seem  more  probable  or  natural,  but 
they  must  assume  that  the  constitution  means  just  what  it  says. 
^'Whether  we  are  considering  an  agreement  between  parties,  a 
statute,  or  a  constitution,  with  a  view  to  its  interpretation,  the  thing 
we  are  to  se^  is  the  thought  which  it  expresses.  To  ascertain  this, 
the  first  resort  in  all  cases  is  to  the  natural  signification  of  the 
words  employed,  in  the  order  and  grammatical  arrangement  in 
which  the  framers  of  the  instrument  have  placed  them.  If,  thus 
regarded,  the  words  embody  a  definite  meaning,  which  involves  no 
absurdity  and  no  contradiction  between  different  parts  of  the  same 
writing,  then  that  meaning  apparent  upon  the  face  of  the  instru- 
ment is  the  (me  which  alone  we  are  at  liberty  to  say  was  intended 
to  be  conveyed.     In  such  a  case,  there  is  no  room  for  construction.  i 

Ihat  which  the  words  declare  is  the  meaning  of  the  instrument,  and 
neither  courts  nor  legislatures  have  the  right  to  add  to,  or  take 
away  from,  that  meaning."  ^*     But  if  the  words  of  the  constitution, 


«tlBtorT,Oonst|46S. 

«•  NeweU  v.  P«opl«i,  7  N.  Y.  9,  97;  Olty  of  Beardstown  v.  City  of  Virginia,  76  I 
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thu  taken,  are  devoid  of  meaning,  or  lead  to  an  abinrd  eondnsion, 
«r  as«  contradictory  of  otber  parts  ot  the  conatitation,  tlien  it  can- 
not be  preenmed  that  their  prima  facie  import  ezpremeB  the  real 
intention.  And  in  that  case,  the  courts  are  to  employ  the  process 
ef  constniction  to  arrive  at  the  real  intention,  by  taking  the  words 
in  snch  a  sense  as  will  give  them  a  definite  and  sensible  meaning, 
or  reconcUe  them  with  the  rest  of  the  instrument  And  this  sense 
is  to  be  determined  by  ccHnparing  the  particular  dauae  with  other 
parts  of  the  constitutUm,  by  considering  the  various  meanings,  ver- 
nacular at  technical,  which  the  words  are  capable  of  bearing,  and 
by  studying  the  facts  of  contemporary  history  and  the  purpose 
sought  to  be  accomplished,  and  the  benefit  to  be  secured,  or  the  evil 
to  be  remedied,  by  the  provision  in  question.^^ 

flbbaididry  RuU$  of  OmtHhaiamd  Omatuetian.^ 

1.  The  construction  of  a  constitutional  provision  is  to  be  uniform.^* 

2.  In  case  of  ambiguity,  the  whole  constitutioa  is  to  be  examined, 
in  order  to  determine  the  meaning  of  any  part,  and  the  construction 
is  to  be  audi  as  to  ^ve  tf  ect  to  the  entire  instrument,  and  not  to 
raise  any  conflict  between  its  parts  which  can  be  avoided.** 

S.  A  constitution  should  be  construed  with  reference  to^  but  not 
ovcfful^  by,  the  doctrines  of  the  common  law  and  the  legislation 
previously  existing  in  the  state.*^ 

4.  A  constitutional  provision  should  not  be  construed  with  a  retro- 
spective operation,  unless  that  is  the  unmistakable  intention  of  the 
words  used  or  the  obvious  design  of  the  authors.** 

m.  84,  40;  Olty  of  S^rlngfleld  v.  Bdwards,  M  in.  e26;  People  v.  Ifay,  0  Oolo. 
m,  10  Pac.  641;  1  Story,  Const.  §  401;  HUls  v.  Olty  of  Ohlcago,  00  Ul.  86. 

AT  People  V.  Fottor,  47  N.  T.  375;  Taylor  v.  Taylor,  10  Minn.  107  (GIL  81). 

«•  These  rules  are  here  summarized  from  Black,  Interp.  Laws,  13--34,  where 
the  reader  wlU  find  a  foU  discussion  of  them. 

4t  •TThe  policy  of  one  age  may  m  salt  the  wishes  or  the  policy  of  another. 
The  constitution  is  not  to  be  subject  to  such  fluctuations.  It  is  to  have  a  fixed, 
uniform,  permanent  construction.  It  should  be,  so  far  at  least  as  human  in- 
flimity  win  allow,  not  dependent  upon  the  passions  or  parties  of  particular 
times,  but  the  same  yesterday,  to-day  and  forever."    1  Story,  Oonst.  i  437. 

»•  Manly  v.  Btate,  7  Md.  135. 

•X  Costigin  V.  Bond,  65  Md.  12%  8  Atl.  285. 

•*  See  Tdwn  of  Cherry  Creek  v.  Becker,  123  N.  Y.  161,  25  N.  B.  860;  Fame- 
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5.  The  proYisionB  of  a  constitation  are  almost  invariably  manda- 
tory; it  is  only  in  extremely  plain  caseSy  or  onder  the  preMore  of 
necessity  that  they  can  be  construed  as  merely  directory.*' 

6.  Whatever  is  necessary  to  render  efFective  any  provision  of  a 
constitution,  whether  the  same  be  a  prohibition^  or  a  restriction^  or 
the  grant  of  a  power,  must  be  deemed  implied  and  intended  in  the 
provision  itself.** 

7.  Where  the  constitution  grants  a  power  in  general  terms,  the 
grant  includes  all  such  particular  and  auxiliary  powers  as  may  be 
necessaiy  to  make  it  effectual.  Where  the  means  for  the  exercise 
of  a  granted  power  are  specified,  all  other  means  are  understood 
to  be  excluded.  Where  the  means  are  not  specified,  any  means 
may  be  resorted  to  which  are  fairly  and  properly  adapted  to  accom- 
plish the  object  of  the  grant  of  power,  if  they  do  not  unnecessarily 
interfere  with  existing  interests  or  vested  rights.** 

8.  The  words  employed  in  a  constitution  are  to  be  taken  in  their 
natural  and  popular  sense,  unless  they  are  technical  legal  terms,  In 
which  case  they  are  to  be  taken  in  their  technical  signification.** 

9.  The  preamble  to  a  constitution  and  the  titles  of  its  several  arti- 
cles or  sections  may  furnish  some  evidence  of  its  meaning  and  inten- 
tion, but  arguments  drawn  therefrom  are  entitled  to  very  little 
weight.*^ 

10.  It  is  not  permissible  to  disobey,  or  to  construe  into  nothing- 
ness, a  provision  of  the  constitution  merely  because  it  may  appear 
to  work  injustice,  or  to  lead  to  harsh  or  obnoxious  consequences  or 
invidious  and  unmerited  discriminations,  and  still  less  weight  should 
be  attached  to  the  argument  from  mere  inconvenience.** 

worth  V.  RaUroad  Go.,  88  Me.  440,  22  Atl.  878.  But  compare  In  re  Glhtoiit  21 N. 
Y.9. 

Bs  Yamey  v.  Justice,  86  Ky.  686,  6  S.  W.  467;  People  v.  Lawrence,  86  Barb. 
177. 

i4  BndL  Interp.  St  §  685;  1  Story,  Oonst  §  480. 

*•  Field  V.  People,  2  Scam.  (lU.)  79. 

*•  Greencastle  Tp.  v.  Black,  5  Ind.  557;  Tbe  Huntress,  Davels,  82,  Fed.  Gas. 
Na  6,014;  People  v.  Fancher,  50  N.  T.  288. 

»T  Houseman  v.  Com.,  100  Pa.  St  222. 

Bs  Greencastle  Tp.  v.  Black,  5  Ind.  657;  WelU  v.  Kenfleld,  64  CaL  HI;  County 
of  Wayne  v.  City  of  Detroit,  17  Mich.  300;  Oakley  v.  AspinwaU,  8  N.  T.  647» 
068;  Peoi^e  v.  liay,  9  Odo.  80, 10  Pac.  641. 
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11.  If  an  ambignity.  exists  which  cannot  be  cleared  ap  by  a  oon- 
flideration  of  the  constitution  itself,  then,  in  order  to  determine  its 
meaning  and  pnrpose,  resort  may  be  had  to  extraneous  facts,  such 
aa  the  prior  state  of  the  law,  the  evil  to  be  remedied,  the  drcum- 
stances  of  contemporary  history,  or  the  discussions  of  the  constitu- 
tional convention.** 

12.  The  contemporary  construction  of  the  constitution,  especially 
if  universally  adopted,  and  also  its  practical  construction,  especially 
if  acquiesced  in  for  a  long  period  of  time,  are  valuable  aids  in  deter- 
mining its  meaning  and  intention  in  cases  of  doubt;  but  these  aids 
must  be  resorted  to  with  caution  and  reserve,  and  th^  can  never 
be  allowed  to  abrogate,  contradict,  enlarge,  or  restrict  the  plain  and 
obvious  meaning  of  the  text** 

13.  Where  a  clause  or  provision  in  a  constitution,  which  has 
received  a  settled  judicial  construction,  is  adopted  in  the  same  words 
by  the  framers  of  another  constitution,  it  will  be  presumed  that  the 
construction  thereof  waA  likewise  adopted.*^ 

14.  The  oiBce  of  a  schedule  to  a  constitution  is  temporary  only,  and 
its  provisions  will  be  understood  as  merely  transitory,  wherever  that 
construction  is  logically  possible.  The  schedule  should  not  be  al- 
lowed to  abrogate  or  contradict  the  provisions  of  the  permanent  part 
of  the  constitution.** 

15.  The  principle  of  stare  decisis  applies  with  special  force  to  the 
construction  of  constitutions,  and  an  interpretation  once  deliberately 
put  upon  the  provisions  of  such  an  instrument  should  not  be  departed 
from  without  grave  reasons.** 

i*  liayor,  etc,  of  Baltimore  v.  State,  15  Md.  876;  Gronise  v.  Oronlie,  64  Pa.  St 
255;  Oom.  V.  Balph,  111  Pa.  St  365,  8  AtL  220;  People  v.  May,  9  Colo,  m,  10 
Pae.641. 

••  People  V.  May,  9  Ckdo.  80, 10  Pac.  641;  1  Story,  Oonst  M  406,  407. 

•1  Ex  parte  Boundtree,  51  Ala.  42;  Jenkins  v.  Bwln,  8  Helsk.  (Tenn.)  4561 

«a  Com.  V.  Clark,  7  Watts  &  S.  (Pa.)  127;  State  v.  Taylor,  16  Ohio  St  187. 

#•  Maddoz  V.  Graham,  2  Mete.  (Ky.)  66. 
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OHAPTEB  V. 

THB  THRBB  DBPABTMBNTS  OF  GOVBRNMBNT. 

60.  Glassiflcation  of  Oovemmental  Powers. 

61.  Separation  of  Goyertunental  Powers. 
82-68.    The  Separation  not  Absolute. 

64.    LimitatlODB  on  the  Three  Departments  of  GoTemment; 

66.    Political  Questions. 

50w   Advisory  Opinions  by  the  Courts. 

CIiASSIFICATION  OF  GOVEBNMENTAIi  POWERS. 

60.  The  powers  of  goverxmient  are  diTided  into  three 
elasses,  to  wit: 

(a)  IjegislatiTe. 

(b)  Executive. 

(c)  Jadi<daL 

CoiDStitutional  government  1b  a  government  by  law.  The  office  of 
tbe  state  is  to  establiah  and  maintain  laws.  Bnt  law  in  its  appli- 
cation to  the  individual  presents  itself  in  three  aq>ect8.  It  is  a 
thing  to  be  ordained,  a  thing  to  be  administered^  and  a  thing  to 
be  interpreted  and  applied.  There  is,  therefore,  a  natarai  three- 
fold division  of  the  powers  and  functions  of  the  state  in  the  idea  of 
government  bj  law.  First,  there  is  the  power  to  ordain  or  preacxibe 
the  laws,  which  includes,  inddentallj,  the  power  to  change,  amend, 
or  repeal  any  existing  laws.  This  is  called  the  ^egislattve*'  power. 
Second,  there  is  the  power  to  administer  the  laws,  which  means  carry- 
ing them  into  practical  operation  and  enforcing  their  due  observance. 
This  is  denominated  "executive"  power.  Third,  there  is  the  power 
to  apply  the  laws  to  contests  or  disputes  concerning  legal^  recog- 
nized rights  or  duties  between  the  state  and  private  persons,  or  be- 
tween individual  litigants,  in  cases  properl>  brought  before  the 
Judicial  tribunals,  which  includes  the  power  to  ascertain  what  are 
the  valid  and  binding  laws  of  the  state,  and  to  interpret  and  con- 
strue them,  and  to  render  authoritative  judgments.  This  is  called 
''judicial"  power. 
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The  fundamental  diatinction  between  legialatiye  and  judicial  paw- 
«r  la  the  difterenoe  between  ardaining  and  applying.  The  legisla- 
ttre  power  createa  a  role  of  law  which  did  not  before  exist,  or  at 
least  did  not  exist  as  a  statutory  rule.  The  judicial  power  creates 
nothing.  It  simply  takes  the  law  as  it  finds  it  at  the  moment  of 
decision,  and  determines  what  application,  if  any,  it  has  to  the  mat- 
ters under  judicial  consideration.^  A  second  distinction  is  found  in 
the  fact  that  l^slative  power  declares  what  the  law  in  the  future 
ihall  be,  while  judicial  power  ascertains  and  declares  what  the  law 
48  at  the  present  time,  or  what  it  was  at  a  period  of  past  time  when 
the  facts  in  controversy  arose.* 

8XPABATIOH  OF  GOVEBNMSNTAIi  POWEBS. 

61.  All  American  oonstitutionB,  state  and  federal,  pro- 
Tide  for  the  separation  of  the  three  grreat  powers  of  gov- 
ernment and  their  apportionment  to  distinct  and  Independ- 
ent departments  of  the  government. 

It  is  a  fundamental  maxim  of  political  science^  recognized  and 
carried  into  effect  in  the  federal  constitution  and  the  constitutions 
of  all  the  states,  that  good  government  and  the  protection  of  rights 
require  that  the  legislative,  executive,  and  judicial  powers  should  not 
be  confided  to  the  same  person  or  body,  but  should  be  apportioned 
to  separate  and  mutually  independent  departments  of  government.* 

t  ''A  Judldal  act  is  tbe  determining  of  the  rlffhts  of  parties  by  the  application 
of  those  mles  of  law  which  the  court  finds  to  exist  to  facts  which  are  either 
admitted  or  proved;  while  a  legislative  is  the  establishment  of  a  new  rule  for 
the  future.  The  new  rule  may  be  made  either  for  one  or  a  few  individuals  alone, 
In  which  case  it  is  termed  a  special  act,  or  for  the  entire  community,  when  it 
Is  denominated  a  general  statute."    1  Bish.  Mar.  &  Div.  §  682. 

s  ''To  enact  laws,  or  to  declare  what  the  law  shaU  be,  la  legislative  power. 
To  Interpret  law— to  declare  what  the  law  is  or  has  been— Is  Judicial  power." 
Wolfe  T.  McCauU,  76  Ya.  876.  "Legislative  power  is  the  power  to  enact,  alter, 
and  repeal  laws,  whUe  Judicial  power  is  the  power  to  construe  and  interpret  the 
constitution  and  laws,  and  to  render  Judgments  and  make  decrees  determining 
private  controversies."  Hovey  v.  State,  119  Ind.  895,  21  N.  B.  81.  And  see 
Wayman  v.  Southard,  10  Wheat.  1;  Smith  v.  Strother,  68  Cal.  194,  8  Pac.  862. 

•  Bin  V.  YUlage  of  Corning,  15  N.  T.  297,  808. 
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The  idea  of  an  apportionment  of  the  powers  of  goTemment,  and 
of  their  separation  into  three  co-ordinate  departments,  is  not  a 
modem  invention.  It  was  suggested  by  Aristotle  in  his  treatise  oo 
Politics,*  and  was  not  unfamiliar  to  the  more  advanced  of  the 
medieval  jurists.  But  the  importance  of  this  division  of  power^ 
with  the  principle  of  classification,  were  never  fully  apprehended^ 
in  theory,  until  Montesquieu  gave  to  the  world  his  great  work  on 
the  ^Spirit  of  the  Laws."  Since  then  his  analysis  of  the  various 
powers  of  the  state  has  formed  part,  as  Maine  says,"  of  the  accepted 
political  doctrine  of  the  civilized  world.  Montesquieu  says:  ''In 
each  state  there  are  three  sorts  of  power;  the  legislative  power,  ex* 
ecutive  power  with  relation  to  matters  depending  on  international 
law,  and  executive  power  with  relation  to  matters  depending  on  the 
civil  law.  •  •  •  •  The  last  is  called  Judicial  power.  •  •  •  • 
If  the  legislative  power  is  united,  in  the  same  person  or  body  of 
magistrates,  with  the  executive  power,  there  is  no  liberty;  for  it  is  to 
be  apprehended  that  the  monarch  or  the  senate,  as  the  case  may  be^ 
will  make  tyrannical  laws  in  order  to  execute  them  tyrannically. 
Neither  is  there  any  liberty  if  the  Judicial  power  is  not  separated 
from  the  legislative  and  the  executive  power.  If  it  were  Joined  with 
the  legislative  power,  there  would  be  arbitrary  authority  over  the 
life  and  liberty  of  the  citizens;  for  the  Judge  would  be  the  law- 
maker. If  it  were  Joined  with  the  executive  power,  the  Judge  would 
have  the  might  of  an  oppressor.  All  would  be  lost  if  the  same  man^ 
or  the  same  body  of  chiefs,  or  of  nobles,  or  of  the  people,  exercised 
these  three  powers,  that  of  making  the  laws,  that  of  executing  the 
public  resolutions,  and  that  of  Judging  the  crimes  or  controversies 
of  individuals.''*  The  framers  of  our  constitution  were  strongly 
influenced  by  these  opinions  of  the  French  Jurist,  to  whose  views^ 
in  general,  they  were  disposed  to  pay  great  deference,  as  is  fully 
apparent  from  the  pages  of  the  Federalist  And  though  the  British 
constitution,  as  it  stood  at  that  time,  furnished  a  precedent  for  a 
partial  and  limited  independence  of  the  several  departments  of 
government,^  it  is  not  probable  that  the  constitution  of  the  United 

4  Book  Q,  e.  11,  I  1;  2  Wools.  Pol.  Sdencs,  25a 
B  Maine,  Popular  Qovemment,  210. 
•  Montesq.  Esprit  des  IjoIb,  Uv.  11,  e.  8, 
T  See  1  BL  Comm.  146»  154. 
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States  would  hare  carried  out  this  principle  -of  diylsion  as  ihor- 
oughly  as  it  did,  and  particularly  in  securing  the  independence  of 
the  judiciary,  had  it  not  been  for  the  attention  paid  to  the  writings 
mentioned^  and  the  conyiction  of  the  framers  as  to  the  soundness  of 
the  TiewB  therein  expressed. 

It  requires  a  constitutional  provision  to  effect  the  separation  of 
the  three  departments  of  government  That  is  to  say,  if  it  is  not 
otherwise  provided  by  the  constitution,  the  power  to  execute  and 
interpret  the  laws,  or  to  dispose  of  the  executive  and  judicial  duties, 
will  belong  to  the  legislative  department,  as  being  the  repository 
of  the  general  authority  to  enact  laws/  And  in  American  history, 
prior  to  the  revolution,  the  separation  of  these  functions  was  by 
no  means  an  invariable  rule.*  But  this  important  principle  of  civil 
Uberty  and  good  government  is  now  recognized  and  secured 
throughout  the  states  by  the  provisions  of  the  constitutions.  It  Is 
to  be  observed,  however,  that,  as  regards  each  state,  it  depends  upon 
the  constitution  of  the  state.  There  is  nothing  in  the  federal  con- 
stitution which  forbids  the  legislature  of  a  state  to  exercise  Judi- 
cial functions.^® 

Independence  of  the  Judiciary 

In  making  secure  provision  for  the  Independence  of  the  Judicial 
department,  the  framers  of  the  federal  constitution  went  far  be- 
yond the  limits  then  established  in  the  constitution  of  the  mother 
countiy.  Yet  the  conception  of  the  judiciary  as  guardians  of  the 
constitutioii  existed  in  the  English  system,  and  had  been  put  for- 
ward as  a  bulwark  against  the  encroachments  of  the  king  or  the 
parliament  on  many  notable  occasions.  More  than  once  had  the 
English  Judges  resolutely  set  their  faces  against  unlawful  exten- 
sions of  the  royal  prerogative,  and  refused  to  carry  into  effect  the 
grants  or  decrees  of  the  king  when  contrary,  in  their  judgment,  to 

•  ''When  any  of  the  duties  or  powen  of  one  of  the  departments  of  the  state 
gOTemment  an  not  disposed  of,  or  distributed  to  particular  officers  of  that  de- 
partment, SQch  powers  or  duties  are  left  to  the  disposal  of  the  legislature." 
Ross  Y.  Whitman,  0  Oal.  861.  And  see  Sawyer  v.  Dooley,  21  Ner.  890,  82  Pac 
487. 

•  See  Calder  v.  Bull,  2  Root  (Ck)nn.)  350. 

It  Batteries  v.  Matthewson,  2  Pet  380,  418. 
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^'tfae  law  of  the  land/'  fhat  is,  the  constitntion.^^  The  AmericaD 
doctrine  is  that  the  Judicial  department  it  an  Independent,  ttxiT' 
dlnate  branch  of  the  gorenunant,  neither  saperlor.  Inferior^  or  an- 
cillaiy  to  either  of  the  others.  It  is  not  to  be  controlled  or  dictated 
to  by  the  legislature.  Nor,  on  the  other  hand,  in  the  exercise  of 
such  powers  as  are  involyed  in  adjudging  the  unconstitutionality 
of  a  statute^  does  it  assume  any  supervisoiy  authority  or  eontrol 
oyer  the  legislatiye  department  It  is  inherently  the  weakest  of 
all,  but  is  sustained  by  the  public  appreciation  of  the  need  of  inde- 
pendent tribunals  and  the  public  confidence  in  the  judges.^' 

THE  SEFABATION  HOT  ABSOLUTBL 

63.  The  separation  of  the  three  departments  of  govern- 
ment  is  a  general  principle,  but  not  a  role  of  absolute  ex- 
clusion. 

63.  The  oonstitutions,  in  a  Umited  number  of  caaee,  pro- 
Tide  for,  or  allow  of,  the  exerdae  by  each  department  of 
powers  theoretically  belonging  to  the  others,  because 

(a)  Each  department  possesses  auxiliary  powers  nec- 

essary to  its  own  maintenance  and  efBlciency. 

(b)  A  blending  of  governmental  powers  permits  each 

department  to  act  as  a  check  upon  the  arbitrary 
or  impolitic  action  of  the  others. 

(c)  Certain  powers  are  of  a  mixed  or  composite  nature, 

or  not  distinctly  assignable  to  either  department. 

Under  the  American  i^Btem  of  goyernment,  the  separation  of  the 
powers  of  goyemment,  though  not  absolute,  is  carried  far  enough 
to  insure  the  proper  independence  of  each  department  and  to  pre- 
yent  either  from  encroaching  upon  the  functions  of  the  others  or 

it  Among  the  cases  of  this  kind  to  which  the  attention  of  the  student  should 
be  psrtioolarly  directed  are  the  f  oUowing:  In  re  Oavendish,  1  And.  162;  Darcy 
T.  AUen  (Case  of  MonopoUes),  Moore,  671;  Case  of  Bhip-Honey,  8  How.  St  Tr. 
S25;  Oase  of  Proclamations,  12  Ck>ke,  74;  Thomas  t.  Sorr^  Yanghan,  880; 
Bates'  Oase,  2  How.  St  Tr.  871.    Compare  Godden  y.  Hales,  2  Show.  47fi. 

it  U.  &  y.  Lee,  106  U.  S.  196,  223,  1  Sup.  Ot  240. 
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Qsorping  their  authcnily.    There  are  three  principal  reasons  why  the 
apportionment  of  tiiese  powers  is  not  made  absolutely  ezclnsive. 
first  SeoBon* 

Each  department  must  possess  such  powers  as  are  necessary  to 
the  preserration  of  its  independence  and  dignity,  and  to  enable  it  to 
dischaxge  its  appropriate  functions.  It  is  for  this  reason  that  each 
house  of  a  legislature  is  empowered  to  judge  of  the  election  and 
qualification  of  its  own  members,  and  to  appoint  or  elect  its  own 
officers,  though  appointments  to  oiBce  usually  belong  to  the  ezecu- 
tire.  So  also  the  courts  are  frequently  allowed  to  appoint  their  in- 
ferior ministerial  officers,  as  well  as  to  admit  attorneys  to  practice 
before  them,  and  usually  to  make  rules  of  practice.  So  the  executiTe 
department  may  make  rules  and  regulations  for  the  administration 
of  the  public  business  belonging  to  its  sphere,  and  put  its  own 
practical  construction  upon  the  laws,  subject  to  the  interpretation 
of  the  courts. 

Stccfui  JZcosoiu 

A  certain  mixture  of  powers  furnishes  a  qrstem  of  checks  and 
balanses,  and  tends  to  make  the  whole  goremment  stronger  and 
more  compact  and  harmonious.  The  reto  power  is  a  conspicuous 
iUustration  of  this  reason.  By  it  the  executive  is  enabled  to  take 
part  in  the  making  of  laws,  not,  indeed,  by  way  of  InitlatiTe,  nor  ab- 
Boiutdy  in  any  event,  but  so  far  as  to  establish  a  salutary  check  on 
hasty,  unwise,  or  unjust  legislation.  The  requirement  that  the  fed- 
eral exeeuti?e  shall  make  appointm^its  to  office  '^y  and  with  the 
advice  and  consent  of  the  senate''  is  another  example  of  the  blending 
of  executive  power  with  legislative  functions,  for  the  purpose  of  es- 
tablishing a  check  on  arbitrary  power.  The  power  of  impeachment 
vested  in  the  legislative  department  is  a  grant  of  judicial  author- 
ity to  that  body  with  a  view  to  correcting  any  tendency  to  usurpa- 
tion or  malfeasance  on  the  part  of  either  of  the  other  departments. 
And  the  pardoning  power  should  be  mentioned  here,  as  it  amounts 
to  an  authority  to  alt^  or  reverse  the  sentences  of  the  judicial  de- 
partment in  criminal  cases,  but  is  lodged  with  the  executive  as  a 
means  of  correcting  failures  of  justice  in  the  courts. 

Third  Reamm. 

There  are,  as  above  stated,  certain  powers  or  functions,  chiefly 
of  minor  importance,  which  are  in  their  nature  mixed  or  composite, 
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or  which  are  not  distinctlj  and  unmistakably  referable  to  the  proper 
field  of  activity  of  either  of  the  departments  of  goyernment.  Tbos, 
although  the  courts  have  control  over  litigation  pending  before 
them,  it  is  admitted  that  the  matter  of  pleading  and  practice  is  a 
proper  subject  of  legislative  regulation.^'  So  it  is,  also,  with  declar- 
atory or  expository  statutes.  It  is  the  peculiar  function  of  the 
judicial  department  to  interpret  and  expound  the  laws;  yet  acts  of 
legislation  explaining  prior  statutes,  and  declaring  what  thdr  true 
meaning  shall  be  taken  to  be,  are  not  invalid,  at  least  in  so  far  as 
they  operate  prospectively  only.  To  this  head  also  must  probably 
be  r^erred  the  participation  of  the  United  States  senate  with  the 
President  in  the  making  of  treaties.  A  treaty  is  in  the  nature  of 
a  contract  with  a  foreign  power,  and  therefore  belongs  to  the  execu- 
tive department;  but  it  is  also  the  supreme  law  of  the  land,  and 
therefore  should  be  sanctioned  by  at  least  one  house  of  congress. 

LHUTATIONS  ON  THE  THREE  DEPARTMENTS  OF  (GOVERN- 
MENT. 

64.  The  principle  of  the  separation  of  the  three  depart- 
ments of  government  imposes  upon  each  the  limitation 
that  it  must  not  usurp  the  powers  nor  encroach  upon  the 
Jurisdiction  of  either  of  the  others. 

The  reasons  which  make  the  apportionment  of  governmental  powers 
to  different  departments  important  to  good  and  just  government 
also  require  that  each  of  the  departments  should  be  recognized  as 
co-ordinate  with  the  others  and  that  all  should  be  esteemed  equal 
in  dignity  and  authority  within  their  respective  spheres.  This 
co-ordination  and  equality  would  be  destroyed  unless  each  branch 
of  the  government  were  placed  in  a  position  of  .independence  of  the 
cihers;  and  from  this  necessary  independence  it  follows  that  neithar 
may  lawfully  usurp  the  functions  of  the  others  nor  encroach  upon 
their  rightful  sphere  of  jurisdiction^  Further,  the  principle  of  their 
separation  requires  that  neither  should  be  charged  with  duties  foreign 
to  the  field  of  its  legitimate  activity. 

i>  Whiting  V.  Townsend,  57  CaL  51& 
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<)on8tUxM(mdl  Procigiom. 

Am  the  rale,  it  may  be  said  that  the  American  state  confltitutions 
flow  diyide  the  powers  of  goy^mnent,  and  provide  that  no  person 
-or  body  belonging  to  one  branch  shall  exercise  powers  or  functions 
telonging  to  the  others.  Bat  even  in  the  absence  of  sach  an  ex- 
plicit declaration,  the  creation  of  the  several  departments  and  the 
description  of  their  respective  powers  woald  be  sufladent  to  secure 
-each  against  encroachments  by  the  others.  Thus,  the  federal  consti- 
tution declares  that  ''all  legislative  powers  herein  granted  shall  be 
vested  in  a  congress  of  the  United  States";  that  ''the  executive 
power  shall  be  vested  in  a  President";  and  that  "the  judicial  power 
of  the  United  States  shall  be  vested  in  one  supreme  court  and  in 
such  inferior  courts  as  congress  may  from  time  to  time  ordain  and 
establish."  By  the  first  of  these  provisions  the  President  and  the 
courts  are  prevented  from  making  laws.  By  the  second,  congress 
and  the  courts  are  forbidden  to  usurp  the  functions  of  the  executive. 
By  the  third,  the  courts  would  be  Justified  in  declaring  invalid  any 
act  of  congress  or  act  or  rule  of  the  executive  department  which 
should  amount  to  an  attempted  exercise  of  judicial  power. 

LbMtaHom  en  Legidative  Power — As  ReapecU  the  ExeeuHve. 

The  legislature  cannot  lawfully  usurp  any  of  the  functions  con- 
fided hj  the  constitution  to  the  executive  department  Thus,  it  is 
the  goierally  accepted  doctrine  that  appointment  to  oiSce  is  an  exec- 
utive function,  which  cannot  be  taken  away  from  that  department 
by  the  l^;islative  branch,**  although  both  the  legislature  and  the 
courts  may  fill  such  offices  as  are  incidental  to  the  performance  of 
their  own  prescribed  duties.  The  legislature  may  jHrovide  by  law 
for  the  appointment  of  all  officers  not  jMrovided  for  in  the  constitu- 
tion, but  the  appointing  power  must  be  lodged  somewhere  within 
the  executive  department.**  And  for  the  same  reason  an  act  of 
the  l^;islature  granting  a  pardon  or  reprieve  (where  the  pardoning 
power  is  vested  by  the  constitution  in  the  executive),  or  remitting  a 
fine,  or  authorizing  courts  to  suspend  their  sentences,  would  be  un- 

14  Btata  T.  Hyde,  121  Ind.  20,  22  N.  a.  644;  Wood  v.  U.  8.,  15  Gt  OL  151. 
See  liayor,  etc,  of  Baltimore  v.  State,  15  Md.  876.  Compare  People  v.  Free- 
man, 80  GaL  288,  22  Pac.  178. 

It  Olty  of  Byansyme  v.  State,  118  Ind.  426^  21  N.  B.  267. 
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confititntional.^*  But  a  statute  giving  to  prisoneni  certain  deduc- 
tions from  their  tain  of  unprisomnent  for  good  conduct  does  not 
infringe  upon  the  power  of  the  ezecutiTe  to  grant  pardons.^*  Equally 
invalid  would  be  any  attempt  on  the  part  of  the  legislature  to  impose 
upon  the  members  of  the  executive  department  powers  or  duties 
more  properly  bel<»iging  to  the  legidature  itself  or  to  the  courts. 

Sam&-'AjB  Retpecta  ths  Judiciary. 

The  faculty  of  judgment  clearly  belongs  to  the  legislature  in  so 
far  as  it  has  the  right  to  determine  upon  the  policy  or  expediency  of 
the  bills  presented  for  its  action,  and  as  regards  the  ascertainment 
of  the  facts  and  circumstances  upon  which  its  l^^lative  action  is 
to  be  based,  and  also  it  must  judge  for  itself  of  the  existing  state  of 
the  law  when  it  is  proposed  to  make  changes  by  new  enactments. 
But  any  act  of  legislation  which  should  undertake  to  determine 
questions  of  fact  or  law,  as  affecting  the  rights  of  persons  or  {woperty 
properly  the  subject  of  litigation,  would  be  judicial  in  its  character 
and  therefore  invalid.^*  Thus,  to  ascertain  that  a  deed  to  a  private 
corporation  is  conditional,  that  there  has  been  a  breach  of  the  condi- 
tion, and  to  enforce  a  forfeiture  for  the  breach,  are  judicial  func- 
tions, which  it  is  not  within  the  competency  of  the  legislative  power 
to  exercise.^*  So,  the  legislature  cannot  enact  that  the  money  appro- 
priated to  pay  the  salary  of  a  state  office  must  be  paid  to  a  certain 
one  of  two  adverse  claimants  of  the  office,  since  that  would  amount 
to  an  adjudication  upon  such  claimant's  title  to  the  office.**  Nor 
can  the  legislature  assume  to  asco-tain  and  fix  the  amount  due  to 
a  creditor  of  the  state,  although  it  may  appropriate  or  set  apart  a 
specified  sum  of  money  to  pay  such  creditor,  for  that  Is  no  more  than 
a  tender,  such  as  any  debtor  may  make  to  his  creditor,  and  which 
the  latter  may  accept  or  refuse.**  Neither  can  the  legislature  law- 
fully direct  the  courts  as  to  what  judgments  they  shall  enter  in 

It  Haley  v.  Olark,  26  Ala.  430;  Og^etree  v.  Doslsr,  68  Oa.  800;  Butler  v.  StatSb 
t7  Ind.  373.    See  The  Laura,  114  U.  S.  411,  6  Sop.  Ot  881. 
IT  Bx  parte  Wadleigh,  82  Cal.  518,  28  Pac.  190. 
it  Ponder  t.  Qraham,  4  Fla.  23. 

it  Board  of  Education  t.  BakeweU,  122  lU.  889^  10  N.  a.  878. 
ao  State  y.  Carr,  129  Ind.  44,  28  N.  E.  88. 
Si  MeLaughUn  ▼.  Oountj  Com'rs,  7  S.  C.  375. 
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'given  cases  or  classes  of  cases,  or  what  the  jadgment  shall  be  when 
the  court  is  equally  diyided  in  opinion.^'  And  ^'the  legislature  has 
no  right,  directly  or  indirectly,  to  annul  in  whole  or  in  part  a  judg- 
ment or  decree  of  a  court  already  rendered,  or  to  authorize  the  courts 
to  reopen  and  rehear  judgments  and  decrees  already  final,  by  which 
the  rights  of  the  parties  are  finally  adjudicated,  fixed,  and  vested; 
every  such  attempt  of  legislative  action  is  plainly  an  invasion  of 
judicial  power/***  Thus,  when  an  action  or  other  judicial  proceed- 
ing has  been  tried  and  a  decision  rendered,  the  legislature  cannot, 
by  an  act  subsequently  passed,  grant  a  new  trial,**  or  grant  a  writ  of 
error  after  the  right  to  the  same  has  become  barred  by  lapse  of  time, 
or  after  the  appellate  court  has  finally  adjudicated  the  case.**  On 
a  similar  principle,  the  legislature  cannot,  by  a  statutory  enactment, 
declare  an  act  of  its  own  to  be  either  constitutional  or  void,  though 
it  may  repeal  any  law  (subject  to  any  rights  which  may  have  been 
acquired  under  it)  on  the  assumption  that  it  was  valid  when  en- 
acted.** Expository  statutes,  the  oflice  of  which  is  to  declare  what 
shall  be  taken  to  be  the  true  meaning  and  intent  of  a  law  already  in 
force,  are  valid  if  they  are  to  apply  only  to  controversies  thereafter 
arising;  but  in  so  far  as  they  are  intended  to  have  a  retrospective 
oi>eration,  that  is  an  unlawful  assumption  of  judicial  power  and 
invalid.*^  And  although,  to  a  considerable  extent,  the  rules  of 
evidence  are  under  the  control  of  the  legislature,  it  is  not  compe- 
tent for  that  body  to  make  a  rule  which  shall  in  effect  finallv  deter- 

st  Northern  t.  Barnes,  2  Lea  (Tenn.)  608. 

«•  RatcUffe  v.  Anderson,  31  Grat  (Va.)  105.  See,  also,  De  ChasteUuz  t.  Pair- 
child,  15  Pa.  St  18;  MiUer  v.  State,  8  GiU  (Md.)  145. 

t*  State  V.  Flint,  61  Minn.  539,  68  N.  W.  1113. 

<B  McCabe  y.  Emenson,  18  Pa.  St  111. 

a  •  In  re  County  Seat  of  La  Fayette  Ck)nnty,  2  Chand.  (Wis.)  212. 

ST  Koehkonong  v.  Bnrton,  104  U.  S.  668;  Gorman  v.  Commissioners,  26  Fed. 
647;  Singer  Manuf  g  Co.  v.  McOuUock,  24  Fed.  667;  Lambertson  v.  Hogan,  2  Pa. 
St  22;  Greenoogh  v.  Greenough,  11  Pa.  St  480;  Reiser  y.  Association,  30  Pa.  St 
137;  Todd  y.  Clapp,  118  Mass.  405;  ShaUow  y.  City  of  Salem,  136  Mass.  13G; 
Dash  y.  Van  Kleeck,  7  Johns.  477;  People  y.  Board  of  Sup'rs  of  New  York, 
16  N.  Y.  424;  Llnccto  Bldg.  &  Say.  Ass'n  y.  Graham,  7  Neb.  173;  Keisey 
y.  Kendall,  48  Vt  24;  McNichol  y.  Reporting  Agency,  74  Mo.  457;  McManning 
y.  Farrar,  46  Mo.  376;  Dequlndre  v.  WiUlams,  31  Ind.  444;  James  v.  Rowland* 
52  Md.  462. 

BL.C0NST.L.-6 
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mine  controversiefl  and  deprive  the  conrta  of  their  fanctioDB.  Thnis^ 
a  tax  deed  cannot  be  made  conclnsiTe  evidence  in  respect  to  the 
merits  of  the  controvensy  in  which  it  appears.'*  Nor  can  the  legis- 
lature take  awaj  from  courts  created  by  the  constitution  the  power 
to  punish  for  contempt,  although  reasonable  regulations  by  that 
body  touching  the  exercise  of  this  power  are  binding.'*  But,  on 
the  other  hand,  a  legislative  act  of  divorce  is  not  an  unconstitu- 
tional encroachment  upon  the  office  of  the  judiciary,  it  it  proceeds 
no  further  than  to  the  dissolution  of  the  relation  of  marriage,  without 
affecting  property  rights  of  the  parties.** 

Limitations  on  Executive  Potoer. 

It  is  not  competent  for  the  executive  officers  of  the  government 
to  assume  any  share  in  the  making  of  laws.  Their  business  is 
merely  to  enforce  the  laws.*^ 

Aside  from  the  few  cases  in  which  the  executive  is  charged  with 
quasi-judicial  powers  (as  in  the  instance  of  his  authority  to  grant 
pardons),  the  independence  of  the  judicial  department  requires  that 
it  should  be  free  from  his  control,  authority,  or  influence.  It  is  his 
duly  to  execute  the  judgments  and  sentences  of  the  courts.  He 
cannot  suspend  the  operations  of  the  tribunals  in  their  regular  duty 
of  administering  the  laws  nor  supersede  their  authority,  unless  in 
case  of  war,  or,  to  a  limited  extent,  by  a  declaration  of  martial  law, 
nor  has  he  the  power,  under  our  constitutions  generally,  to  remove 
the  judges  from  their  office.  The  chief  executive  of  a  state  or  of 
the  nation  has  the  right,  and  it  is  his  duty,  in  considering  a  legis- 
lative bill  awaiting  his  approval,  to  judge  for  himself  as  to  its  con- 
stitutional validity,  and  especially  where  its  tendency  is  to  en- 
croach upon  his  own  powers^  But  when  once  the  measure  has 
been  enacted  as  a  law,  with  or  without  his  assent,  he  ought  to  as- 

M  CaUanan  v.  Hurley,  08  U.  S.  387;  McOready  v.  Sexton,  29  Iowa,  368. 

«•  Wyatt  V.  People.  17  Colo.  252,  28  Pac.  961. 

•0  1  Bish.  Mar.  &  Div.  If  680-680. 

•1  The  governor  of  an  English  colony  has  not,  by  virtue  of  his  appointment, 
the  sovoeign  authority  delegated  to  him,  and  an  act  done  by  hbn,  legislative 
in  Its  nature,  on  his  own  authority,  unauthorised  either  by  his  commission, 
or  expressly  <Mr  ImpUedly  by  any  instnxtiona,  is  not  equivalent  to  such  an  act 
being  done  by  the  crown  itself,  and  is  not  valid.  Oameron  v.  Kyte,  S  Knapp, 
332. 
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imme  tiiat  it  is  in  accordance  with  the  conatitation  and  proceed  to 
ttiforce  it  And  when  the  yalidity  of  the  act  has  been  passed  upon 
by  the  conrtm  the  execntiye  is  as  much  bound  bj  their  decision  as 
any  private  citizen.  It  would  be  a  gross  trespass  upon  the  func- 
tions of  the  Judicial  department  if  he  should  attempt  to  enforce  a 
law  which  they  had  pronounced  invalid,  or  refuse  to  execute  a  stat- 
ute which  had  passed  their  scrutiny,  in  accordance  with  his  private 
judgment 

lamUaiUmi  on  Jadidal  Power — As  Respects  the  Legidaiure. 

The  judicial  department  is  not  to  make  the  law,  but  to  Interpret 
and  administer  it  Nevertheless  it  is  well  known  that  much  of  the 
law  actually  administered  in  our  courts  does  not  owe  its  existence 
to  legislative  enactment,  or  even  to  the  adoption  of  the  common  law, 
but  to  the  interpretations  of  the  courts,  to  their  enforcement  of 
custom,  to  the  growth  of  lines  of  precedents,  and  to  the  develop- 
ment of  the  system  of  equity.  But  the  gradual  formation  of  this 
body  of  law,  called  ^case-law''  or  ^udge-made  law,''  is  not  regarded 
as  an  infraction  of  the  principle  under  consideration,  or  as  an  usur- 
pati<Mi  Qf  legislative  power  by  the  courts.  But  as  regards  statutes, 
not  unconstitutional,  it  is  the  plain  duty  of  the  courts  to  apply  them 
as  they  find  them.  For  instance,  the  correctness  or  incorrectness 
of  a  legislative  opinion  on  which  an  act  is  founded  is  not  a  question 
within  the  province  of  the  courts  to  d^:ermine;  they  must  assume 
the  fact  to  be  as  the  legislature  states  or  assumes  it.*^  Another 
application  of  the  main  rule  teaches  us  that  legislative  powers  can- 
not be  imposed  upon  the  judicial  department.  For  example,  a  stat- 
ute anthorising  a  court  to  assess  county  taxes  is  unconstitutional, 
as  it  orders  a  judicial  tribunal  to  do  a  legislative  act.** 

8ome-^AM  BespecU  the  Executive. 

There  ace  but  few  conceivable  cases  in  which  the  judicial  depart- 
ment could  usurp  purely  executive  functions  or  attempt  the  per- 
formance of  purely  executive  acts.  But  the  importance  of  the 
principle^  In  this  connection,  is  discovered  in  the  rule  that  the 
conrts  mufit  arrogate  no  supervision  or  control  over  the  executive 

•«  People  V.  Lawrence,  36  Barb.  177. 

tt  Hardenburgh  y.  Kidd,  10  Cal.  402.   See,  also,  Vaughn  v.  Harp,  49  Ark. 
lea;  Sx  parte  Griffiths,  118  Ind.  83,  20  N.  B.  513. 
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department  in  the  discharge  of  its  proper  duties.  The  judiciary 
does  not  possess,  and  cannot  exercise,  any  revisory  power  over  ex- 
ecutive duties.**  Thus  the  courts  have  no  authority  to  require  the 
chief  executive  of  the  state  by  mandamus,  or  forbid  him  by  injunc- 
tion, to  perform  any  executive  act  which  is  political  in  its  charac- 
ter, or  which  involves  the  exercise  of  judgment  or  discretion.  At 
the  same  time,  it  is  generally  (though  not  universally)  conceded 
that  if  the  duty  sought  to  be  enforced  is  one  within  the  scope  of  the 
governor's  powers,  but  is  merely  ministerial  in  its  nature,  not  polit- 
ical and  not  involving  the  exercise  of  judgment  or  discretion,  but 
simply  obedience  to  the  commands  of  positive  law,  then,  if  the 
rights  of  private  persons  depend  upon  the  performance  of  this  duty 
by  the  executive,  the  writ  of  mandamus  may  issue  to  compel  hiuL*' 
The  rule  settled  by  the  United  States  courts  in  this  regard  is  that 
they  ^'will  not  interfere  by  mandamus  with  the  executive  ofQcers 
of  the  government  [such  as  the  heads  of  departments  or  bureaus] 
in  the  exercise  of  their  ordinary  official  duties,  even  where  those 
duties  require  an  interpretation  of  the  law,  the  courts  having  no 
appellate  power  for  that  purpose.  But  when  they  refuse  to  act  in 
a  case  at  all,  or  when,  by  special  statute  or  otherwise,  a  mere  min- 
isterial duty  is  imposed  upon  them,  that  is,  a  service  which  they 
are  bound  to  perform  without  further  question,  then,  if  they  refuse, 
mandamus  will  be  issued  to  compel  them."  ** 

»4  Astrom  v.  Hammond,  8  McLean,  107,  Fed.  Gas.  No.  596. 

tB  Harpending  v.  Halght,  89  Oal.  189;  State  v.  Fletcher,  39  Mo.  888;  People 
V.  Blssell.  19  in  229;  People  v.  Yates,  40  lU.  126;  State  v.  Chase,  5  Ohio  Si  528. 

«•  U.  S.  V.  Black,  128  U.  S.  40,  9  Sup.  St  12;  Marbury  v.  Madison,  1  CrapcfiT 
137;  CcfiV^Schurz,  102  U.  S.  378;  Gaines  v.  Thompson,  7  WalL  847;  Secre- 
tary V.  McGarraSail,  9  WaU.  298;  Noble  v.  Union  River  L.  K.  Co.,  147  U.  S. 
165,  13  Sup.  Ct.  271;  Board  of  Liquidation  v.  McComb,  92  U.  S.  531;  U.  S. 
V.  Blaine,  139  U.  8.  306,  11  Snp.  Ct  607;  Decatur  Bank  v.  Paulding,  14  Pet 
497.  Mandamus  will  not  lie  to  compel  the  secretary  of  state  to  pay  ov^  to 
a  private  citizen  money  collected  by  the  United  States  from  a  foreign  govern- 
ment under  arbitration  or  by  diplomatic  intervention,  as  indemnity  for  injuries 
inflicted  by  such  foreign  power  or  its  subjects  upon  such  citizen.  There  is  no 
element  of  contract  between  the  latter  and  the  United  States,  nor  is  the  fund 
held  In  trust  for  him  in  such  sense  that  he  can  require  its  payment  to  him  by 
process  of  law.    U.  &  v.  Bayard,  4  Mackey  (D.  0.)  310. 
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POLITICAL  QUESTIONS. 

66.  Qu66tloii8  which  are  of  a  political  nature  are  not  the 
subject  of  judicial  cognizance;  courts  will  leave  the  de- 
termination of  them  to  the  executive  and  legislative  de- 
imrtments  of  the  government. 

Chief  Justice  MarshaJl,  at  an  early  day,  observed  that  "questions 
in  their  nature  political,  op  which  are,  by  the  constitution  and  laws, 
submitted  to  the  executiye,  can  neyer  be  made  in  this  court"  *^  And 
it  is  a  well-settled  general  rule  that  no  court  will  undertake  to  decide 
questions  of  this  sort  When  such  questions  arise  in  the  course  of 
litigation,  the  courts  will  refuse  to  take  jurisdiction  of  the  action, 
if  it  necessarily  Involyes  such  a  determination,  or,  if  the  question 
has  been  settled  by  t&e  action  of  the  political  departments  of  the  gov- 
emment,  the  judiciary  will  accept  and  follow  their  conclusions  with- 
out question."  There  are  two  reasons  for  this  rule.  In  the  first 
{dace,  courts  ought  not  to  usurp  the  functions  of  the  political  branches 
of  the  gOTemment  nor  intrude  upon  their  Jurisdiction,  And,  second, 
in  public  affairs  of  the  state  or  nation,  such  as  may  be  made  the 
basis  of  executiye  or  legislative  action,  the  Judicial  tribunals  must 
not  hamper  or  embarrass  the  other  departments  by  prejudging  the 
questions  which  they  will  have  to  decide,  or  attempting  to  review 
their  decisions  already  made. 

•T  Marbury  v.  Madison,  1  Granch,  187, 170. 
••  A  good  ffluBtratlon  of  this  rale  Is  fouiid  In  the  case  of  Georgia  v.  Stan- 
ton, 6  WaU.  50.  It  was  a  bill  filed  by  the  state  «f  Georgia  against  the  Secre- 
tary of  War,  the  general  of  the  army,  and  the  conmiander  of  the.third  mlli- 
taiy  district,  to  restrain  them  from  executing  the  "Reconstruction  Acts"  of 
congress,  on  the  ground  that  such  execution  would  annul  and  abolish  the 
existing  state  government  of  Georgia,  and  establish  another  and  different 
one  In  its  place.  The  biU  also  alleged  the  ownership  by  Georgia  of  certain  real 
and  persbnal  property,  including  the  state  capltol  and  executiye  mansion, 
«nd  that  the  execution  of  the  acts  would  depriye  plaintiff  of  the  possession 
and  enjoyment  of  its  property.  It  was  held  that  the  rights  thus  sought  to 
be  protected,  being  rights  of  soyereignty,  of  political  Jurisdiction,  of  goyem- 
ment,  of  corporate  existence  as  a  state,  with  its  constitutional  powers  and 
prlvUeges,  the  questions  presented  were  political  questions  merely,  belonging 
to  the  two  great  political  departments  of  the  government,  and  not  the  sub- 
ject of  Judicial  cognizance. 
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The  question  which  of  two  opposing  governments,  each  claiming 
to  be  the  rightful  goyemment  of  a  state,  is  the  legitimate  govern- 
ment, is  an  illustration  of  the  kind  of  questions  which  the  courts  will 
refuse  to  decide  on  the  ground  of  their  belonging  to  the  political 
departments.**  So,  also,  it  belongs  exclusively  to  the  executive 
and  legislative  departments  to  recognize,  or  refuse  to  recognize,  a 
new  government  in  a  foreign  country,  claiming  to  have  displaced  the 
old  and  to  have  established  itself.**  And  who  is  the  sovereign,  de 
jure  or  de  facto,  of  a  given  district  or  territory,  is  not  a  judicial  but 
a  political  question.*^  Again,  whether  or  not  a  state  of  war,  in- 
surrection, or  public  hostility,  within  the  limits  of  the  country,  or 
between  this  country  and  a  foreign  power,  existed  at  a  g^ven  date, 
and  the  nature  and  extent  of  the  war,  if  any  existed,  is  a  question 
on  which  the  judicial  tribunals  must  follow  the  political  departments 
and  accept  their  determination  bb  conclusive.**  Treaties,  in  so  far 
as  they  involve  the  rights  of  private  litigants,  may  be  the  subject  of 
judicial  cognizance,  but  not  with  respect  to  their  execution  or  their 
effect  on  public  rights.  Thus,  no  court  has  power  to  question,  or 
in  any  manner  look  into,  the  powers  or  rights  recognized  by  a  treaty 
in  the  nation  or  tribe  with  which  it  was  made.**  Nor  are  the  courts 
authorized  to  inquire  or  decide  whether  the  person  who  ratified  a 
treaty  on  behalf  of  a  foreign  nation  had  the  power,  by  its  constitu- 
tion and  laws,  to  make  the  engagements  into  which  he  entered;  if 
the  executive  department  accepts  the  treaty  as  valid,  that  is  enough 
for  the  courts.**  And  on  the  same  principle,  it  is  not  for  the  courts 
to  decide  "whether  a  treaty  with  a  foreign  sovereign  has  been  vio- 
lated by  him;  whether  the  consideration  of  a  pitrticular  stipulation 
in  a  treaty,  has  been  voluntarily  withdrawn  by  one  party,  so  that  it 
is  no  longer  obligatory  on  the  other;  or  whether  the  views  and  acts 
of  a  foreign  sovereign,  manifested  through  his  representative  here, 

>•  Luther  t.  Borden,  7  How.  1;  Thomas  v.  Taylor,  42  Miss.  e61« 

*o  Kennett  t.  Ohambers,  14  How.  38. 

41  Jones  V.  U.  S..  137  U.  S.  202,  11  Sup.  Ot  80. 

4>  Gray  v.  U.  S.,  21  Ot  01.  840;  U.  S.  v.  One  Hundred  and  Twenty-Nine  Pack- 
ages, 2  Am.  Law  Reg.  410,  Fed.  Oas.  Nb.  1^941;  Gelston  v.  Hoyt,  8  Wheat 
246,824. 

4s  Maiden  t.  IngersoU,  6  Mich.  878ii 

««  Doe  V.  Braden,  16  How.  685. 
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have  given  Jost  occaaion  to  the  political  departments  of  our  govern- 
ment to  withhold  the  execution  of  a  promise  contained  hi  a  treaty,  or 
to  aet  in  direct  contravention  of  snch  promise.''  ^'  80,  again,  the 
validity  of  the  retrocession  to  Virginia  of  that  part  of  her  territory 
which  was  originally  ceded  to  the  United  States  to  form  part  of  the 
District  of  Ck>lmnlda,  is  settled  by  the  political  departments  of  gov- 
ernment and  cannot  be  inquired  into  by  the  courts.** 

But,  on  the  other  hand,  the  ascertainment  of  the  boundary  be- 
tween two  states,  or  between  a  state  and  a  territory,  is  not  so  far 
political  in  its  nature  that  the  courts  may  not  determine  it.*^  Nor 
is  the  question  of  the  eligibility  of  a  person  elected  to  executive  office 
in  the  state  government.**  Neither  is  the  question  whether  or  not 
an  apportionment  act  (dividing  the  state  into  districts  for  the  elec- 
tion of  members  of  the  legislature)  conforms  to  the  requirements  of 
the  constitution.** 

ADVISOBY  OPIinONS  BY  THE  COUBTS. 

66.  The  courts  cannot  be  required  to  render  their  opin- 
ions uiK>n  questions  of  law,  except  in  oases  actually  before 
them.  But  in  a  few  of  the  states,  the  constitutions  em- 
power the  executlTe  or  leglslatiTe  departments  to  demand 
the  opinion  of  the  supreme  court  on  important  questions 
relating  to  i>ending  measures. 

For  instance,  the  constitution  of  Massachusetts  declares  that 
''each  branch  of  the  legislature,  as  well  as  the  governor  and  council, 
shall  have  authority  to  require  the  opinions  of  the  justices  of  the 
suprane  judicial  court  upon  important  questions  of  law  and  upon 
solemn  occasions.''  *®    And  in  five  or  six  other  states  similar  consti- 

«•  Taylor  y.  Morton,  2  Curt  454,  Fed.  Gas.  No.  18,709. 

tl^ghimps  V.  Payne,  ^U.  8. 130. 

«T  u.  S.  Y.  Texas,  148  U.  S.  621,  12  Sup.  Ct  488;  Rhode  Uland  y.  Massachn 
Ktts,  12  Pet  857. 

«i  State  V.  Gleason,  12  Fla.  190. 

«•  State  T.  Cunningham,  81  Wis.  440,  51  N.  W.  724.  And  see  same  case,  88 
WIfc  90,  58  N.  W.  85;  People  v.  Thompson,  155  UL  451,  40  N.  S.  807. 

iff  Const  Mass.  c  8»  art  2i 
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tutional  prbvisions  are  found.  Bnt  nnless  the  constitution  so  pro- 
vides, it  is  not  within  the  lawful  power  of  the  other  departments  of 
the  government  to  thus  propound  questions  to  the  courts  and  re- 
quire answers  to  them.  A  statute  authorizing  either  house  of  the 
legislature  to  do  this  is  unconstitutional,  for  the  reason  that  it  im- 
poses on  the  courts  duties  which  are  not  judicial  in  their  nature/^ 
The  President  of  the  United  States  does  not  possess  any  authority 
to  require  the  opinion  of  the  supreme  court  on  questions  propounded 
to  them."*  *^  giving  such  opinions  (where  authorized  by  the  con- 
stitution) the  justices  do  not  act  as  a  court,  but  as  the  constitutional 
advisers  of  the  other  departments  of  the  government,  and  it  has 
never  been  considered  essential  that  the  questions  proposed  should 
be  such  as  might  come  before  them  in  their  judicial  capacity.''  ** 
But  it  is  held  that  questions  relating  to  the  desirability  or  policy 
of  proposed  legislation  cannot  be  thus  propounded  to  the  court.** 
'^t  is  well  understood,  and  has  often  been  declared  by  this  court, 
that  an  opinion  formed  and  expressed  under  such  Circumstances 
cannot  be  considered  in  any  sense  as  binding  or  conclusive  on  the 
rights  of  parties,  but  is  regarded  as  being  open  to  reconsideration 
and  revision;  yet  it  necessarily  presupposes  that  the  subject  to 
which  it  relates  has  been  judicially  examined  and  considered,  and 
an  opinion  formed  thereon."  **  A  finding  of  law  and  fact  made  by 
the  Court  of  Claims,  at  the  request  of  the  head  of  a  department,  with 
the  consent  of  the  claimant,  and  transmitted  to  such  department, 
but  which  is  not  obligatory  on  the  department,  is  not  a  judg- 
ment The  function  of  the  court  in  such  a  case  is  ancillary  and 
advisory  only,  and  hence  its  decision  is  not  appealable.** 

•1  In  re  AppUcatlon  of  Senate,  10  Minn.  78  (Gil.  5Q. 

ii  2  Story,  Conflt.  S  1571. 

B«  Opinion  of  the  Justices,  126  Mass.  657. 

i«  In  re  Senate  BiU  65,  12  Colo.  466,  21  Pac.  47a 

iB  Green  v.  Com.,  12  AUen  (Mass.)  155. 

••  In  re  Sanborn,  148  U.  &  222, 18  Sup.  Ct  577. 
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CHAPTER  VL 

THE  FEDERAL  EXECUTIVE. 

« 
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58.  The  Vice-President. 

60-60.  Election  of  President  and  Vice-President. 

61.  Quallflcatlons  of  President 

62.  Vacancy  In  Office  of  President 
68.  Compensation  of  President 

64.  Oath  of  Office  of  President. 

65.  Independence  of  the  Execntlve. 
06-67.    Veto  Power  of  President 

68.  Military  Powers  of  President 

eO-72.  The  Cabinet 

78.  Pardoning  Power. 

74-75.  The  Treaty-Making  Power. 

76-77.  Appointments  to  Office. 

78.  Presidential  Messages. 

70.  Convening  and  Adjourning  Congress. 

80.  Diplomatic  Relations. 

81.  Bzecntlon  of  the  Laws. 
82-^84.  Impeachment 

THE  PBESIDE17T. 

67.  The  executive  power  of  the  United  States  is  vested 
in  a  President  of  the  United  States,  who  holds  his  office 
during  a  term  of  fonr  years. 

THE  VICE-PBESIDENT. 

68.  The  Vice-President  of  the  United  States  is  elecced 
at  the  same  time  with  the  President  and  holds  his  office 
for  the  same  term.  He  acts  as  president  of  the  senate, 
and  sacceeds  to  the  presidency  in  case  of  the  removal  of 
fhe  President  from  office,  or  of  his  death,  resignation,  or 
dlsabilily. 
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ELECTION  OF  FBESIDENT  AND  VICE-PBESIDENT. 

69.  The  President  and  Vice-President  are  chosen  by  an 
electoral  college,  the  members  of  which  are  appointed  or 
elected  in  the  several  states,  each  state  Jbeing  entitled  to 
a  representation  therein  equal  to  the  whole  number  of  its 
senators  and  representatiTOS  in  congress. 

60.  If  no  candidate  for  the  presidency  receives  a  majori- 
ty of  the  votes  cast  by  the  electoral  college,  the  President 
is  to  be  elected  by  the  house  of  representatives.  In  a 
similar  contingency,  the  Vice-President  is  chosen  by  the 
senate. 

The  method  of  electing  the  President  and  Vice-President  Is  pre- 
scribed by  the  twelfth  amendment  to  the  constitution,  together  with 
such  parts  of  the  first  section  of  the  second  article  as  have  not  been 
superseded  by  that  amendment  The  presidential  electors,  chosen 
as  ther^n  directed,  constitute  what  is  commonly  called  the  Mectoral 
college."  It  will  be  observed  that  congress  may  determine  the  time 
of  choosing  the  electors  and  the  day  on  which  they  shall  give  their 
votes,  which  day  shall  be  the  same  throughout  the  United  States. 
In  pursuance  of  this  power,  the  day  for  casting  the  votes  was  at 
first  fixed  on  the  first  Wednesday  of  December  in  every  fourth  year. 
But  by  the  statute  now  in  force  (Act  Jan.  23, 1845),  the  electors  are 
to  be  chosen  on  the  Tuesday  next  after  the  first  Monday  of  Novem- 
ber. But  the  manner  of  choosing  the  electors  is  left  entirely  to  the 
individual  states.  The  state  legislatures  have  exclusive  pow»  to 
direct  the  manner  in  which  the  presidential  Sectors  shall  be  ap- 
pointed. Buch  appointment  may  be  made  by  the  legislature  direct- 
ly, or  by  popular  vote  in  districts,  or  by  a  general  ticket,  as  the 
legislature  may  direct*  At  the  present  day,  the  last  mentioned 
method  is  almost  jiniveraally  in  vogue.  The  constitution  does  not 
prescribe  the  qualifications  of  a  presidential  elector,  except  in  a 
negative  way.  No  person  is  eligible  to  this  office  who  is  a  '^senator 
or  representative,  or  who  holds  an  office  of  trust  or  profit  under  the 
United  States.''    And  by  the  third  section  of  the  fourteenth  amend- 

i  McPhsrson  v.  Blacker,  146  U.  S.  1,  13  Sup.  Ot  S. 
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menty  no  person  is  eligible  wha  has  violated  an  oath  preyloasly 
taken  to  snpport  the  constitution  of  the  United  States,  by  engaging 
in  insarrection  or  rebellion  against  the  same,  or  giving  aid  or  com- 
fort to  the  enemies  thereof,  unless  his  disability  has  been  removed 
by  congreas.  A  disqualification  for  the  oifice  of  presidential  elector, 
caused  by  the  holding  of  an  oifice,  cannot  be  removed  by  the  resigna- 
tion of  that  office  after  the  choosing  of  the  elector  but  before  he 
comes  to  cast  his  vote  for  President*  The  courts  of  a  state  have  ju- 
risdiction of  an  indictment  for  illegal  voting  for  presidential  elec- 
tors.* 

The  electors  are  required  to  make  lists  of  the  votes  which  they 
cast,  and  sign  and  certify  the  same,  and  transmit  them  sealed  to  the 
president  of  the  senate.  It  is  also  provided  that  this  officer,  in  the 
presence  of  both  houses  of  congress,  shall  open  all  the  certificates. 
The  constitution  then  provides  that  the  votes  shall  be  counted.  But 
it  is  not  prescribed  by  whom  the  counting  shall  be  done,  nor  who 
shall  declare  the  result  But  this  is  now  regulated  by  statute,  the 
duty  being  cast  upon  the  president  of  the  senate,  who  was  obviously 
intended  to  discharge  it.  But  neither  in  the  original  plan  nor  in 
the  twelfth  amendment  is  any  provision  made  for  the  determina- 
tion of  questions  which  may  arise  as  to  the  regularity  or  authentic- 
ity of  the  returns  or  the  rigfht  or  qualification  of  the  electors,  or  the 
manner  or  circumstances  in  which  the  votes  should  be  counted. 
This  serious  defect  In  the  constitution  was  made  apparent  in  the 
memorable  contest  of  1877.  The  electoral  commission,  by  which 
that  election  waa  determined,  was  created  only  to  meet  the  partic- 
ular emergency,  and  was  not  made  applicable  to  future  cases.  But 
since  that  tlme^  congress  has  provided  regulations  for  these  matters 
with  such  care  and  minuteness  of  detail  that  no  such  dispute  is 
likely  ever  to  recur.* 

Oreat  importance  was  attached  by  the  f ramers  of  the  constitu- 
tion to  the  interposition  of  the  electoral  college  between  the  i>aA- 
sions  and  prejudices  of  the  undiscriminating  multitude  of  voters 
and  the  high  office  of  President  But  in  no  single  instance  have 
their  designs  and  theories  been  more  completely  frustrated  by  the 

i  In  re  CorUss,  11  B.  L  688. 

•  In  re  Green,  134  U.  8.  877,  10  Sup.  Ct  58d. 

4  Act  Ck>ng.  Feb.  8, 1887  (24  Stat  378);  Act  Oct  19,  1888  (26  Stat  618). 
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practical  workings  of  the  i^tem  than  in  this.  It  is  well  known  that 
at  present  the  electors  have  no  independent  choice  of  the  candidates 
for  whom  their  Totes  shall  be  cast  The  candidates  are  nominated  by 
national  conventions  of  the  political  parties,  and  the  electors  have 
merely  the  perfunctory  task  of  registering  their  votes  for  the  can- 
didate of  the  party  by  whom  they  were  chosen.  Only  in  very  rare 
instances  do  the  presidential  electors  find  themselves  at  liberty  to 
exercise  their  personal  judgment  or  preference.  In  general,  the 
electoral  college  is  a  mere  survivaL 

The  house  of  representatives  is  to  elect  the  President  in  case  no 
person  has  a  majority  of  the  electoral  votes.  In  that  event,  the  per- 
sons receiving  the  greatest  number  of  votes  (not  exceeding  three 
candidates)  are  to  be  voted  for,  the  vote  is  by  states,  each  state 
having  one  vote,  and  a  majority  of  all  the  states  is  necessary  to  elect. 
In  the  same  contingency,  the  senate  is  to  choose  the  Vice-President^ 
voting  for  the  two  candidates  standing  highest  on  the  list. 


QUALIFICATIONS  OF  FBESIDENT. 

61.  The  constitution  prescribes  the  qualifications  of  fhe 
President  in  three  particulars.  To  be  elig^ible  to  this  ofB.ce 
he  must 

(a)  Be  a  natural  bom  citizen  of  the  United  States; 

(b)  Have  attained  the  age  of  thirty-five  years; 

(o)  Have  been  for  fourteen  years  a  resident  within  fhe 
United  States. 

Gong^ress  would  clearly  have  no  power  to  add  to  these  qnaMca- 
tions,  nor  to  dispense  with  any  requisite  laid  down  in  the  consti- 
tution. ''By  residence,  in  the  constitution,  is  to  be  understood,  not 
an  absolute  inhabitancy  within  the  United  States  during  the  whole 
period,  but  such  an  inhabitancy  as  includes  a  permanent  domicile 
in  the  United  States.  No  one  has  supposed  that  a  temporary  ab- 
sence abroad  on  public  business,  and  especially  on  an  embassy  to  a 
foreign  nation,  would  interrupt  the  residence  of  a  citizen  so  as  to 
disqualify  him  for  office.  If  the  word  were  to  be  construed  with 
such  strictness,  then  a  mere  journey  through  any  foreign  adjacent 
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territory,  for  health  or  for  pleasare,  or  a  commorancy  there  for  a 
single  day,  would  amount  to  a  disqualification/' ' 


VACANCT  IN  OFFICE  OF  FBESIDENT. 

62.  In  case  of  the  removal  of  the  President  from  ofB^oe, 
or  of  his  death,  resignation,  or  Inability  to  discharge  the 
powers  and  duties  of  the  of&ce,  the  same  devolves  upon 
the  Vice-President.  If  both  these  should  die,  or  be  inca- 
pacitated from  discharging  the  duties  of  the  of&ce,  as 
above,  then,  by  a  statutory  provision,  the  of&oe  devolves 
upon  certain  members  of  the  cabinet,  succeeding  each 
other  in  a  prescribed  order. 

The  constitution  gives  to  congress  the  power  by  law  to  **proYlde 
for  the  case  of  removal,  death,  resignation,  or  inability  both  of  the 
President  and  Vice-President,  declaring  what  officer  shall  then  act 
as  President,  and  such  officer  shall  act  accordingly  until  the  disa- 
bility be  removed  or  a  President  shall  be  elected."  In  pursuance 
of  this  power,  it  was  at  first  provided  that,  in  the  case  supposed, 
the  president  of  the  senate,  or,  if  there  were  none,  then  the  speaker 
of  the  house  of  representatives  for  the  time  being,  should  act  as 
President*  But  this  law  was  repealed  by  an  act  passed  in  1886  ^ 
wherein  it  is  provided  that  in  default  of  both  a  President  and  Vice- 
President  capable  of  acting,  the  heads  of  departments  shall  succeed 
them  in  the  following  order:  The  secretary  of  state;  the  secretary 
of  the  treasury;  the  secretary  of  war;  the  attorney-general;  the  post- 
master-general; the  secretary  of  the  navy;  the  secretary  of  the  in- 
terior. This  act  settles  a  question  of  considerable  importance  which 
was  left  open  under  the  former  law.  It  declares  that  its  terms  shall 
apply  only  to  such  among  the  above  named  offir^ers  as  are  eligible 
to  the  office  of  President  under  the  constitution  and  not  under  im- 
peachment at  the  time.  If  the  Vice-President  becomes  acting  Pres- 
ident, he  will  hold  the  office  until  the  expiration  of  the  term  for 
which  the  President  was  elected.  And  so  also,  it  would  api)ear,  will 
a  member  of  the  cabinet,  succeeding  under  the  terms  of  the  law 
mentioned  above,  except  in  the  case  where  the  cause  of  his  succession 

•  2  story.  Const  f  1479.         tRev.  St  U.  8.  U  146-150.        t  24  Stat.  1. 
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U  a  temporary  disability  of  the  President,  in  which  event  he  is  only 
to  hold  the  office  until  the  disability  is  removed.  In  view  of  the  pos- 
sibility of  the  President  desiring  to  resign  his  office,  a  case  con- 
templated by  the  constitution,  it  was  very  important  that  the  method 
of  effecting  the  resignation  should  be  pointed  out,  and  that  there 
should  be  some  authoritative  declaration  of  the  proof  of  such  resigna- 
tion to  be  required.  This  desideratum  waB  met  by  an  early  act  of 
congress  providing  that  the  resignation  shall  be  made  by  some  in- 
strument in  writing,  declaring  the  same,  subscribed  by  the  party, 
and  delivered  into  the  office  of  the  secretary  ol  state.* 

COMPENSATION  OF  PRESIDENT. 

63.  The  constitutioii  provides  that  the  President  shall, 
at  stated  tiziies,  receive  for  his  services  a  compensation, 
which  shall  neither  be  increased  nor  diminished  daring 
the  period  for  which  he  shall  have  been  elected,  and  he 
shall  not  within  that  period  receive  any  other  emolument 
from  the  United  States  or  any  of  them. 

The  object  of  this  provision  is  of  course  to  put  the  President  be- 
yond either  the  fear  or  favor  of  congress,  by  deprivuig  that  body 
pf  the  power  to  coerce  him  into  submission  to  its  wishes  by  cutting 
off  his  stipend,  or  to  bribe  his  compliance  by  an  increase  of  salary. 
The  salary  of  the  President  was  at  first  fixed  at  |25,000  per  annum, 
and  so  continued  until  it  was  increased  to  150,000  by  the  act  of 
March  3, 1873.  As  this  statute  was  enacted  on  the  last  day  of  the 
first  tenn  of  President  Orant,  who  entered  upon  his  second  term 
on  the  next  following  day,  it  is  regarded  as  havijD^  established  a 
precedent  to  the  effect  that  an  increase  of  salary  made  after  the 
re-election  of  a  President  may  govern  his  compensation  4uiing  the 
second  term. 

•  Act  March  1, 1702,  c  8,  f  11  (Bev.  St  U.  8.  f  151). 
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OATH  OF  OFFICE  OF  PBESIDEITF. 

84.  The  constitutioii  requires  that  the  Frestdent,  before 
he  enters  on  the  execution  of  his  office,  shall  take  the  fol- 
lowing oath  or  affirmation:  <<I  do  solemnly  swear  (or 
affirm)  that  I  will  faithfully  execute  the  office  of  Presi- 
dent of  the  United  States,  and  will  to  the  best  of  my  abil- 
ity preserre,  protect,  and  defend  the  constitution  of  the 
United  States.** 

This  official  oath  is  nsnally  taken  by  the  President-elect  in  front 
of  the  Capitol  at  Washington,  in  the  presence  of  both  houses  of 
congress.  It  is  commonly  administered  by  the  chief  justice  of  the 
supreme  court,  but  this  is  a  matter  of  precedent  only,  and  any  per- 
son having  authority  to  administer  such  an  oath  could  legally  per- 
form the  office.  As  to  the  Vice-President,  his  official  oath  is  not 
expressly  provided  for  in  the  constitution,  but  it  falls  within  the 
provision  of  the  last  clause  of  the  sixth  article,  which  requires  that 
^all  executive  and  judicial  officers  both  of  the  United  States  and 
of  the  several  states^  shall  be  bound  by  oath  or  affirmation  to  sup- 
port this  constitution.'^  And  if  he  succeeds  to  the  presidencyi  he 
then  takes  the  oath  of  office  prescribed  for  the  President 

With  general  reference  to  the  oath  taken  by  officers  to  support 
the  constitution,  it  may  be  said  that  (except  as  it  regards  the  officer's 
personal  obedience  to  the  constitution)  it  is  to  be  taken  as  a  political 
oath.  It  means  that  the  officer  will  ^naintain  the  supremacy  and 
inviolability  of  the  constitution  against  disruption  by  domestic  in- 
trigue or  foreign  aggression. 

INDEFEin)ENCE  OF  THE  EXECUTIVE. 

06.  In  the  exercise  of  his  constltational  powers  and  fanc- 
tUms,  the  F^resident  is  an  independent,  co-ordinate  branch 
ef  the  government,  not  subject  to  the  direction  or  control 
of  either  congress  or  the  courts. 

The  constitution  makes  the  President  of  the  United  States  the 
repositoiy  of  all  the  executive  power  of  the  nation,  thus  constituting 
him  a  separate  department  of  the  government,  not  inferior  to  the 
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others,  but  co-ordinate  with  them,  and  independent  of  theuL  His 
acts  and  detenninations,  within  the  sphere  of  his  constitational 
powers,  cannot  be  controlled,  questioned,  or  overruled  by  the  legusk 
lative  or  judicial  departments.  He  is  invested  with  political  discre- 
tion, and  in  the  exercise  thereof  he  is  responsible  to  no  other  perscm  or 
department  of  the  government.  He  also  has  such  other  incidental 
privileges  and  immunities  as  are  necessary  to  enable  him  to  exercise 
his  powers  and  discharge  his  duties  without  interference  or  hindrance. 
'In  the  exercise  of  his  political  powers  he  is  to  use  his  own  discre- 
tion, and  is  accountable  only  to  his  country  and  to  his  own  con- 
science. His  decision  in  relation  to  these  powers  is  subject  to  no 
control,  and  his  discretion,  when  exercised,  is  conclusive.*'*  The 
exercise  by  the  President  of  his  executive  powers  can  neither  be 
commanded  nor  restrained  by  the  ordinary  process  of  the  courts. 
Nor  can  the  discharge  of  his  executive  duties  be  thus  compelled, 
or  in  any  wise  interfered  with.  Thus  in  the  case  of  State  of  Mis- 
sissippi V.  Johnson,**  it  was  held  that  a  writ  of  injunction  cannot 
be  issued  to  restrain  the  President  from  carrying  into  execution 
an  act  of  congress,  on  the  allegation  that  the  act  is  unconstitutional. 
Nor  can  the  writ  of  mandamus  be  issued  to  compel  the  President 
to  perform  an  act  which  lies  within  his  political  discretion.^^  And 
since  the  grant  of  executive  powers  to  the  President  necessarily 
implies  that  he  shall  be  enabled  to  exercise  them  without  any  ob- 
struction or  hindrance,  it  follows  that  he  cannot  be  liable  to  arrest, 
imprisonment,  or  detention,  while  he  is  in  the  discharge  of  the 
duties  of  his  office,  and  for  this  purpose  his  person  must  be  deemed, 
in  civil  cases  at  least,  to  possess  an  official  inviolabUity.*'  It  is 
doubtful  whether  he  could  be  compelled  to  appear  in  court  in 
obedience  to  the  writ  of  subpoena.  Such  a  writ  was  served  on 
President  Jefferson  on  the  trial  of  Aaron  Burr,  but  he  refused  to 
obey  it)  and  the  matter  was  never  pressed  to  a  decision. 

The  exemption  of  the  President  from  being  controlled  or  inter- 
fered with  by  the  process  of  the  courts  extends  also  to  the  heads 
of  departments  and  other  high  executive  officers,  in  so  far  as  re- 

•  2  story,  Const  f  1669. 

10  4  Wall.  475.    See,  also,  Georgia  y.  Stanton,  6  Wall.  50, 

XI  Marbury  v.  Madison,  1  Cranch,  1S7, 

IS  2  Story,  Const  f  1568. 
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latea  tm  mattera  in  which  they  are  inyested  with  discretion,  or  po- 
litical matters,  though  not  in  relation  to  duties  which  are  merely 
ministerial,  or  which  do  not  involve  the  exercise  of  any  discretion, 
and  where  the  rights  of  private  parties  are  concerned.^'  Bef  erenoe 
has  already  been  made  to  this  topic,  in  the  first  and  fifth  chapters, 
in  connection  with  the  rule  of  personal  and  political  responsibility 
and  the  iadependenoe  of  the  executive  department. 

VETO  POWEB  OF  FBESIDEI97F. 

66.  The  president  has  constitutional  authority  to  nega- 
tive any  act  or  joint  resolution  of  congress,  by  returning 
the  same  with  his  disapproval. 

67.  The  veto  power  is  subject  to  two  restrictions: 

(a)  It  must  be  exercised  within  ten  days. 

(b)  A  veto  may  be  overruled  by  the  concurrent  vote 

of  two-thirds  of  both  houses  of  congress. 

The  constitution  provides  that  every  bill  passed  by  the  two  houses 
of  congress,  and  also  every  order,  resolution,  and  vote  to  which  the 
concurrence  of  both  houses  is  necessary  (except  on  a  question  of 
adjournment)  shall,  before  it  becomes  a  law,  be  presented  to  the  Pres- 
ident. If  he  approves  it,  he  shall  sign  it;  but  if  not,  he  shall  return 
it,  with  his  objections,  to  the  house  in  which  it  originated.  When  a 
bill  is  thus  returned  with  a  veto  message,  the  house  receiving  it  shall 
enter  the  President's  objections  at  large  on  its  journal  and  proceed 
to  reconsider  the  bill.  The  bill  may  then  be  passed  over  the  Presi- 
dent's veto,  by  a  vote  of  two-thirds  of  both  houses,  the  vote  being 
taken  by  yeas  and  nays  and  the  names  of  those  voting  for  and  against 
the  measure  being  entered  on  the  journals.  If  any  bill  shall  not 
be  returned  hj  the  President  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  it  shall  become  a  law  in  - 
like  manner  as  if  he  had  signed  it,  unless  congress,  by  their  adjourn- 
ment, prevent  its  return,  in  which  case  it  shall  not  become  a  law. 

This  power  vested  in  the  President  is  not  executive  in  its  nature. 
but  essentially  legislative.  It  makes  him,  in  effect,  a  branch  of  con- 
gress, though  only  to  a  limited  and  qualified  extent    It  operates 

IS  Kendan  v.  U.  8.,  12  Pet  627;  Marbory  v.  Madison,  1  Cranch,  137. 
BIi.CON8T.L.— 7 
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as  a  check  on  the  enactment  of  hasty,  unwise,  or  improper  laws. 
The  provision  which  requires  the  executive  to  exercise  his  veto 
power  within  ten  days,  if  at  all,  is  a  very  important  and  substan- 
tial limitation  upon  this  power.  For  if  it  were  not  for  this  olajose^ 
it  would  be  within  the  power  of  the  President  to  prevent  or  indefi- 
nitely suspend  all  legislation  which  might  be  personally  or  politi- 
cally obnoxious  to  him,  by  mere  inaction,  without  being  compelled 
to  disclose  the  ground  of  his  opposition  or  come  before  congress 
and  the  country  with  any  explanation  of  his  views.  And  then,  by 
way  of  a  counter  check,  it  is  provided  that  congress  shall  not  rob 
the  executive  of  his  right  to  exercise  this  power  by  terminating  its 
session  before  the  President  can  act  A  further  and  very  impor- 
tant check  upon  congress,  in  its  relation  to  the  executive  in  this 
respect,  was  rendered  necessary  by  the  consideration  that  the  re- 
quirement that  "every  bill"  should  be  sent  to  the  President  for  his 
approval  might  easily  be  evaded  by  calling  the  particular  measure 
an  "order''  or  a  "resolution.''  Hence  it  was  thought  good  to  pro- 
vide that  all  orders,  resolutions,  and  votes,  to  which  the  concurrence 
of  both  houses  shall  be  necessary,  save  on  a  question  of  adjournment, 
shall  take  the  same  course  and  be  subject  to  the  same  veto  power  as 
abilL 

Extensive  as  the  veto  power  Is,  there  is  yet  one  particular  in 
which,  in  the  opinion  of  many  publicists,  it  might  profitably  be  ex- 
tended. That  is,  a  constitutional  amendment  might  give  to  the 
President  the  authority  to  disapprove  of  any  particular  part  or  item 
of  a  bill  which  may  appear  to  him  to  be  objectionable.  At  present, 
the  chief  magistrate  must  aot  upon  the  "bill"  as  a  whole.  An  ap- 
propriation bill  or  a  revenue  measure  may  consist  of  a  great  number 
of  separable  items,  some  of  which,  in  the  judgment  of  the  executive, 
may  be  unconstitutional  or  inexpedient  Yet  he  must  either  approve 
or  reject  the  entire  act  He  has  no  power  to  veto  any  individual 
item. 

As  to  the  grounds  on  which  the  President  may  exercise  this 
power,  the  constitution  prescribes  no  limitations.  He  is  merely  re- 
quired to  return  the  bill  "with  his  objections."  It  is  within  the  scope 
of  his  power,  and  it  is  probably  one  of  the  purposes  for  which  it  was 
given,  that  he  should  judge  of  the  constitutionality  of  all  proposed 
legislation.    But  he  is  not  restricted  to  this  ground  of  objection,  in 
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considering  a  bill  laid  before  him.  He  may  also  judge  of  its  eco- 
nomic or  political  wisdom,  its  expediency,  its  i>olicy,  or  its  relation  to 
other  laws  or  to  treaties.  In  fact,  thoagh  the  ground  of  his  objec- 
tion dionld  be  entirdy  arbitrary  or  capricious,  or  the  result  of  per- 
sonal feeling  or  prejudice^  still  the  constitution  does  not  forbid  him 
to  make  it  the  basis  of  a  yeto.  This  would  merely  furnish  a  reason 
for  the  attempt  to  pass  the  bill  without  his  approval. 

In  regard  to  matters  of  practice  in  the  signing,  approval,  and  re- 
turning of  bills,  the  rules  which  govern  the  President  and  congress 
are  similar  to  those  which  prevail  in  the  case  of  a  state  governor 
dealing  with  bills  laid  before  him  for  his  approval  or  rejection,  in 
-connection  with  which  subject  the  matter  will  be  more  fully  dis- 
cussed. At  present  it  is  only  necessary  to  remark  that  while  the 
President  is  required  to  evidence  his  approval  of  a  bill  by  his  sig- 
nature thereto,  there  is  no  provision  of  the  constitution,  nor  any 
just  implication  therefrom,  which  imposes  upon  him  the  duty  of 
affixing  a  date  to  his  signature.^^  . 

*/  MILITABY  FOWEBS  OF  FBESIDENT. 

68.  The  constitutioii  provides  fhat  the  Presldeiit  shall  be 
commander  in  chief  of  the  army  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  states  when  called 
into  the  actual  service  of  the  United  States. 

It  is  very  important,  in  this  connection,  to  observe  the  distinctloii 
between  the  powers  and  functions  of  the  President  and  those  of  con- 
gress, and  their  mutual  rdations.  The  subject  is  best  discussed  by 
considering  it  flvst  with  reference  to  the  prevalence  of  a  state  of 
peace,  and  then  in  relation  to  a  war  footing.  In  time  of  peace,  the 
President  has  two  sets  of  duties  to  discharge  with  reference  to  the 
aimy  and  navy.  First,  he  is  the  commander  in  chief,  and  as  such 
must  exercise  supreme  and  unhindered  controL  Secondly,  he  ^shall 
take  care  that  the  laws  be  faithfully  executed,"  and  in  pursuance  of 
this  duty  he  must  give  due  effect  to  the  acts  of  congress  which  con- 
cern the  military  and  naval  establishments.  Congress  has  power  to 
raise  and  support  armies,  to  provide  and  maintain  a  navy,  and  to 

14  Gardner  v.  Ck)l]ector,  6  WalL  499. 
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make  roles  for  the  goyenunent  and  regulation  of  the  land  and  naval 
forces.  Under  these  grants  of  authority  it  may  clearly  regulate  the 
enlistment  of  soldiers  and  sailors,  prescribe  the  number,  rank,  and 
pay  of  officers^  provide  for  and  regulate  arms,  ships,  forts,  arsenals, 
the  organization  of  the  land  and  naval  forces,  courts-martial,  militaiy 
offenses  and  their  punishment,  and  the  like.  And  all  these  laws  and 
regulations  the  President  is  to  carry  into  effect,  not  in  his  character  aa 
commander  in  chief,  but  as  a  part  of  his  general  executive  duty,  and 
with  as  great  or  as  little  choice  of  means  and  methods  as  congress 
may  see  fit  to  confide  to  him.  But  again,  in  virtue  of  his  rank  as  the 
head  of  the  forces,  he  has  certain  powers  and  duties  with  which  con- 
gress cannot  interfere.  For  instance,  he  may  regulate  the  move- 
ments of  the  army  and  the  stationing  of  them  at  various  posts.  So 
also  he  may  direct  the  movements  of  the  vessels  of  the  navy,  sending 
them  wherever  in  his  judgment  it  is  expedient.  Neither  here  nor  in 
a  state  of  war  is  there  any  necessary  conflict*'  The  President  has 
no  power  to  declare  war.  That  belongs  exclusively  to  congress.** 
But  when  war  has  been  declared,  or  when  it  is  recognized  as  actually 

IB  The  coDStitatlonal  power  of  the  President  to  command  the  army  and 
navy  and  that  of  congress  to  "make  rules  for  the  govemm^it  and  regulation  of 
the  land  and  naval  forces"  are  distinct  The  President  cannot  by  military 
orders  evade  the  legislative  regulations,  and  congress  cannot  by  rules  and  reg- 
ulations impair  the  authority  of  the  President  as  commander  in  chief.  Swaim 
V.  U.  S.,  28  Ct  OL  173.  The  President  may  dismiss  an  officer  from  the  serv- 
ice of  the  army  or  navy.  But  by  Rev.  St  U.  S.  §fi  1229,  1624,  it  is  provided 
that  no  officer  of  the  army  or  navy,  in  time  of  peace,  shaU  be  dismissed  from 
the  service,  except  upon  and  in  pursuance  of  the  sentence  of  a  court  martial 
to  that  effect,  or  in  commutation  thereof.  The  President  has  power,  by  and 
with  the  advice  and  consent  of  the  senate,  to  displace  an  officer  In  the  army 
or  navy  by  the  appointment  of  another  person  in  his  place.  MuUan  v.  U.  S., 
140  U.  S.  240,  11  Sup.  Ct.  788.  But  he  has  no  power  to  revoke  an  order  dis- 
missing an  officer  from  the  service  and  restoring  the  discharged  officer  to  his 
rank.  Palen  v.  U.  S.,  10  Ct  Gl.  389.  When  the  number  of  officers  in  a  given 
rank  or  grade  of  the  regular  army  Is  expressly  fixed  by  law,  it  Is  not  in  the 
power  of  the  President  to  make  appointments  in  excess  of  the  limits  thus 
fixed.    Montgomery  v.  U.  S.,  5  Ct.  CI.  93. 

!•  As  the  power  to  declare  war  is  vested  in  congress  exclusively,  the  Presi- 
dent has  no  power  to  originate  a  war.  But  without  any  declaration  of  war, 
or  before  such  declaration  is  made,  he  may  recognize  the  actual  existence  of 
a  state  of  war,  and  employ  the  army  and  navy  against  the  enemy.    The 
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ezlfftiiig,  then  his  functions  as  commander  in  chief  become  of  the 
highest  importance,  and  his  operations  in  that  character  are  entireij 
beyond  the  control  of  the  l^islature.  It  is  true  that  congress  must 
•till  ''raise  and  support''  the  army  and  ''provide  and  maintain"  the 
navy,  and  it  is  true  that  the  power  of  furnishing  or  withholding  the 
necessary  means  and  supplies  may  give  it  an  indirect  influence  on 
the  oonduet  of  the  war.  But  the  supreme  command  belongs  to  the 
President  alon^e.  In  theory,  he  plans  all  campaigns,  establishes  all 
blodcades  and  sieges,  directs  all  marches,  flghts  all  batUes. 

ArUdet  ef  War  and  Army  RegidabioTis. 

The  "articles  of  war"  comprise  a  code  of  military  law  r^ulating 
the  discipline  and  administration  of  the  army  and  providing  for  the 
enforcement  of  the  rules  thereby  established.  These  articles  are 
enacted  by  congress  and  have  the  force  and  authority  of  statute  law, 
being  ordained  in  the  exercise  of  the  constitutional  power  af:6Qpgress 
to  "make  rules  for  the  government  and  regula^pn:<)f  ::i£te'Jand  and 
naval  forces."  The  "army  reg^latip^'^^  4reP|L'4xidy  of  rules  having 
relation  to  the  details'  ef .  E^lit^lrj^  law^  and  the  order  and  discipline 
of  the  military  establialunent,  subordinate  to  the  articles  of  war  and 
the  applicable  statutes  of  congress,  but  having  the  force  of  law  within 
their  ovm  sphere  and  so  far  as  they  are  not  inconsistent  with 
legislative  enactment&  These  regulations  are  not  made  by  con- 
gress, but  by  the  secretary  of  war  for  the  army,  and  the  secretary  of 
the  navy  for  the  naval  forces,  subject  to  the  approval  of  the  Presi- 
dent, from  whom  they  are  supposed  to  emanate.  The  authority  to 
make  them  is  based  either  on  an  express  grant  of  power  from  con- 
gress to  the  executive,  or  on  the  general  powers  of  the  President  as 
commander  in  chief. 
Calling  Old  the  MUUia. 

By  an  early  act  of  congress  (February  28, 1796)  it  was  provided  that 
*^  case  of  an  insurrection  in  any  state  against  the  government 

Prise  Cases,  2  Black,  630.  A  declaration  of  war  by  consress  does  not  im- 
ply an  autboritr  to  tbe  President  to  extend  tbe  limits  of  the  United  States 
by  conquering  the  enemy's  country.  That  is,  he  may  take  possession  of  the 
enemy's  countiy,  and  hold  it,  as  a  means  of  prosecuting  the  war,  but  that 
docs  not  make  the  conquered  territory  a  part  of  the  United  States.  It  could 
be  annexed  to  the  United  States  only  by  the  act  of  the  legislative  depart- 
ment   Fleming  v.  Page,  9  How.  603. 
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thereof,  it  ihall  be  lawful  for  the  President  of  the  United  StateiK  on 
application  of  the  legislature  of  such  state,  or  of  the  executive  (when 
the  legislature  cannot  be  convened)  to  call  forth  such  number  of  the 
militia  of  any  other  state  or  states  as  may  be  applied  for,  as  he  may 
Judge  sufficient  to  suppress  such  insurrection."  By  this  act,  the 
power  of  deciding  whether  the  exigency  has  arisen  upon  which  the 
goyemment  of  the  United  States  is  bound  to  interfere  is  given  to 
the  President.  He  is  to  act  upon  the  application  of  the  legislature 
or  of  the  executive,  and  consequently  he  must  determine  what  body 
of  men  constitutes  the  legislature,  and  who  is  the  governor,  before 
he  can  act  If  there  is  an  armed  conflict,  the  President  must  of  neces- 
sity decide  which  is  the  government,  and  which  pcurty  is  unlawfully 
arrayed  against  it,  before  he  can  perform  the  duty  imposed  upon  him 
by  the  act** 

V  \:    ••.    ..-  THE  CABINET. 

69.  The  Plreiddi(Q^t;isk*9B0d8tQd«.in  the  discharge  of  his  ex- 
ecutive duties,  by  a  eklJmki.jirpfjip^^  of  the 
heads  of  the  several  executive  dei)tirimeitts. 

70.  These  ofAcers  are  styled  collectively  *<the  cabinet,^ 
and  Individually  are  known  as 

(a)  The  secretary  of  state. 

(b)  The  secretary  of  the  treasury. 

(c)  The  secretary  of  the  navy. 

(d)  The  secretary  of  war. 

(e)  The  attorney  general. 

(f)  The  postmaster  general. 

(g)  The  secretary  of  the  interior. 
(h)  The  secretary  of  agriculture. 

71.  The  constitution  provides  that  the  President  may  re- 
quire the  opinion  in  writing  of  the  principal  officers  in 
each  of  the  executive  departments,  upon  any  subject  re- 
lating to  the  duties  of  their  respective  offices. 

72.  The  heads  of  departments  are  the  agents  of  the 
President,  through  whom,  in  matters  of  administration,  he 

IT  Luther  t.  Borden,  7  How.  1.   And  see  Marttn  ▼.  Mott,  12  Wheat  19. 
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speaks  and  acts.  They  are  generally  responsible  only  to 
the  President,  and  cannot  be  controlled  by  congress  or  the 
courts,  except  in  regard  to  speciflc  duties  laid  upon  them 
by  law,  or  the  performance  of  merely  ministerial  acts. 

It  is  a  noteworthy  fact  that  the  provision  authorizing  the  Pres- 
ident to  require  the  written  opinions  of  the  cabinet  ofBcers  is  the 
only  reference  made  in  the  constitution  (except  for  that  clause  which 
gives  congress  power  to  vest  the  appointment  of  inferior  officers  in 
the  heads  of  departments)  to  that  very  important  branch  of  the  execu- 
tive organization  known  as  the  cabinet.  The  constitution  contem- 
plated the  formation  of  executive  departments,  but  left  their  num- 
ber and  character  to  be  fixed  by  statute.  Accordingly  congress  has 
by  law  established  eight  of  these  departments,  erecting  them  in  the 
following  order:  The  departments  of  state,  war,  the  treasury,  and 
justice  in  1789,  the  post  office  in  1794,  the  department  of  the  navy 
in  1798,  the  department  of  the  interior  in  1849,  and  the  department 
of  agriculture  in  1889.  The  heads  of  the  several  departments  are 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  senate. 

The  provision  that  the  President  may  require  the  written  opinion 
of  the  heads  of  departments  on  subjects  relating  to  the  duties  of  their 
offices  has  several  times  been  resorted  to,  in  exact  conformity  with 
the  constitution.  But  the  usual  practice,  from  Jefferson's  time  to 
the  present,  has  been  for  the  President  to  assemble  the  members 
of  his  cabinet,  at  stated  times  or  upon  extraordinary  occasions,  and 
advise  and  consult  with  them,  not  merely  upon  subjects  relating  to 
the  duties  of  their  several  departments,  but  upon  all  questions  of 
administrative  policy,  both  domestic  and  foreign.  But  it  must  be 
observed  that  this  is  entirely  discretionary  with  the  President.  It  is 
in  him  alone  that  'the  executive  power"  of  the  United  States  is  vested, 
and  the  constitution  does  not  declare  that  he  ''shall"  receive  their 
advice  cxr  opinions.  The  chief  executive  is  no  more  legally  bound  by 
the  reconmiendations  or  opinions  of  his  cabinet  than  he  would  be  by 
the  suggestions  of  any  of  his  personal  and  unofficial  friends. 

The  heads  of  departments,  each  within  his  own  sphere,  are  the 
agents  of  the  President  for  matters  of  administration.  "The  Pres- 
ident speaks  and  acts  through  the  heads  of  the  several  departments 
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in  relation  to  subjects  which  appertain  to  their  respective  duties,^  *• 
and  in  general,  an  order,  determination,  or  rule  emanating  from  the 
head  of  a  department,  in  a  matter  within  the  scope  of  his  authority 
and  his  duties,  is  in  contemplation  of  law  the  act  or  determination 
of  the  President.^*  For  example,  "in  all  our  foreign  relations,  the 
President,  in  performing  executive  acts  imposed  by  treaty  stipula- 
tions or  otherwise,  acts  through  the  department  of  state  and  under 
its  official  seal;  and  when  a  warrant  or  mandate  is  signed  by  the 
secretary  of  state,  it  is  the  act  of  the  President  through  the  proi)er 
executive  department  of  the  government,''  ••  So,  again,  "the  secre- 
tary of  war  is  the  regular  constitutional  organ  of  the  Pi*esident  for 
the  administration  of  the  military  establishment  of  the  nation;  and 
rules  and  orders  publicly  promulgated  through  him  must  be  received 
as  the  acts  of  the  executive,  and  as  such  be  binding  upon  all  within 
the  sphere  of  his  legal  and  constitutional  authority.'*  •* 

But  while  the  heads  of  the  executive  departments  are  under  the 
direction  and  control  of  the  President  in  respect  to  such  duties  as 
involve  political  action  and  the  exercise  of  judgment  and  discretion, 
and  cannot  be  controlled  or  coerced  by  congress  or  the  courts,  this 
principle  must  not  be  carried  so  far  as  to  make  them  amenable  only 
to  the  orders  of  the  President  in  respect  to  the  execution  of  specific 
duties  imposed  upon  them  by  law.  From  the  performance  of  such 
duties  the  President  could  not  relieve  them.    Nor,  if  summoned  in 

!•  Wilcox  V.  Jackson,  18  Pet.  498,  613;  U.  S.  v.  Jones,  18  How.  92;  Lock- 
Ington  V.  Smith,  Pet.  O.  O.  466,  Fed.  Cas.  No.  8,448;  Button  ▼.  U.  S.,  20  Ct 
OL  428;  U.  S.  v.  Cutter,  2  Curt  O.  O.  617,  Fed.  Cas.  No.  14,911;  In  re  Neagle, 
89  Fed.  883. 

x»Wol8ey  V.  Chapman,  101  U.  S.  755. 

20  Ex  parte  Van  Hoven,  4  DIU.  411,  Fed.  Cas.  No.  16,858. 

SI  U.  S.  V.  Eliason,  16  Pet.  291.  In  general,  the  head  of  an  executive  de- 
partment has  authority  to  make  regulations  and  issue  orders,  under  the  di- 
rections of  the  President,  with  reference  to  the  business  or  administration  of 
his  department,  which  shall  have  the  force  of  law  to  those  who  are  subject 
to  them;  but  this  Is  subject  to  the  condition  that  such  orders  and  regulations 
do  not  conflict  with  any  act  of  congress.  17.  S.  v.  Symonds,  120  U.  8.  46,  7 
Sup.  Ct.  411;  Ex  parte  Reed,  100  U.  S.  13.  The  head  of  a  department  cannot, 
In  a  matter  Involving  Judgment  and  discretion,  reverse  the  decision  and  ac- 
tion of  his  predecessor,  eyen  in  a  matter  relating  to  the  general  affairs  and 
management  of  the  business  of  the  department.  Lavalette  v.  U.  S.,  1  Ct 
OL  147. 
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the  courts  to  account  for  their  failure  to  discharge  them,  could  they 
plead  that  they  were  accountable  only  to  the  executiye  head.  Such 
a  doctrine  would  vest  in  the  President  a  dispensing  power,  which  is 
entirely  without  warrant  in  the  constitution.  Consequently,  the 
courts  haye  power  to  compel  a  cabinet  oflBcer,  by  mandamus  or  oth- 
erwise, to  perform  a  simple  ministerial  act,  made  his  duty  by  law, 
and  in  which  a  private  person  alone  is  interested.^*  When  action  is 
required  of  the  President  which  is  judicial  in  its  character  and  not 
merely  administratiye,  as  when  he  reviews  the  sentence  of  a  court- 
martial,  the  matter  must  receive  his  individual  attention.  His  au- 
tiiority  cannot  be  delegated.  He  cannot  act  through  the  head  of  a 
department,  but  It  must  appear  that  the  decision  is  his  own  judgment, 
and  not  merely  a  departmental  order.** 

With  regard  to  papers  in  the  custody  of  an  executive  department 
which  are  in  the  nature  of  confidential  communications  between  offi- 
cers of  government,  or  of  such  a  nature  that,  in  the  judgipent  of  the 
head  of  the  department,  the  disclosure  of  facts  and  names  given  in 
tii^n  would  be  detrimental  to  the  public  service,  the  rule  is  that  they 
are  privUeged,  and  the  law  will  not  enforce  the  production  of  them 
in  evidence  in  a  suit  between  private  parties.** 

PABDONINa  POWER. 

78.  The  President  has  power,  under  the  consUtntion,  to 
grant  reprieves  and  pardons  for  offenses  against  the 
United  States,  ezeept  in  eases  of  impeachment. 

A  pardon  is  ''an  act  of  grace,  proceeding  from  the  power  intrusted 
with  the  execution  of  the  laws,  which  exempts  the  individual  on  whom 

•t  KendaU  v.  XT.  S.,  12  Pet.  524.  And  Bee  Marbury  v.  Madison,  1  Cranch, 
1S7;  Decatur  v.  Paulding,  14  Pet  497.    See  ante,  p.  84. 

tt  Kunkle  v.  U.  8.,  122  U.  S.  543,  7  Sup.  Ot  1141.  But  his  action,  In  roch 
a  matter,  need  not  be  evidenced  under  his  own  hand,  but  may  be  shown  in 
other  ways.    U.  S.  v.  Fletcher,  148  U.  S.  84,  13  Sup.  Gt  552. 

t4  Anderson  v.  Hamilton,  8  Price,  244;  Beatson  y.  Skene,  5  HurL  &  N.  838; 
1  Greenl.  Ev.  ff  250,  251;  15  Op.  Attys.  Gen.  378;  Id.  415;  16  Op.  Attys.  Gen. 
2L  Nor  can  public  documents,  such  as  vouchers  for  the  payment  of  public 
money,  be  taken  from  the  custody  of  one  of  the  departments  by  a  writ  of 
replevin  at  the  suit  of  a  private  party.  Brent  v.  Hagner,  6  Qranch,  O.  O.  71, 
F«L  Gas.  No.  1,83a 
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it  is  bestowed  from  the  pnnishment  which  the  law  inflicts  for  & 
crime  he  has  committed/'  *■  As  the  pardoning  power  is  a  general 
ezecntiye  fmiction,  we  shall,  to  avoid  repetition,  postpone  a  detailed 
discussion  of  it  to  the  chapter  relating  to  executive  power  in  the 
states."*  At  present  it  is  only  necessary  to  call  attention  to  a  few 
points  arising  under  the  federal  constitution.  Although  that  instru- 
ment vests  in  the  President  the  power  to  grant  reprieves  and  par- 
dons, it  is  held  that  this  does  not  prevent  congress  from  granting 
amnesty,  either  before  legal  proceedings  are  taken,  during  their 
pendency,  or  after  conviction.*^  The  pardoning  power  also  includes 
the  power  to  remit  fines,  penalties,  and  forfeitures,  and  it  may  in  the 
last  resort  be  exercised  for  this  purpose  by  the  chief  executive,  al- 
though it  is  in  many  cases  by  the  laws  of  the  United  States  confided 
to  the  secretary  of  the  treasury,  with  respect  to  cases  arising  under 
the  revenue  laws.** 

THE  TBEATY-MAKINQ  POWEB. 

74.  The  constitatioii  provides  that  the  Fresldeiit  eball 
have  power,  by  and  with  the  advice  and  consent  of  the 
senate,  to  make  treaties,  provided  that  two-thirds  of  the 
senators  present  concur. 

76.  All  treaties  which  shall  be  made  under  the  author- 
ity of  the  United  States  are  declared  to  be  the  supreme 
law  of  the  land,  and  the  judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding. 

This  power  embraces  the  making  of  treaties  of  every  sort  and  con- 
dition; for  peace  or  war,  for  commerce  or  territory,  for  alliance  or 
succors,  for  indemnity,  for  injuries  or  payment  of  debts,  for  the  rec- 
ognition and  enforcement  of  principles  of  public  law,  for  the  regula- 
tion of  immigration  and  the  rights  of  aliens,  for  rules  of  navigation, 
for  arbitrations,  and  in  short,  for  all  the  varied  purposes  which  the 
policy  or  interests  of  independent  sovereigns  may  dictate  in  their 

«•  U.  S.  ▼.  Wilson,  7  Pet  160.  «•  Infra,  c.  U,  pp.  272-275. 

tT  Brown  ▼.  Walker,  161  U.  8.  591,  16  Sup.  Ot  644. 

>•  The  Laura,  8  Fed.  612;  Macheca  v.  U.  S.,  26  Fed.  845. 
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mtercourse  with  each  other.'*  Aside  from  the  Umitatloxia  and  pro- 
hibitions imposed  by  the  constitation  on  the  federal  government, 
the  power  of  treaty-making  is  given  to  that  government,  without  re- 
straining it  to  particular  objects,  in  as  plenipotentiary  a  form  as  held 
by  any  sovereign  in  any  other  society.  The  only  questions  which 
can  arise  in  considering  the  validity  of  a  treaty  are  whether  it  is  a 
proper  subject  of  treaty  according  to  international  law  or  the  usage 
and  practice  of  civilized  nations,  and  whether  it  is  prohibited  by  any 
of  the  limitations  of  the  constitution.**  But  while  there  is  no  express 
limitation  on  the  power  of  the  President  as  to  the  scope  or  the  terms 
of  the  treaties  which  he  may  make,  yet  his  authority  is  subject  to 
certain  restrictions  necessarily  implied  from  various  parts  of  the 
constitution.  There  is  an  implied  limitation  which  would  prevent 
the  political  department  trom  entering  into  any  stipulations  calcu- 
lated to  change  the  character  of  the  government,  or  to  do  that  which 
could  only  be  done  by  the  constitution-making  power,  or  which  would 
be  Inconsistent  with  the  nature  and  structure  of  the  government  or 
the  objects  for  which  it  was  formed.  Treaties  may  be  made,  and 
frequentiy  are  made,  having  reference  to  commercial  mtercourse. 
But  the  executive  could  not  constitutionally  abrogate  in  this  manner 
the  power  of  congress  to  "regulate  foreign  commerce.'*  *^  But  the 
internal  polity  of  the  states  does  not  impose  any  limitation  upon  the 
treaty-making  power.  Thus,  the  federal  government  has  constitu- 
tional power  to  enter  into  treaty  stipulations  with  foreign  govern- 
ments for  the  purpose  of  restricting  or  abolishing  the  property  disa- 
bilities of  aliens  or  their  heirs  within  the  several  states.**  And  the 
United  States  may,  by  treaty,  release  to  a  foreign  government  an  in- 
debtedness due  from  that  government  to  a  private  American  citizen; 
but  this  will  constitute  a  taking  of  such  citizen's  property  for  public 
use,  and  it  will  be  incumbent  upon  the  government  to  compensate  him 
thCTefor.** 

Although  a  treaty,  when  concluded,  becomes  the  law  of  the  land, 
yet  the  power  of  treaty-making  is  not  properly  legislative  but  pertains 
to  the  political  department    For  this  reason  it  is  confided  to  the 

t»  2  story,  Oonst  |  1508.  •<>  People  v.  Gerke,  5  Cal.  881. 

•1  Geofroy  v.  Biggs,  183  U.  S.  258,  10  Sup.  Ct.  295. 

ts  In  re  Droit  d'Aubaine,  S  Op.  Attys.  Gen.  411;  KuU  v.  Knll,  87  Hun«  476w 
••  Meade  v.  U.  fiU  2  Ct  GL  224. 
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President.  But,  lest  the  power  should  be  por^erted,  by  his  unwisdom 
or  disloyalty,  to  the  destruction  of  the  countiy,  a  check  is  placed  upon 
it  by  requiring  the  ratification  of  the  senate.  But  it  will  be  observed 
that  the  functions  of  the  senate  are  only  advisory,  or  at  most  extend 
to  accepting  or  rejecting  the  work  of  the  President  He  alone  has  the 
right  to  determine  whether  a  treaty  shall  be  made.  The  senate  can- 
not make  a  treaty  nor  dictate  its  terms.  It  might  indeed  advise  the 
making  of  a  treaty,  but  the  President  would  be  in  no  wise  bound  to 
heed  its  reconmiendations.  Nor  is  he  bound  to  consult  the  senate  in 
advance.  It  may  suggest  amendments  to  a  completed  treaty,  but 
these  must  be  accepted  by  the  President  to  be  of  any  force.  But, 
again,  the  latter  has  no  power  to  make  treaties  except  by  and  with 
the  advice  and  consent  of  the  senate,  and  with  the  concurrence  of 
two-thirds  of  its  members  present.  Hence  a  treaty  which  has  not 
been  thus  ratified  by  the  senate  is  wholly  inoperative  to  aflfect  ante- 
cedent laws  or  rights  acquired  under  them.**  The  signature  of  the 
President  is  essential  to  the  validity  of  a  treaty;  and  it  does  not  take 
effect,  though  ratified  by  the  senate,  until  he  haa  signed  It.** 

By  the  law  of  nations  all  treaties  operating  upon  purely  national 
rights,  as  well  those  f<M*  the  cession  of  territory  as  for  other  purposes, 
are  binding  upon  the  contracting  parties,  unless  it  is  otherwise 
provided  in  them,  from  the  day  they  are  signed;  the  ratification  of 
them  relates  back  to  the  time  of  signing.**  But  this  rule  does  not 
apply  when  the  treaty  operates  on  individual  rights.  There  the  prin- 
ciple of  relation  does  not  apply  to  such  rights  which  were  vested 
before  the  treaty  was  ratified,  and  in  so  far  as  it  affects  them  it  is  not 
considered  as  concluded  until  there  is  an  exchange  of  ratifications.*' 
If  the  treaty  is  self-executing,  it  takes  effect  and  becomes  binding  at 
once.**  But  a  treaty  containing  provisions  to  be  executed  in  the 
future  is  in  the  nature  of  a  contract,  and  does  not  become  a  rule  for 
the  courts  until  legislative  action  shall  be  had  on  the  subject.**  If 
the  treaty  involves  the  payment  of  money  to  the  foreign  power  (as 

•«  U.  S.  V.  FrellDghuyseD,  2  Mackey  (D.  0.)  299. 

»B  Shepard  v.  Insurance  Co.,  40  Fed.  841. 

»•  Davis  V.  Police  Juryt  9  How.  280;  Garcia  v.  Lee,  12  Pet.  511. 

•T  Haver  v.  Taker,  9  WaU.  82;  Bush  v.  U.  S.,  29  Ot  CI.  144. 

••  Foster  v.  Neilson,  2  Pet  253. 

••  In  re  Metzger,  1  Parker,  Crlm.  B.  (N.  Y.)  108. 
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in  the  caae  of  purchase  of  territory),  the  very  important  question 
arises  whether  congress  is  bound  as  a  matter  of  law  to  make  the  nec- 
essary appropriations,  or  whether,  by  refusing  to  vote  the  amount  re- 
quired, that  body  <ian  nullify  the  treaty.  On  this  point  opinion  has 
always  been  divided.  The  position  taken  by  the  house  of  representa- 
tiyes  has  negatived  the  idea  that  there  was  any  such  compulsion  rest- 
ing upon  it  On  the  other  hand,  if  congress  could  thus  block  the 
progress  of  international  business  wherever  appropriations  were 
needed,  the  President  and  senate  would  be  stripped  of  a  main  division 
of  their  constitutional  power  to  make  treaties.  The  only  possible 
answer  to  the  question  is  that  it  is  the  duty  of  congress  to  give  effect 
to  the  treaty  by  voting  the  necessary  supplies,  but  that  there  is  no 
legal  method  whatever  by  which  it  can  be  coerced  into  the  perform- 
ance of  this  duty.** 

A  treaty  being  the  supreme  law  of  the  land,  any  state  enactment, 
whether  constitutional  or  statutoiy,  which  is  in  conflict  with  it, 
whether  made  before  or  after  the  treaty,  must  give  way  to  it.**  But 
as  regards  acts  of  congress  the  case  is  different.  Though  made  by 
different  branches  of  the  government,  treaties  and  statutes  are  of 
exactly  equal  authority.  Each  is  declared  to  be  the  "supreme  law  of 
the  land."  As  between  two  laws  which  are  in  conflict,  and  of  equal  au- 
thority, the  rule  is  that  "leges  posteriores  priores  contrarias  abrogant" 
Consequently,  if  the  courts  are  called  upon  to  decide  between  a  treaty 
and  an  act  of  congress,  they  will  endeavor  by  construction  to  remove 
any  repugnancy  between  them.  But  if  this  cannot  be  done — ^If  there 
is  an  irreconcilable  conflict — ^then  that  law,  whether  statute  or  treaty, 
which  is  of  later  date  must  repeal  or  displace  that  which  was  ear- 
lier.** Such  a  disregard  of  the  solemn  obligations  of  a  treaty  as  is 
implied  in  the  enactment  of  laws  inconsistent  with  it  may  be  a  breach 
of  international  good  faith;  but  with  this  the  courts  have  nothing  to 

40  On  this  subject,  see  2  Story,  Const.  |  1840;  MiUer,  CJonst  p.  181;  Turner 
T.  Missionary  Union,  5  McLean,  344,  Fed.  Gas.  No.  14,251. 

«i  Ware  v.  Hylton,  8  DalL  190;  In  re  Race  Horse,  70  Fed.  508;  Wunderle 
T.  Wunderle,  144  HI.  40,  33  N.  B.  106;  Gordon  v.  Kerr,  1  Wash.  C.  O.  32% 
Fed.  Gas.  No.  6,611. 

*«  Foster  v.  Nellson,  2  Pet  253;  The  Cherokee  Tobacco,  11  WaU.  616;  Whit- 
ney V.  Bobertson,  124  U.  8.  100,  8  Sup.  Ct  456;  Fong  Yue  Ting  y.  U.  S.,  140 
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do.  Whether  a  treaty  has  been  violated  by  our  legislation,  so  as 
to  furnish  a  proper  occasion  of  complaint  by  a  foreign  government  is 
not  a  Judicial  question.  To  the  courts  it  is  simply  a  question  of  con- 
flicting laws,  the  later  modifying  or  superseding  the  earlier,**  It 
should  also  be  noted  that  an  award  by  arbitrators  under  a  treaty 
between  the  United  States  and  another  nation,  by  which  the  contract- 
ing nations  agree  that  the  decision  of  the  tribunal  of  arbitration 
shall  be  a  final  settlement  of  all  questions  submitted  (such  as  the 
award  of  the  Behring  Sea  tribunal),  becomes  the  supreme  law  of  the 
land,  and  is  as  binding  on  the  courts  as  an  act  of  congress.**  But  it 
is  held  that  vested  rights  which  have  accrued  under,  or  are  guaran- 
tied by,  a  treaty  cannot  be  divested  either  by  an  act  of  congress  or  by 
the  actions  of  the  political  department  of  government  in  the  making 
of  subsequent  treaties.**  A  court  cannot  inquire  whether  a  treaty 
was  properly  executed,  or  whether  it  was  procured  by  undue  influ- 
ence.** In  the  construction  and  interpretation  of  a  treaty,  the  courts 
will  follow  that  adopted  by  the  executive  department  unless  such 
construction  is  repugnant  to  the  language  or  purpose  of  the  treaty.*' 

AFPOIirTMENTS  TO  OFFICE. 

76.  The  Fi*esident  has  power  to  appoint  the  diplomatic 
and  oonsolar  agents  of  the  grovemment,  the  judges  of  the 
federal  oourts,  and  all  other  offlcers  of  the  United  States, 
snbjeet  to  the  following  limitations: 

(a)  The  o£BLees  to  be  filled  must  first  be  created  hy  the 
constitution  or  laws. 

U.  S.  608,  18  Sup.  Ot  1016;  Ropes  v.  GUnch,  8  Blatchf.  9SA,  Fed.  Cas.  No. 
12,041;  North  German  Lloyd  S.  S.  Co.  ▼.  Hedden,  43  Fed.  17;  The  WeUiaven. 
55  Fed.  80;  In  re  Clinton  Bridge,  1  Woolw.  150,  Fed.  Gas.  No.  2,900;  Thing- 
valla  Line  ▼.  U.  S.,  24  Ct  CL  256. 

«•  In  re  Ah  Lung,  18  Fed.  28.  The  courts  have  no  power  to  set  themselves 
up  as  the  instrumentality  for  enforcing  the  provisions  of  a  treaty  with  a 
foreign  nation  which  the  government  of  the  United  States,  as  a  sovereign 
power,  chooses  to  disregard.  Botiller  v.  Domingues,  130  U.  S.  238^  0  Sup. 
Ot  625. 

««  The  La  Nlnfa,  76  Fed.  518. 

«B  Eastern  Band  of  Cherokees  -v.  U.  S.,  20  Ot  CI.  440. 

♦•  Lelghton  v.  U.  S.,  29  Ct  CL  28a     *t  Castro  v.  De  Uriarte,  16  Fed.  93. 
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(b)  Officers  whose  appointment  is  otherwise  provided 

for  in  the  constitution  are  not  subject  to  the  ap- 
pointing power  of  the  President. 

(c)  Nominations  must  be  submitted  to  the  senate,  which 

body  has  the  power,  by  a  majority  vote,  to  re- 
ject any  of  which  they  do  not  approve. 

(d)  Congress  may  by  law  vest  the  appointment  of  in- 

ferior officers  in  the  President  alone,  in  the  courts 
of  law,  or  in  the  heads  of  departments. 

77.  The  power  of  appointing  to  office  includes  the  power 
of  removing  from  office,  with  certain  restrictions. 

The  constitution  provides  that  the  President  ^^shall  nominate,  and 
bj  and  with  the  advice  and  consent  of  the  senate  shall  appoint,  am- 
bassadors, other  public  ministers  and  consuls,  judges  of  the  supreme 
court,  and  all  other  officers  of  the  United  States  whose  appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be  established 
by  law;  but  the  congress  may  bj  law  vest  the  appointment  of  such 
Inferior  officers  as  they  think  proper  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments.  The  President  shall 
have  power  to  fill  up  all  vacancies  that  may  happen  during  the  re- 
cess of  the  senate,  by  granting  commissions  which  shall  expire  at 
the  end  of  their  next  session.'^ 

With  the  exception  of  the  small  number  of  offices  which  are  cre- 
ated by  the  constitution,  it  is  the  right  and  duty  of  congress  to  de- 
cide what  offices  shall  be  created  and  for  what  purposes.  That  is  a 
legislative  function.  But  when  the  office  is  brought  into  existence, 
tt  is  for  the  executiye  to  choose  the  incumbent  For,  in  order  to  the 
effective  administration  of  the  government,  it  is  necessary  that  those 
officers,  at  least,  whose  duties  are  not  merely  clerical  but  involve  the 
exercise  of  discretion  and  are  political  in  their  character,  should  be 
in  i^ympathy  with  the  executive  for  the  time  being.  But  at  the 
same  time  it  was  deemed  necessary  to  impose  a  check  upon  this 
great  power  of  the  President,  lest  he  should  be  able,  by  the  unre- 
strained choice  of  the  federal  officers,  to  subvert  the  whole  adminis- 
trative  machinery  of  government  to  his  own  selfish  or  disloyal  pur- 
poses. To  this  end  a  power  of  rejecting  unsuitable  nominations  has 
been  lodged  with  the  senate. 
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The  offices  which  are  "otherwise  provided  for**  in  the  constitution 
are  those  of  President  and  Vice-President,  presidential  electors,  and 
the  members  of  the  senate  and  hoase  of  representatives.  To  these 
must  also  be  added  the  officers  of  the  two  houses  of  congress,  who, 
according  to  the  constitution,  are  to  be  chosen  by  the  respective 
houses.  All  other  officers  of  the  United  States  are  subject  to  the 
joint  appointing  power  of  the  President  and  senate,  save  those  in- 
ferior officers  whose  appointment  is  intrusted  by  law  to  the  Presi- 
dent alone,  or  to  the  courts  or  the  heads  of  departments. 

Who  are  "inferior  officers"  within  the  meaning  of  the  constitution? 
As  the  term  is  relative,  the  question  cannot  be  answered  abstractly 
with  any  degree  of  precision.  But  it  has  been  said  that  "the  word 
'inferior'  is  not  here  used  in  that  vague,  indefinite,  and  quite  inaccu- 
rate sense  which  has  been  suggested — the  sense  of  petty  or  unimpor- 
tant; but  it  means  subordinate  or  inferior  to  those  officers  in  whom 
respectively  the  power  of  appointment  may  be  vested,  the  President, 
the  courts  of  law,  and  the  heads  of  departments.  It  is  a  word  having 
definite  relation  to  a  superior."  *•  Practically,  however,  congress  has 
not  gone  to  this  extent  in  providing  for  the  appointment  of  inferior 
officers.  As  examples  of  the  distinction  which  is  actually  made,  we 
may  mention  the  fact  that  postmasters  of  the  first  three  classes  are 
appointed  by  the  President  and  confirmed  by  the  senate,  while  those 
of  the  fourth  class  are  appointed  by  the  postmaster  general;  and 
commissioned  officers  of  the  navy  are  likewise  appointed  by  the  Pres- 
ident subject  to  the  confirmation  of  the  senate,  while  warrant  officers 
are  appointed  by  the  President  alone.^'  It  should  be  noticed  that 
appointments  to  office  can  be  made  by  the  heads  of  departments  only 
in  those  cases  which  congress  has  authorized  by  law;  and  therefore 
the  appointment  of  an  agent  of  fortifications  by  the  secretary  of  war, 
there  being  no  act  of  congress  conferring  that  power  upon  that  officer, 
is  irregular.'* 

*•  CoUlns  V.  U.  S.,  14  Ct  OL  668. 

«•  A  clerk  of  a  district  court  is  one  of  the  "inferior  officers'*  here  meant  In 
re  Hennen,  18  Pet  230.  A  receiver  of  a  national  bank,  who  is  appointed  by 
the  comptroU^  of  the  currency  with  the  concurrence  of  the  secretary  of  the 
treasury,  is  an  officer  of  the  United  States.  Piatt  v.  Beach,  2  Ben.  803,  Fed. 
Cas.  No.  11,215. 

•0  U.  S.  V.  Maurice,  2  Brock.  96,  Fed.  Cas.  No.  15,747. 
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Another  question  of  much  practical  importance  is  as  to  when 
an  appointment  to  office  becomes  complete,  so  as  to  put  the  ap- 
pointee beyond  the  arbitrary  will  of  the  ezecutiye.  This  question 
received  very  careful  consideration  in  the  early  and  leading  case 
of  Marbury  v.  Madison,'^  wherein  it  was  declared  that  when  a  com- 
mission has  been  signed  by  the  President,  the  appointment  is  final 
and  complete.  The  officer  has  then  conferred  on  him  legal  rights 
which  cannot  be  resumed.  Neither  a  delivery  of  the  commission, 
nor  an  actual  acceptance  of  the  office,  is  indispensable  to  make  the 
appointment  perfect 

We  are  next  brought  to  the  consideration  of  the  subject  of  Fb- 
movals  from  office.  The  power  of  appointment  necessarily  includes 
the  power  to  remove  the  appointee  for  cause.  But  the  question 
which  has  been  earnestly  debated  by  statesmen  and  jurists  is,  where 
does  this  power  reside,  under  the  constitution?  Is  it  in  the  Presi- 
dent alone,  or  must  the  senate  concur  in  a  removal  proposed  by 
the  executive,  or  is  the  whole  matter  within  the  jurisdiction  of  con- 
gress?  On  this  point  the  constitution  is  entirely  silent  But  the 
whole  course  of  executive  and  legislative  interpretation  of  the  con- 
Btitution,  from  the  earliest  times  until  now,  as  well  as  the  settled 
precedents,  have  practically  determined  that  the  power  to  remove 
pnblio  officers,  when  not  otherwise  expressly  provided  for,  resides 
in  the  President  alone.  A  complete  discussion  of  this  matter  ia 
beyond  our  present  limits,  but  the  reader  may  consult  the  authori- 
tiefl  cited  in  the  margin.**  It  should  be  here  mentioned,  however, 
that  the  construction  thuis  put  upon  the  question  was  at  one  time 
practically  reversed  by  an  act  of  congress.  This  was  the  "Tenure 
of  Office  Act,"  so  called,  passed  in  1867.*'  This  statute  in  effect 
denied  to  the  President  the  power  to  remove  public  officers  without 
the  consent  of  the  senate.  And  it  provided  that,  if  good  cause  for 
the  removal  of  any  officer  should  arise  during  a  recess  of  the  sen- 
ate, the  President  should  only  have  the  power  to  suspend  the  officer 
nntU  the  next  session  of  the  senate.    But  this  statute  was  repealed 

»i  1  Oranch,  187.  See,  alsp,  U.  S.  v.  Le  Baron,  10  How.  78;  2  Story,  Const  i 
IMBi. 

•t  2  Story,  Const  ft  1587-1544;  Pom.  Const  Law,  ff  647-^1;  MiUer,  Const 
pfft.  15^-182. 

s«  Bev.  St  U.  S.  I  1767  et  sea, 
BL.CONST.L.-8 
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by  an  act  passed  In  1887,  which  apparently  amounts  to  a  conces- 
sion that  the  power  of  remoyal  in  such  cases  belongs  to  the  Presi- 
dent alone.^* 

In  the  case  of  yacancies  happening  during  the  recess  of  the  sen- 
ate, the  President  has  power  to  make  appointments  to  such  offices, 
at  his  own  pleasure  and  discretion,  but  such  appointments  hold 
good  only  until  the  end  of  the  next  session.  There  is  some  doubt 
as  to  whether  a  newly  created  office,  which  never  has  been  filled, 
presents  a  case  of  "vacancy"  within  the  meaning  of  this  provision. 
In  practice,  the  question  has  been  decided  both  ways.  But  the 
plain  inferences  from  the  context  seem  to  indicate  with  sufficient 
clearness  that  the  constitution  originally  contemplated  only  those 
offices  which  were  in  existence  and  filled  before  the  particular  re- 
cess began/*^  It  has  also  been  ruled  by  the  courts  that  If  a  vacancy 
in  an  office  occurs  during  the  session,  but  remains  unfilled  at  the 
end  of  the  session,  this  is  a  case  of  vacancy  '^happening"  during  the 
recess/*  But  the  President  has  no  power  to  anticipate  a  vacancy 
and  make  an  appointment  in  advance  to  fill  it.'^  A  conmiission 
issued  by  the  President  to  fill  a  vacancy  in  an  office,  during  a  recess 
of  the  senate,  continues  in  force  until  the  end  of  the  next  session 
of  congress,  unless  sooner  determined  by  the  President,  even  al- 
though the  person  commissioned  shall  have  been  in  the  mean  time 
nominated  to  the  office,  and  his  nomination  rejected  by  the  senata*' 

PRESIDENTIAL  MESSAGES. 

78.  The  Presidexit  is  not  only  empowered,  but  he  is  re- 
quired, from  time  to  time,  to  give  to  congress  information 
of  the  state  of  the  Union,  and  recommend  to  their  consid- 
eration such  measures  as  he  shall  Judge  necessary  and  ex- 
pedient. 

Under  the  first  two  Presidents  of  the  Republic,  It  was  the  cus- 
tom for  the  chief  executive  to  meet  the  two  houses  of  congress  in 

•«  24  Stat  500. 

»  2  Story,  Gonst  I  1669;  McCrary*  Elect  |  237. 

>•  In  re  Farrow,  4  Woods,  481,  8  Fed.  112. 

»T  McCrary,  Elect  §  257. 

Bt  In  re  Marshalship  of  Alabama,  20  Fed.  870. 
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persoDy  at  the  ox)eniiig  of  each  session,  and  address  them  npon  the 
state  of  the  Union,  recommending  at  the  same  time  such  acts  of 
legislation  as  he  deemed  important  or  necessary.  Bat  from  the 
time  of  Jefferson  on,  it  has  become  the  invariable  practice  for  the 
President  to  make  all  his  communications  to  congress,  under  this 
clause  of  the  constitution^  in  writing.  An  annual  message  is  pre- 
pared by  the  President  and  delivered  to  congress  by  his  private 
secretary.  And  from  time  to  time  he  sends  to  congress  special 
messages  relating  to  particular  topics  of  national  interest,  often 
accompanied  by  correspondence  or  other  documents.  The  propri- 
ety of  laying  this  duty  upon  the  President  is  at  once  apparent  when 
we  consider  how  many  details  in  the  practical  administration  of 
the  government  are  within  the  personal  supervision  of  the  Presi- 
dent or  the  heads  of  departments,  and  can  be  made  known  to  con- 
gress only  by  this  means,  and  how  important  it  is  that  the  legisla- 
tive body  should  have  the  most  full  and  accurate  information  as  to 
the  state  of  the  Union,  in  order  to  frame  its  laws  with  reference  to 
public  needs  and  interests.  Story  says  that  the  President  '4s  thus 
justly  made  responsible,  not  merely  for  a  due  administration  of  the 
existing  systems,  but  for  due  diligence  and  examination  into  the 
means  of  improving  them." "'  It  is  also  usual  for  congress  to  re- 
quest the  President  to  communicate  to  it  facts  or  papers  in  his 
possession  or  knowledge  which  bear  upon  any  subject  to  which  the 
attention  of  congress  is  addressed,  either  by  way  of  contemplated 
legislation  or  of  investigation.  These  requests  are  always  com- 
plied with,  unless  in  the  judgment  of  the  executive  the  interests  of 
the  nation  require  that  such  facts  or  documents,  or  the  dealings  of 
the  executive  department  with  the  subject  in  hand,  should  for  the 
present  be  kept  secret. 

CONVENINa  AND  ADJOUBiaNQ  CONQHESa 

79.  The  FreBidexit  may,  on  extraordinary  oocaBionSy  eon- 
vene  both  houses  of  congress  or  either  of  them,  and  in 
oase  of  disagreement  between  them,  with  respect  to  the 
time  of  adjournment,  he  may  adjourn  them  to  such  time 
as  he  shall  think  proper. 

••2  Stoiy.  Oonst  ^  1561. 
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^The  power  to  convene  congress  on  eztraordinarj  occaBions  is  in- 
dispensable  to  the  proper  operations  and  even  safety  of  the  govern- 
ment Occasions  may  occur  in  the  recess  of  congress  requiring  the 
government  to  take  vigorous  measures  to  repel  foreign  aggressionBy 
depredations^  and  direct  hostilities,  to  provide  adequate  means  to 
mitigate  or  overcome  unexpected  calamities^  to  suppress  insurrec- 
tions, and  to  provide  for  innumerable  other  important  exigencies 
arising  out  of  the  intercourse  and  revolutions  among  nations."  •* 
This  power  is  seldom  exercised  to  the  extent  of  calling  together  both 
houses  of  congress  in  extra  sessions.  But  it  is  usual  for  a  newly  in- 
augurated President  to  call  an  extra  session  of  the  senate,  for  the 
purpose  of  confirming  the  nominations  to  his  cabinet,  and  consider- 
ing other  important  nominations.  As  to  the  power  to  adjourn  con- 
gress in  case  of  a  disagreement  as  to  the  time  pf  adjournment,  it  Ib 
said  that  this  power  is  equally  as  indispensable  as  that  to  convene 
them.  For  it  is  the  only  peaceable  way  of  terminating  a  controversy 
which  can  lead  to  nothing  but  distraction  in  the  pubUo  councila*^ 

.  DIPLOMATIC  RELATIONS. 

80.  By  virtue  of  the  treaty-making  power  combined 
with  the  power  to  receive  the  diplomatio  agents  of  foreign 
governments,  the  President  has  entire  control  over  the 
foreign  relations  of  the  United  States. 

The  constitution  provides  that  the  President  ^shall  receive  ambas- 
sadors and  other  public  ministers."  This  grant  of  authorilyy  to- 
gether with  the  treaty-maMng  power,  invests  the  federal  executive 
with  entire  control  over  the  foreign  relations  of  the  United  States.  It 
is  somewhat  remarkable  that  foreign  consuls  should  not  have  been 
mentioned  in  this  clause.  For  they  do  not  come  under  the  designation 
of  'public  ministers/'  not  being  diplomatic  agents,  but  mere  commer- 
cial representatives  of  foreign  powers,  and  yet  they  exercise  very  im- 
portant powers  within  their  own  sphere  of  action.  But  the  power  of 
the  executive  to  receive  them  and  recognize  their  credentials  may  fair- 
ly be  inferred  from  other  parts  of  the  constitution.  And  indeed  fo^ 
eign  consuls  have  never  been  allowed  to  discharge  any  functions  of  of- 

••  Id.  t  1502.  •!  Id.  (  1663. 
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flee  until  they  have  received  the  exequatur  of  the  President.*'  The 
power  to  reeeiye  foreign  ministers  necessarily  implies  the  power  in  the 
President  to  refuse  to  receive  any  particular  person  accredited  to  him 
by  a  foreign  government,  whether  the  ground  of  his  refusal  be  that 
he  is  unwilling  to  consider  the  special  subject  with  relation  to  which 
the  diplomatic  agent  is  sent,  or  because  he  prefers  not  to  recognize 
the  aocrediting  authority  as  a  rightful  government,  or  whether  his 
reasons  are  merely  personal  to  himself.  And  after  a  foreign  min* 
later  haa  been  received  by  the  President,  the  latter  has  the  power, 
for  reasons  satisfactory  to  himself,  to  request  the  accrediting  govern- 
ment to  recall  the  minister,  or,  in  case  of  refusal  or  delay  in  re- 
calling him,  to  dismiss  him  or  refuse  longer  to  hold  relations  with 
hioL  But  the  most  important  feature  of  the  President's  di^domatio 
power  is  the  authority  to  give  recognition  to  the  party  or  persons 
claiming  to  be  the  rightful  government  of  a  foreign  country,  or  to 
withhold  IL  The  reception  of  a  diplomatic  representative  is  equiva- 
lent to  a  formal  recognition  by  the  receiving  power  that  the  party  or 
faction  sending  him  is  at  least  the  de  facto  government  of  that 
country.  And  in  this  respect  the  constitution  appears  to  give  the 
President  unrestrained  authority  and  consequently  unlimited  discre- 
tion. The  question  has  indeed  been  raised  whether  congress  could 
not,  by  a  solemn  declaration,  disavow  or  repudiate  the  action  of  the 
executive  in  either  giving  or  withholding  recognition  of  a  de  facto 
government.  But  as  no  necessity  for  such  a  course  has  yet  arisen, 
the  question  has  remained  one  of  abstract  interest  only,  and  has 
never  received  an  authoritative  answer.  One  principle,  however, 
is  certain  and  well  settled.  The  determination  of  the  question  which 
of  two  opposing  governments,  each  claiming  to  be  the  rightful  gov- 
ernment of  the  state  or  country,  is  the  legitimate  power,  does  not  be- 
long to  the  courts.  The  judicial  department  cannot  take  notice  of, 
•r  recognize^  any  new  government  or  sovereignty,  until  it  has  been 
officially  recognized  by  the  political  departments  of  the  govern- 
ment.** 

«t  Id.  I  1560. 

«•  Gelston  v.  Hojt,  8  Wheat  824;  17.  8.  T.  Palmer,  S  Wheat  610,  684,  649; 
The  Divina  Pastora,  4  Wheat  52;  The  Neustra  Senora  de  le  Oarldad,  4  Wheat 
407;  Rosa  v.  Himely,  4  Cranch,  241;  Luthor  v.  Borden,  7  How.  L 
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EXECUTION  OF  THE  LAWS. 

81.  The  President  is  required  by  the  coiistitation  to 
**take  care  that  the  laws  be  faithfully  executed.'' 

"The  great  object  of  the  executive  department  is  to  accomplish 
this  purpose.  And  without  it,  be  the  form  of  goyemment  whatever 
it  may,  it  will  be  utterly  worthless  for  offense  or  defense^  for  the  re- 
dress of  grievances  or  the  protection  of  rights,  for  the  happiness  or 
good  order  or  safety  of  the  people."  •*  The  President  "is  provided 
with  the  means  of  fulfilling  this  obligation  by  his  authority  to  com- 
mission all  the  officers  of  the  United  States,  and,  by  and  with  the 
advice  and  consent  of  the  senate,  to  appoint  the  most  important  of 
them  and  to  fill  vacancies.  He  is  declared  to  be  commander  in  chief 
of  the  army  and  navy  of  the  United  States.  The  duties  which  are 
thus  imposed  upon  him  he  is  further  enabled  to  perform  by  the  recog- 
nition in  the  constitution,  and  by  the  creation  by  acts  of  congress, 
of  executive  departments,  which  have  varied  in  number  from  four 
or  five  to  seven  or  eight,  the  heads  of  which  are  familiarly  called  cab- 
inet  ministers.  These  aid  him  in  the  performance  of  the  great 
duties  of  his  office^  and  represent  him  in  a  thousand  acts  to  which  it 
can  hardly  be  supposed  his  personal  attention  is  called,  and  thus  he 
is  enabled  to  fulfill  the  duty  of  his  great  department,  expressed  in 
the  phrase  that  'he  shall  take  care  that  the  laws  be  faithfully  ex- 
ecuted.' ^  ••  While  congress  cannot  delegate  to  the  President  any 
legislative  power,  yet  it  may  give  him  the  power,  upon  ascertaining 
the  existence  of  a  state  of  facts  provided  for  in  the  statute,  to  sus- 
pend the  operation  of  an  act  of  congress.** 

ExecaJdve,  ProdaTnationa. 

In  English  law,  a  proclamation  is  ^a  notice  publicly  given  of  any- 
thing whereof  the  king  thinks  fit  to  advertise  his  subjects."  In  Amer- 
ican law,  it  is  a  formal  and  official  public  notice,  issued  by  the  chi^ 
executive  in  his  own  name,  intended  for  the  notice  of  all  persons  who 
may  be  conca*ned,  announcing  some  statute  or  treaty,  or  some  public 

««  2  Stoi7>  Const  I  1604. 

•>  In  re  Neagle,  185  U.  S.  1,  10  Sup.  Ct  66& 

««  Fitld  V.  Olark,  148  U.  S.  940,  12  Sap.  Ot  499. 
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act  or  determlnationy  or  intended  action,  of  the  execntive  depart- 
ment, which  otherwise  might  not  be  so  widely  or  so  qnickly  promul- 
gated. The  making  of  proclamations  is  not  an  assumption  of  legislar 
live  powers.  These  docmnents  have  not  the  force  of  law,  although 
congress  may  make  the  taking  effect  of  an  act,  or  of  some  of  its  pro- 
visions, depend  upon  the  existence  of  a  state  of  facts  to  be  ascertained 
and  proclaimed  by  the  President.  Proclamations  are  issued  on  a 
great  variety  of  occasions.  It  is  usual  in  this  manner  to  announce 
the  admission  of  a  new  state  into  the  Union;  the  ratification  of  a 
treaty  with  a  foreign  power,  when  it  contains  provisions  which  may 
affect  the  dealings  of  private  persons;  the  intention  of  the  United 
States  to  maintain  a  position  of  neutrality  between  contending  pow- 
ers, or  the  intention  of  the  government  to  enforce  the  neutrality  laws 
with  strictness;  the  granting  of  an  act  of  pardon  or  general  anmesty; 
the  reciprocity  features  of  a  commercial  treaty  or  tariff  act;  and  the 
annual  appointment  by  the  President  of  a  day  of  public  thanksgiving. 
Perhaps  the  most  celebrated  proclamation  ever  issued  in  this  country 
wajB  that  by  which  President  Lincoln  announced  the  eoiancipation 
of  the  slavea  The  same  President,  in  1861,  issued  a  proclamation 
of  blockade,  announcing  his  intention  to  blockade  all  the  ports  of  the 
states  then  in  insurrection,  and  giving  neutral  vessels  fifteen  days 
from  the  commencement  of  actual  blockade  to  leave  those  ports. 

The  authority  of  the  President  to  issue  proclamations  is  sometimes 
derived  from  acts  of  congress  specifically  empowering  him  to  do  so 
in  relation  to  a  particular  matter,  and  in  other  cases  appears  to  be 
derived  from  his  duty  to  take  care  that  the  laws  be  faithfully  executed. 
In  regard  to  the  observance  of  neutrality  laws,  for  instance,  it  may 
not  be  obligatory  upon  the  President  to  warn  the  people  of  the  conse- 
quences attending  their  infraction,  but  still  it  is  eminently  proper  for 
him,  at  times  when  there  is  danger  of  a  breach  of  those  laws,  to  ad- 
vise all  persons  of  the  intention  of  the  government  with  regard  to 
their  enforcement 

The  custom  in  the  United  States  is  that  the  President  shall  sign 
the  proclamation  and  the  secretary  of  state  aiBx  the  seal  of  the  United 
States  and  attest  it  Such  documents  are  commonly  published  in 
the  newspapers,  and  also  printed  with  the  acts  and  resolutions  of 
congress  in  the  volumes  published  at  the  end  of  each  session.  But  a 
proclamation,  to  be  effective,  need  not  be  given  out  through  the  press; 
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it  may  take  effect  when  it  is  signed  and  sealed,  although  not  actually 
published  until  some  days  later.*^ 


IMPEACHMENT. 

82.  Impeachment  proceedings,  resulting,  upon  oonvlo- 
tion^  in  removal  from  office,  may  be  instituted  against 

(a)  The  President. 

(b)  The  Vice-President. 

(c)  All  civil  officers  of  the  United  States. 

88.  The  following  offenses  render  the  perpetrator  liable 
to  prosecution  and  trial  by  impeachment: 

(a)  Treason. 

(b)  Bribery. 

(c)  Other  high  crimes  and  misdemeanors. 

84.  Judgment  in  cases  of  impeachment  shall  not  extend 
fiirther  than  to  removal  from  office  and  disqualification  to 
hold  office  under  the  United  States. 

The  federal  constitution  contains  the  following  provisions  relating 
to  the  subject  of  impeachment:  The  President,  the  Vice-President, 
and  all  civil  officers  of  the  United  States  may  be  removed  from  office 
on  impeachment  for,  and  conviction  of,  treason,  bribery,  and  other 
high  crimes  and  misdemeanors.  The  house  of  representatives  has  the 
sole  power  of  impeachment,  and  the  senate  the  sole  power  to  try  all 
impeachments.  When  sitting  for  that  purpose,  they  are  to  be  on  oath 
or  affirmation.  When  the  President  is  tried,  the  chief  justice  shall 
preside.  No  person  shall  be  convicted  without  the  concurrence  of 
two-thirds  of  the  senators  present.  Judgment  in  case  of  impeach- 
ment shall  not  extend  further  than  to  removal  from  office  and  disqual- 
ification to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under 
the  United  States;  but  the  party  convicted  shall  nevertheless  be 
liable  and  subject  to  indictment,  trial,  judgment,  and  punishment  ac- 
cording to  law.  By  an  express  provision  of  the  constitution,  the  right 
of  trial  by  jury  does  not  extend  to  cases  of  impeachment. 

•»  Lapeyre  v.  U.  S.,  17  Wall.  191. 
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The  persons  liable  to  impeachment  under  the  federal  constitution 
are  the  President,  the  Vice-President,  and  ^all  ciyil  officers  of  the 
United  States."  This  excludes,  in  the  first  place,  all  private  and 
unofficial  persons.  In  the  next  place,  it  excludes  aU  officers  of 
the  army,  navy,  and  marine  corps,  because  they  cannot  properly  be 
called  "civil''  officers,  and  because  they  are  triable  for  offenses  by 
courts  martial  and  under  the  laws  of  war.  It  is  also  settled,  by  a 
legislative  precedent,  that  a  senator  of  the  United  States  is  not 
liable  to  impeachment  In  general,  so  far  as  the  matter  can  be 
said  to  be  definitely  settled,  it  appears  that  the  officers  liable  to  this 
process  are  those  who  are  commissioned  by  the  President  (as  provid- 
ed by  section  3,  art  2,  of  the  constitution)  excepting  those  employed 
in  the  land  and  naval  forces,  but  including  all  the  federal  judges.** 

Treason  and  bribery  are  well  defined  crimes.  But  the  phrase 
^other  high  crimes  and  misdemeanors"  is  so  very  indefinite  that  prac- 
tically it  is  not  susceptible  of  exact  definition  or  limitation,  but  the 
power  of  impeachment  may  be  brought  to  bear  on  any  offense  against 
the  constitution  or  the  laws  which,  in  the  judgment  of  the  house, 
is  deserving  of  punishment  by  this  means  or  is  of  such  a  char- 
acter as  to  render  the  party  accused  unfit  to  hold  and  exercise 
hia  offica  It  is  of  course  primarily  directed  against  official  mis^ 
conduct  Any  gross  malversation  in  office^  whether  or  not  it  is  a 
punishable  offense  at  law,  may  be  made  the  ground  of  an  impeach- 
ment But  the  power  of  impeachment  is  not  restricted  to  political 
crimes  alone.  The  constitution  provides  that  the  party  convicted 
upon  impeachment  shall  still  remain  liable  to  trial  and  punishment 
according  to  law.  From  this  it  is  to  be  inferred  that  the  commission 
of  any  crime  which  is  of  a  grave  nature,  though  it  may  have  nothing 
to  do  with  the  person's  official  position,  except  that  it  shows  a  char- 
acter or  motives  inconsistent  with  the  due  administration  of  his 
office,  would  render  him  liable  to  impeachment  It  will  be  perceived 
that  the  power  to  determine  what  crimes  are  impeachable  rests  very 
much  with  congress.  For  the  house,  before  preferring  articles  of  im- 
peachment, wHl  decide  whether  the  acts  or  conduct  complained  of 
constitute  a  '^igh  crime  or  misdemeanor."    And  the  senate,  in  try- 

•>  Private  citizens  are  not  amenable  to  impeachment;  nor  can  articles  of 
Impeachment  be  preferred  against  a  person  after  he  has  gone  out  of  office. 
State  T.  HUl,  37  Neb.  80,  55  N.  W.  791. 
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Ing  the  case,  will  also  hare  to  consider  the  same  question.  If,  in  the 
judgment  of  the  senate,  the  offense  charged  is  not  impeachable,  they 
will  acquit;  otherwise,  upon  sufficient  proof  and  the  concurrence  of 
the  necessary  majority,  they  will  convict  And  in  either  case,  there 
is  no  other  power  which  can  review  or  reverse  their  decision.'" 

The  constitution  provides  that  the  judgment,  in  cases  of  impeach- 
ment, shall  not  extend  further  than  to  removal  from  office  and  dis- 
qualification from  further  office.  Since  it  also  provides  that  the 
officers  who  are  subject  to  this  process  shall  be  removed  from  office 
upon  conviction  under  articles  of  impeachment,  it  follows  that  the 
party  accused,  if  he  is  found  guilty,  must  be  adjudged  to  be  removed 
from  his  office.  But  it  rests  in  the  discretion  of  the  senate  whether 
or  not  to  add  to  this  sentence  the  judgment  of  disqualification. 
The  nature  of  this  punishment  is  political  only.  Conviction  upon 
impeachment  is  the  single  case  in  which  the  pardoning  power  of 
the  President  cannot  be  exercised. 

••  Where,  in  an  Impeachment  proceeding,  the  act  of  official  delinquency  con- 
sists in  the  violation  of  some  positive  provision  of  the  constitution  or  a  stat- 
ute, which  Is  denounced  as  a  crime  or  misdemeanor,  or  where  It  Is  a  mere 
neglect  of  duty,  willfully  done,  with  a  corrupt  intention,  or  where  the  negli- 
gence Is  80  gross,  or  the  disregard  of  duty  so  flagrant,  as  to  warrant  the  infer- 
ence that  it  was  willful  and  corrupt,  it  is  a  misdemeanor  in  office.  But  where 
such  act  results  from  a  mere  error  of  Judgment  or  omission  of  duty,  without 
the  element  of  fraud,  or  where  the  alleged  negligence  is  attributable  to  a 
misconception  of  duty,  rather  than  a  willful  disregard  thereof,  it  is  not  im- 
peachable, although  it  may  be  highly  prejudicial  to  the  interests  of  the  state. 
State  V.  Hastings,  87  Neb.  06,  55  N.  W.  774.  See,  further,  as  to  the  question 
what  offenses  are  impeachable.  Pom.  Const  Law,  §§  717-727;  1  Story,  Const 
§§  785,  796-605;  Miller,  Const  pp.  171,  214.  With  respect  to  the  introduction 
of  evidence  and  the  quantum  of  proof  required  to  warrant  a  conviction,  im- 
peachment is  essentiaUy  a  criminal  prosecution;  hence  the  guilt  of  the  ac- 
cused must  be  established  beyond  a  reasonable  doubt  State  v.  Hastings,  37 
Neb.  06,  66  N.  W.  774. 
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CHAPTER  Vn. 

FEDERAL  JURISDICTION. 

86-87.  Oourts  of  the  United  States. 

88.  Judicial  Power  of  the  United  Statei. 

89.  United  States  as  a  Party. 

90.  States  as  Parties. 

91-92.    Jurisdiction  of  Supreme  Court 
9&-96.    Powers  and  Procedure  of  Federal  Ooxata. 
97.   Removal  of  Causes. 

OOUBTS  OF  THE  UNITED  STATES* 

86.  The  constitution  provides  that  the  Judicial  power  of 
the  United  States  shall  be  vested  in  one  supreme  court 
and  in  such  inferior  courts  as  congress  may  from  time  to 
time  establish. 

86.  The  federal  Judicial  syBtem,  as  established  by  the 
constitution  and  acts  of  congress,  comprises: 

(a)  The  supreme  court  of  the  United  States. 

(b)  The  circuit  courts  of  appeals. 
(0)  The  circuit  courts. 

(d)  The  district  courts. 

(e)  The  court  of  claims. 

(f)  The  court  of  private  land  claims. 

87.  In  addition,  congress  has  established  or  authorized 
the  following  local  or  special  tribunals,  not  a  part  of  the 
federal  Judicial  system: 

(a)  The  territorial  courts. 

(b)  The  courts  of  the  District  of  Columbia. 
(0)  Consular  courts. 

(d)  Courts-martial. 

Power  of  Congress  to  EstabUth  (hurts* 

The  supreme  conrt,  being  provided  for  by  the  oonstltntioii, 
is  largely  independent  of  congress.  It  could  neither  be  aboUskcd 
nor  stripped  of  any  part  of  its  original  jurisdiction  by  any  act  ef 
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congress.  But  the  number  of  the  judges  of  the  supreme  court  is  left 
to  the  determination  of  congress.  The  number  might  be  indeflnitdj 
increased.  But  since  a  judge  of  this  court  could  not  be  lawfully  1^- 
islated  out  of  his  ofllce,  the  number  of  the  judges  could  not  be  di- 
minished in  any  other  way  than  by  providing  that  vacancieSy  as  they 
might  occur,  should  not  be  filled  up,  until  the  number  of  judges  was 
reduced  to  a  prescribed  minimum.  So  the  jurisdiction  of  the  court, 
except  in  so  far  as  it  is  granted  by  the  constitution,  is  within  the 
control  of  congress,  and  may  be  enlarged  or  restricted  as  that  body 
may  determine. 

But  the  courts  of  the  United  States  inferior  to  the  supreme  court 
do  not  derive  their  judicial  powers  inmiediately  from  the  consti- 
tution. They  depend  for  their  jurisdiction  upon  congressional  legis- 
lation.^ And  the  discretion  of  congress  in  respect  to  the  number, 
character,  and  territorial  limits  of  the  courts  among  which  it  will 
distribute  the  judicial  power  of  the  United  States  is  unrestricted, 
except  as  to  the  supreme  court*  However,  congress  could  not  law- 
fully confer  any  part  of  the  federal  judicial  power  on  the  courts  of  a 
state,  nor  on  any  courts  not  established  by  its  own  authority.*  Since 
the  judges  of  aU  the  federal  courts  are  to  hold  their  offices  during 
good  behavior,  it  is  not  within  the  power  of  either  congress  or  the 
President  to  remove  them  at  pleasure.  A  more  difficult  question 
is  as  to  the  power  to  legislate  a  judge  out  of  his  office  by  abolishing 
the  court  in  which  he  sits.  This  has  in  fact  been  done  by  congress, 
and  the  legislative  precedent,  as  far  as  it  goes,  is  therefore  in  favor 
of  the  existence  of  such  a  power. 

The  Federal  Courts. 

The  federal  system  of  courts,  as  at  present  constituted,  consists  of 
the  supreme  court  of  the  United  States,  a  circuit  court  of  appeals  in 
each  of  the  nine  circuits,  nine  circuit  courts,  sixty-six  district  courts, 
the  court  of  claims,  and  the  court  of  private  land  claims.  No  mention 
is  here  made  of  the  territorial  courts,  which  are  not  constitational 
courts,  nor  of  the  courts  in  the  District  of  Ck)lumbia. 

1  U.  S.  V.  Hudson,  7  Granch,  82;  Sewing-Machine  Oompanletf*  Case,  18  Wall. 

>  U.  S.  T.  Union  Pac.  R.  Co.,  96  U.  S.  669,  602. 

•  Martin  v.  Hunter,  1  Wheat  804;  Steams  v.  U.  S.,  2  Paine,  800,  Fed.  Oss. 
No.  13,841. 
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TeniUmal  Oourt$* 

The  territorial  courts  ''are  not  constitntional  courts  in  which  the 
Judicial  power  conferred  by  the  constitution  on  the  general  govern- 
ment can  be  deposited.  They  are  legislative  courts,  created  in  vir- 
tue of  the  general  right  of  sovereignty  which  exists  in  the  govern- 
ment, or  in  virtue  of  that  clause  which  enables  congress  to  make  all 
needful  rules  and  regulations  respecting  the  territory  belonging  to 
the  United  States.  The  jurisdiction  with  which  they  are  invested 
is  not  a  part  of  that  judicial  power  which  is  defined  in  the  third 
article  of  the  constitution,  but  is  conferred  by  congress  in  the  execu- 
tion of  those  general  powers  which  that  body  possesses  over  the  terr^ 
tories  of  the  United  States."  *  Ck)ngre«8  may  therefore  invest  the 
courts  of  the  territories  with  aa  much  or  as  little  jurisdiction  aa  it 
may  see  fit,  or  with  such  measure  as  appears  reasonable,  necessary, 
and  adapted  to  the  local  conditions  prevailing.  While  the  organic 
act  for  a  territory  establishes,  and  to  some  extent  limits,  the  jurisdic- 
tion of  the  territorial  courts,  it  generally  leaves  to  the  control  of  the 
territorial  legislature  such  matters  as  the  regulation  of  rules  of  pro- 
cedure and  the  forms  and  modes  of  pleading."  The  effect  of  the  ad- 
mission of  a  territory  as  a  state  of  the  Union  and  the  erection  of  fed- 
eral courts  therein  is  ipso  facto  to  extinguish  the  territorial  govern- 
ment and  the  territorial  courts  as  courts  of  the  general  government. 
But  provision  is  usually  made  for  continuing  the  territorial  courts 
as  the  temporary  courts  of  the  state,  and  for  the  transfer  to  the  fed- 
eral courts  of  such  pending  causes  as  are  properly  of  federal  cogni- 
zance.* 
Oonavlar  OourU. 

Congress  has  provided  for  courts,  called  ^consular  courts,"  in 
certain  non-christian  countriesi  which  are  presided  over  by  the 
United  States  consul  at  the  port  where  the  court  is  held,  and  which 
are  invested  with  civil  and  criminal  jurisdiction  over  Americans 
in  that  place,  but  proceed  without  a  jury.  Their  establishment  is  au- 
thorized by  treaties  made  with  foreign  countries,  granting  rights  of 

«  American  Ins.  Co.  v.  Canter»  1  Pet  511;  Clinton  v.  Bnglebrecht,  13  WaU. 
484;  Forsyth  v.  U.  S.,  9  How.  671;  Good  v.  Martin,  96  U.  S.  90;  McAllister  v. 
U.  S.,  141  U.  S.  174,  11  Sup.  Ct.  949. 

•  Sperling  v.  Calf ee,  7  Mont  614,  19  Pac.  204. 

•  Ames  V.  Ballroad  Co.,  4  DUL  261,  Fed.  Cas.  No.  324. 
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ex-territoriality  to  the  United  States  for  this  purpose.  The  object 
is  to  withdraw  citizens  of  the  United  States  from  the  operation  of 
the  cmde,  barbarous,  or  uncertain  systems  of  justice  there  preyailing. 
It  is  held  that  these  are  valid  courts,  and  that  a  judgment  of  a  con- 
sular court,  passing  sentence  of  death  upon  an  American  seaman 
for  a  murder  committed  by  him  within  the  jurisdiction  of  the  court. 
Is  valid,  notwithstanding  there  was  no  indictment  nor  trial  by  jury, 
when  there  was  a  fair  trial  before  the  consul  and  four  assessors. 
The  constitution,  it  was  said,  was  made  for  the  United  States,  and 
not  for  foreign  countries,  and  can  have  no  operation  outside  the  lim- 
its of  the  United  States.^ 

ChurtS'Martiial. 

Under  the  power  to  **make  rules  for  the  government  and  regulation 
of  the  land  and  naval  forces"  congress  has  authority  to  provide  for 
the  trial  and  punishment  of  military  and  naval  offenses  in  the  man- 
ner practiced  by  all  civilized  nations,  that  is,  by  courts-martial.  But 
these  courts  are  not  a  part  of  the  federal  judicial  ^stem.  The  power 
to  establish  them  is  not  derived  from,  nor  is  it  connected  with,  the 
third  article  of  the  constitution,  defining  the  judicial  power  of  the 
United  States;  the  two  powers  are  entirely  independent."  "Not  be- 
longing to  the  judicial  branch  of  the  government,  it  follows  that 
courts-martial  must  pertain  to  the  executive  department;  and  they 
are  in  fact  simply  instrumentalities  of  the  executive  power,  provided 
by  congress  for  the  President  as  commander  in  chief,  to  aid  him  in 
properly  commanding  the  army  and  navy  and  enforcing  discipline 
therein,  and  utilized  under  his  orders  or  those  of  his  authorized  mil- 
itary representatives."*  The  President  is  therefore  invested  with 
general  and  discretionary  power  to  order  statutory  courts-martial 
by  virtue  of  his  capacity  as  conunander  in  chief,  independently  of  the 
articles  of  war  or  other  legislation  of  congress.^* 

The  authority  of  these  courts  is  strictly  limited.  A  court-martial 
has  no  jurisdiction  to  try  or  punish  any  person  who  is  not  in  the 

T  In  re  Ross,  140  U.  S.  463,  11  Sup.  Ot  897. 

•  Dynes  v.  Hoover,  20  How.  65;  Kurtz  v.  Moffitt,  115  U.  S.  487,  6  Sup.  Ot 
148;  Wales  v.  Whitney,  114  U.  S.  564,  5  Sup.  Ct  1050. 

•  1  Wlnthr.  Mil.  Law  (2d  Ed.)  53. 
i«Id.  6a 


Digitized  by  VjOOQIC 


5§  86-87)  COURTS   OF  THE   UNITED   STATES.  127. 

military  seryioe  or  subject  to  the  military  law.*^  The  following  per- 
flODB  are  subject  to  their  jurisdiction:  The  officers  and  men  of  the 
army  and  navy  and  marine  corps,  and  the  militia  when  in  the  actual 
service  of  the  United  States,  retired  officers  of  the  army  and  navy, 
and  certain  classes  of  civilians  who  are  subject  to  military  discipline 
only  in  time  of  war.  The  last  category  includes  such  persons  as  sut- 
lers, teamsters,  newspaper  correspondents,  hospital  officers  and  at- 
tendants, guides  and  scouts,  and  telegraphers.^*  To  these  must  be 
added  officers  and  soldiers  retained  by  law  under  military  jurisdiction 
after  dismissal  or  disoharge,  prisoners  under  confinement  in  military 
prisons  undergoing  sentences  of  courts-martial,^*  and  drafted  men  or 
conscripts  who  have  been  lawfully  ordered  to  attend  a  rendezvous 
and  disobey  the  summons.^^ 

The  provision  of  the  fifth  amendment  that  ''no  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury"  does  not  apply  to  the  pro- 
ceedings of  courts-martial,  because  ''cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in  actual  service  in  time  of  war  or  pub- 
lic danger,"  are  expressly  excepted  from  its  operation.  But  these 
courts  always  exhibit  to  the  accused  a  charge  and  specifications,  in 
the  nature  of  an  indictment.  And  in  accordance  with  the  funda- 
mental principles  of  justice,  he  is  afforded  an  opportunity  to  be  heard 
in  his  own  defense,  to  summon  witnesses,  and  to  be  confronted  with 
the  witnesses  against  him. 

Within  the  sphere  of  their  Jurisdiction,  the  judgments  and  sen- 
tences of  courts-martial  are  as  final  and  conclusive  as  those  of  civil 
tribunals  of  last  resort.  The  sentence  of  a  court-martial,  when  con- 
firmed, "is  altogether  beyond  the  jurisdiction  or  inquiry  of  any  civil 
tribunal  whatever,  unless  it  shall  be  in  a  case  in  which  the  court  had 
not  jurisdiction  over  the  subject-matter  or  charge  [or  the  prisoner] 
or  one  in  which,  having  jurisdiction  over  the  subject-matter,  it  has 

11  Wolfe  Tone's  Case,  27  How.  State  Tr.  613;  Grant  v.  Gould,  2  H.  BL  69; 
Wise  V.  Withers,  8  Granch,  331;  Bx  parte  Van  Vranken,  47  Fed.  888;  An- 
trim's Oase,  6  Phila.  278,  Fed.  Gas.  No.  495;  Jones  v.  Seward,  40  Barb.  (N.  Y.) 
663. 

1*  1  Winthr.  MIL  Law  (2d  Ed.)  112-142. 

IS  In  re  Graig,  70  Fed.  969. 

14  McGaU's  Gase,  5  Phila.  (Pa.)  259,  Fed.  Gas.  No.  8,660. 
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failed  to  observe  the  nileB  prescribed  by  the  gtatate  for  its  exercise.''^* 
A  person  imprisoned  nnder  the  sentence  of  a  court-martial  may  haye 
a  writ  of  habeas  corpus  to  inquire  into  the  validity  of  the  custody  in 
which  he  is  held;  but  on  such  a  writ  the  civil  court  will  have  no  juris- 
diction to  consider  any  question  except  the  jurisdiction  of  the  court- 
martial  and  the  validity  of  its  sentence.**  But  if,  in  fact,  the  court- 
martial  proceeded  without  any  jurisdiction,  all  its  actions  will  be 
illegal,  and  not  only  will  the  party  aggrieved  thereby  be  entitled  to 
recover  his  liberty  upon  a  writ  of  habeas  corpus,  but  also  it  follows 
that  all  the  parties  to  the  illegal  trial  are  trespassers  upon  his  rights, 
and  he  may  recover  damages  from  them  in  a  proper  suit  in  a  dvil 
court  by  the  verdict  of  a  jury.** 

Military  CommiBmonM. 

These  quasi-judicial  tribunals  are  to  be  distinguished  from  courts- 
martiaL  The  latter  are  established  only  for  the  government  of  the 
military  and  naval  forces,  and  subsist  in  time  of  peace  as  well  as  in 
war.  But  the  former  are  erected  only  in  actual  warfare^  or  where 
martial  law  has  been  declared,  and  as  an  aid  to  the  successful  prose- 
cution of  belligerent  operations  or  the  enforcement  of  martial  law. 

JUDICIAL  POWEB  OF  THE  UNITED  STATES. 

88.  The  constitution  declares  that  the  Judicial  power  of 
the  United  States  shall  extend  to: 

(a)  All  cases  in  law  or  equity  arising  under  the  con- 

stitution or  laws  of  the  United  States  or  treaties 
made  under  their  authority. 

(b)  All  cases  affecting  ambassadors,  other  public  min- 

isters, and  consuls. 

(c)  All  cases  of  admiralty  and  maritime  Jurisdiction. 

i»  Dynes  ▼.  Hoover,  20  How.  66;  In  re  McVey,  23  Fed.  878;  Yanderheyden 
y.  Young,  11  Johns.  150;  Mills  v.  Martin,  19  Johns.  7;  Duffitid  t.  Smltli,  8 
Serg.  &  R.  59a 

'  It  In  re  Esmond,  5  Mackey  (D.  a)  64;  Johnson  v.  Sayre,  158  U.  S.  109,  IS 
Sup.  Ct  773;   Barrett  y.  Hopkins,  7  Fed.  812. 

IT  Dynes  y.  Hoover,  20  How.  65;  MUligan  v.  Hovey,  3  Biss.  18,  FwL  Gas. 
No.  0,005. 
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(d)  Contro^eraieB  to  which  the  XTxdted  StateB  shall  be 

a  party* 

(e)  Controversies  between  two  or  more  states. 

(f)  Oontroversles  between  a  state  and  citizens  of  an- 

other state. 

(g)  Controversies  between  citizens  of  different  states, 
(h)  Controversies  between  citizens  of  the  same  state 

claiming  lands  nnder  grants  of  different  states, 
(i)  Controversies  between  a  state,  or  the  citizens  there- 
of, and  foreign  states,  citizens,  or  subjects. 

Oeneral  OonrideraUoni. 

The  judicial  department  of  the  federal  government  Is  InTested, 
bj  this  clause,  with  powers  which  are  even  more  extensive  than 
those  of  the  legislative  or  executive  branch.  -  It  is  clothed  with 
jurisdiction  over  all  controversies  which  may  involve  the  interpre- 
tation of  the  national  constitution  or  the  enforcement  of  national 
laws  and  treaties,  thus  securing,  so  far  as  it  rests  with  the  courts, 
the  supremacy  of  the  central  government  within  its  proper  sphere. 
And  it  possesses  jurisdiction  in  all  those  classes  of  cases  where  the 
intervention  of  the  federal  judiciary  is  necessary  or  appropriate 
to  insure  the  peaceful  and  harmonious  relations  of  the  states  with 
each  other,  and  to  maintain  the  rights  of  citizens  of  the  several 
states.  But  further,  it  was  feared  that  the  courts  of  the  states  might 
be  influenced  to  an  undue  rigor,  or  unfair  discrimination,  against  cit- 
izens of  other  states  or  foreigners  coming  before  them  as  plaintiffs 
or  defendants,  and  for  that  reason  cases  to  which  such  persons  should 
be  parties  were,  for  the  most  part,  taken  within  the  sphere  of  federal 
cc^izance,  even  though  they  might  not  involve  the  maintenance  or 
application  of  federal  law. 

Attention  should  be  paid  to  the  words  in  which  this  grant  of  power 
is  expressed.  It  is  extended  to  all  ''cases"  of  a  particular  character. 
Before  there  can  be  any  proper  exercise  of  the  judicial  power  a  ''case" 
must  be  presented  in  court  for  its  action.  A  case  implies  parties,  an 
assertion  of  rights,  or  a  wrong  to  be  remedied.^*  It  extends  to  all 
cases  in  law  or  equity.    And  it  is  held  that  with  the  exception  of 

itMmer,  Const  p.  314b 
BL.CONST.L.-e 
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admiralty,  all  modes  of  procedure  for  the  assertion  of  rights  must 
be  arranged  under  one  class  or  the  other,  either  law  or  equitj. 
Hence,  the  terms  used  include  criminal  cases,  arising  under  the  con- 
stitution or  laws,  as  well  as  civil  issues."  It  will  be  perceived,  in 
general,  that  the  cases  to  which  the  federal  judicial  power  extends 
may  be  arranged  in  two  classes.  The  first  includes  all  cases  arising 
under  the  constitution  or  laws  or  treaties.  And  here  it  is  the  char- 
acter of  the  suit  which  gives  jurisdiction,  without  reference  to  the 
character  of  the  parties.  The  second  class  includes  controversies 
between  states,  between  a  state  and  citizens  of  another  state,  be- 
tween citizens  of  different  states,  and  between  a  state  or  its  citizens 
and  aliens.  Here  the  jurisdiction  depends  entirely  on  the  character 
of  the  parties  without  reference  to  the  subject  of  the  controversy.*® 

Legislation  of  QmgreM, 

Although  the  federal  judicial  power  is  defined  and  granted  by 
the  constitution,  its  provision,  in  this  respect,  was  not  self-execut- 
ing. That  is,  the  judicial  power  could  not  come  into  practical  oper- 
ation until  courts  were  created  by  congress  and  their  jurisdic- 
tion regulated.  The  supreme  court  is  a  constitutional  court,  but 
it  was  necessary  for  congress  to  make  provision  for  its  organization 
and  fix  the  number  of  judges.  All  the  rest  of  the  judicial  power 
of  the  United  States  remained  to  be  dealt  with  by  congress.  And 
in  creating  the  courts,  congress  was  under  no  obligation  to  occupy 
the  entire  field  of  judicial  power  marked  out  by  the  constitution. 
In  fact,  much  of  the  judicial  power  which  might  be  made  exclusive 
in  the  federal  courts  still  remains  concurrent  in  the  state  courta 
The  first  act  of  congress  directed  to  the  organization  of  the  federal 
lystem  of  courts  and  the  regulation  of  their  jurisdiction  was  the 
judiciary  act  of  1789.  One  of  its  authors  was  Oliver  Ellsworth, 
afterwards  chief  justice  of  the  United  States.  It  is  regarded  aa 
a  contemporaneous  exposition  of  the  nature  and  extent  of  the  fed- 
eral judicial  power.  And  though  it  has  often  been  amended  or 
changed  in  details,  yet  the  framework  of  the  great  system  which 
it  established,  and  all  its  essential  particulars,  remain  the  same. 
It  organized  the  supreme  court,  with  a  chief  justice  and  five  asso- 

!•  Tennessee  v.  Davis,  100  U.  S.  257. 
so  Cohens  v.  Virginia,  6  Wheat  264. 
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elate  justices,  which  number  has  since  been  increased  to  eight  It 
provided  for  three  judicial  circuits  and  thirteen  judicial  districts, 
with  courts  in  each.  And  it  apportioned  the  federal  judicial  power 
among  these  courts,  not,  however,  filling  up  the  full  measure  grant- 
ed by  the  constitution.  For  instance,  although  a  case  involved  a 
federal  question,  yet  it  could  not,  until  1875,  be  brought  in  a  fed- 
eral court  unless  there  wa^  also  a  diversity  of  citizenship  between  the 
parties. 
Jurisdietion  cf  Federal  Oourts. 

As  the  law  now  stands,  the  federal  courts  have  original  and  ex- 
clusive jurisdiction  of  cases  between  states  or  between  the  United 
States  and  a  state;  cases  against  ambassadors  and  consuls;  crimes 
against  the  United  States;*^  cases  under  the  national  bankrupt  law; 
cases  involving  patents  and  copyrights;  suits  for  penalties  and 
forfeitures  under  federal  laws;  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  saving  to  suitors  in  all  cases  the  right  to  a 
common-law  remedy  where  the  common  law  is  competent  to  give 
it;  and  seizures  under  the  laws  of  the  United  States,  on  land  or 
waters  not  within  the  admiralty  and  maritime  jurisdiction.^-  They 
have  original  jurisdiction  of  cases  arising  under  the  constitution 
or  laws  of  the  United  States  or  treaties,  and  also  those  involving 
controversies  between  citizens  of  different  states,  provided  the 
amount  in  controversy  exceeds  |2,000.  If  the  sum  in  dispute  falls 
below  that  amount,  the  state  courts  have  exclusive  jurisdiction, 
but  the  decision  of  the  highest  state  court  is  liable  to  be  reviewed 
by  the  United  States  supreme  court  on  error,  if  it  is  in  denial  of  a 
right  claimed  under  the  constitution  or  an  act  of  congress.  If  the 
amount  exceeds  |2,000,  the  federal  courts  have  concurrent  jurisdic- 
tion with  the  state  courts  in  both  these  classes  of  cases.  But  if  the 
action  is  originally  brought  in  the  state  court,  it  is  liable,  under 
certain  conditions  to  be  mentioned  hereafter,  to  be  removed  into 
the  federal  court  for  trial  and  determination.  The  federal  Judicial 
power  being  limited,  the  federal  courts  are  to  be  regarded  as  courts 
at  limited  (though  not  inferior)  jurisdiction. 

ti  €k>ngrefl8  may  constitutionally  provide  that  the  Jurisdiction  of  prosecu- 
tlons  brought  for  violations  of  the  laws  of  the  United  States  shaU  be  ez* 
elusive  in  the  federal  courts.    People  v.  Fonda,  62  Mich.  401,  29  N.  W.  26. 

M  Rev.  St  U.  S.  i  711. 
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Fsderal  Q^ieBtiaM. 

The  importance  of  confiding  to  the  federal  courts  the  ultimata 
decision  of  all  questions  arising  under  the  oonstitution  or  laws  of  the 
United  States  or  treaties  is  easily  seen.  The  orderly  and  successful 
working  of  goyemmenty  or  even  its  very  existence^  depends  upon  a 
fixed  and  harmonious  interpretation  of  the  organic  law  and  the  stat- 
utes passed  in  pursuance  of  it  But  the  grant  of  jurisdiction  to  the 
federal  courts  over  controversies  inyolving  federal  questions  does  not 
deprive  the  state  courts  of  the  right  to  construe  and  apply  the  federal 
constitution  or  acts  of  congress  whenever  they  are  properly  involved 
in  the  cases  before  them.  But  the  decisions  of  the  federal  court» 
on  these  questions  are  authoritative. 

A  case  arises  under  the  constitution,  not  merely  where  a  partj 
comes  into  court  to  demand  something  conferred  upon  him  by  the 
constitution,  a  law  of  the  United  States,  or  a  treaty,  but  wherever  it» 
correct  decision  as  to  the  right,  privilege,  claim,  protection,  or  de- 
fense of  a  party,  in  whole  or  in  part,  depends  upcm  a  correct  construc- 
tion of  either.*'  It  is  no  objection  to  the  jurisdiction  of  the  federal 
court  that  questions  are  involved  which  are  not  all  of  a  federal  char- 
acter. It  one  of  the  latter  exists  in  the  case,  if  there  be  a  single  such 
ingredient  in  the  mass,  it  is  sufficient**  And  where  the  subject- 
matter  of  the  suit  confers  jurisdiction  on  the  federal  courts,  by  reason 
of  the  case  arising  und«*  the  federal  constitution  or  laws,  the  citi- 
zenship of  the  parties  is  entirely  immaterial.**  But  it  is  not  enough 
to  confer  jurisdiction  that  a  federal  question  may  arise  in  the  case; 
it  must  actually  arise  and  be  necessary  to  the  determination  of  the 
controvert^.**  A  suit  cannot  be  said  to  be  one  arising  under  the  oon- 
stitution or  laws  of  the  United  States  until  it  has  been  made  to  ap- 
pear in  some  way  on  the  face  of  the  record  that  some  title,  right,  priv- 
ilege, or  immunity,  on  which  the  recovery  depends  will  be  defeated 
by  one  construction  of  the  constitution  or  laws  or  sustained  by  an 

*•  Tennessee  v.  Davis*  100  U.  8.  257;  New  Orleans,  M.  ft  a  R.  Oow  v.  Bfls- 
sisslppl,  102  U.  8.  186. 

24  Mayor  v.  Cooper,  6  Wall.  247. 

IB  wilder  V.  Bank,  0  Biss.  178,  Fed.  Cas.  No.  17,651;  Fischer  v.  Neil,  & 
Fed.  80;  Sawyer  v.  Parish  of  Ctoncordia,  12  Fed.  754;  Lawrence  v.  Norton, 
18  Fed.  1;  Norfolk  Trust  CJo.  v.  Marye,  25  Fed.  654. 

s«  Boiling  V.  Lersner,  91  U.  S.  584;  Kansas  Endowment  Ass'n  v.  Kansas,. 
120  U.  a  103,  7  Sup.  Ct  490. 
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opposite  constructioiL'^  And  when  any  question  arising  under  the 
law0  of  the  United  States  haa  been  once  clearly  and  unequivocally 
adjudicated  by  the  supreme  court,  it  is  no  longer  a  proposition  for 
judicial  inquiiy  by  the  inferior  federal  courts.  No  issue  growing 
out  of  any  statute  which  has  once  been  so  adjudicated  can  be  said 
to  inyolye  in  its  determination  the  construction  of  such  statute.*' 

Under  this  grant  of  power,  the  federal  courts  may  be  invested  with 
Jurisdiction  of  all  controversies  to  which  federal  corporations  are 
parties,  because  all  such  cases  may  be  said  to  arise  under  the  laws  of 
the  United  States.*^  So,  where  the  question  at  issue  is  whether  a 
state  constitution,  statute,  or  ordinance,  relied  on  and  affecting  the 
rights  of  the  parties,  does  or  does  not  impair  the  obligation  of  con- 
tracts, this  is  such  a  federal  question  as  will  authorize  the  removal 
of  the  suit  into  a  federal  court.'^  But  the  mere  fact  that  the  suit  is 
liroi:^ht  upon  a  judgment  recovered  in  a  federal  court  does  not  ma^e 
It  one  arising  under  the  constitution  or  laws  of  the  United  States, 
fmleas  some  question  is  raised  distinctly  involving  the  federal  con- 
stitution or  statutes.*^ 

Ocues  Armng  wider  TreaUm. 

Am  the  federal  government  is  the  only  power  in  this  country  which 
san  make  treaties,  it  is  proper  and  necessary  that  the  jurisdiction  to 
construe  them  and  determine  their  scope  and  effect  should  be  con- 
fided alone  to  the  national  authorities.  A  treaty  is  primarily  a  com- 
pact between  independent  nations,  and  in  that  aspect  of  it  the  courts 
.have  nothing  to  do  with  its  observance.  But  it  is  also  the  supreme 
law  of  the  land,  and  it  may  become  the  foundation  of  private  rights, 
and  when  that  is  the  case,  it  becomes  a  proper  subject  of  judicial  in- 
quiry and  action.** 

tT  Ames  V.  Kansas,  111  U.  S.  440,  4  Sup.  Ot  487;  Starln  v.  City  of  New 
Tork,  115  U.  S.  248,  6  Sup.  Ot  28;  Germania  Ids.  Oo.  v.  Wisconsin,  119  U.  S. 
473,  7  Sup.  Ot  200. 

tt  Inez  Min.  Oo.  v.  Kinney,  46  Fed.  8S2;  Blue  Bird  Min.  Oo.  v.  Largey,  49 
Fed.  289. 

••  Osbom  V.  Bank  of  U.  S.,  9  Wheat  788. 

•0  Murray  v.  Oliarleston,  96  U.  8.  432;  People  v.  Illinois  Gent  R.  Oc,  16 
Fed.  881. 

•1  Provident  Sav.  Life  Assur.  Soc.  v.  Ford,  114  U.  8.  685,  5  Sup.  Ot  1104. 

•>  Head  Money  Oases,  112  XJ.  8.  580,  698,  5  Sup.  Ot  247;  Hanenstein  v. 
Lynham,  100  U.  8.  483. 
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Cases  Affecting  Ambassadors. 

Since  the  priyileges  of  dlplomatio  agents  are  accorded  to  them  aa 
to  their  Bovereigns  or  governments,  and  not  for  their  personal  ad- 
vantage, it  is  proper  that  the  courts  of  the  government  to  which  they 
are  accredited,  and  with  which  alone  they  can  have  official  dealings, 
should  have  exclusive  cognizance  of  suits  in  which  they  are  parties.'' 
Accordingly  the  constitution  extends  the  judicial  power  of  the  United 
States  to  cases  affecting  ambassadors,  other  public  ministers,  and  con- 
suls. And  congress,  at  an  early  day,  enacted  that  the  supreme  court 
^^shall  have  exclusively  all  such  jurisdiction  of  suits  or  proceedings 
against  ambassadors,  or  other  public  ministers,  or  their  domestics  or 
domestic  servants,  as  a  court  of  law  can  have  consistently  with  the 
law  of  nations;  and  original,  but  not  exclusive,  jurisdiction  of  all 
suits  brought  by  ambassadors,  or  other  public  ministers,  or  in  which 
a  consul  or  vice-consul  is  a  party.'"^  As  an  ambassador  stands  in 
the  place  of  his  sovereign,  he  is  not  subject  to  the  municipal  laws  of 
the  state  to  which  he  is  accredited.  And  as  immunity  from  all  ac- 
countability to  such  laws  is  necessary  to  enable  him  to  exercise  his 
diplomatic  functions  freely,  he  can  neither  be  sued  in  the  civil 
courts  nor  arrested  and  tried  for  any  breach  of  the  criminal  laws. 
This  is  a  rule  of  international  law  to  which  there  are  very  few  ex- 
ceptions, if  any.  The  misconduct  of  a  minister  can  be  redressed 
only  by  international  negotiation,  and  if  he  is  to  be  punished,  it  can 
be  done  only  by  his  own  country.  But  a  minister  may  consent  to 
the  prosecution  of  civil  proceedings  against  him.  And  the  courts^ 
are  open  to  hiTw  if  he  desires  to  seek  redress  for  injuries  committed 
against  him.  The  official  character  of  an  ambassador  or  minister  is 
proved  by  a  certificate  from  the  secretary  of  state.  This  will  be  ac- 
cepted by  the  courts  as  sufficient,  and  if  it  is  produced,  they  will  not 
go  into  collateral  or  argumentative  proof.'*  An  indictment  for  vio- 
lating the  law  of  nations  by  ofifering  violence  to  the  person  of  a  for- 
eign minister  is  not  a  case  affecting  ambassadors,  within  the  mean- 
ing of  the  constitution.*  • 

••  Davis  V.  Packard,  7  Pet  270, 

•«  Rev.  St  U.  S.  i  687. 

SB  In  re  Baiz,  185  U.  8.  408,  10  Sup.  Ot  864. 

••  U.  &  T.  Ortega,  11  Wheat.  467. 
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AdmiraUy  and  Maritime  Coms. 

The  ooort  of  admiralty  was  originally  so  called  because  it  was  held 
by  the  Lord  High  Admiral  of  England.  Its  jurisdiction  extended  to 
causes  of  action  (principally  criminal)  arising  on  the  high  seas  or 
on  the  coasts  or  in  ports  and  harbors^  but  not  within  the  body  of 
any  county.  If  the  matter  occurred  "infra  corpus  comitatus,"  it  was 
subject  to  the  jurisdiction  of  the  ordinary  civil  courts,  not  that  of  the 
admiral.  But  in  respect  to  the  territorial  limits  of  this  jurisdiction^ 
the  United  States  has  departed  from  the  English  rule.  At  first,  and 
for  some  years,  "there  was  a  diversity  of  opinion  between  the  courts 
of  the  United  States  as  to  whether  the  extent  of  the  jurisdiction 
conferred  by  the  constitution  ^to  all  cases  of  admiralty  and  maritime 
jurisdiction'  was  to  be  limited;  one  pariy  contending  that  it  was  to 
be  interpreted  by  what  were  cases  of  admiralty  jurisdiction  in  Eng- 
land when  the  constitution  was  adopted,  and  the  other  party  con- 
tending that  it  was  to  be  as  broad  as  the  jurisdiction  conferred  upon 
the  admiralty  courts  as  they  existed  in  the  colonies  and  states  prior 
to  the  adoption  of  the  constitution.  The  extent  and  exact  nature 
of  this  jurisdiction  were  well  known  to  the  authors  of  the  constitu- 
tion when  that  instrument  was  framed.  There  had  been  important 
controversies  between  the  states  as  to  the  extent  and  nature  of  the 
jurisdiction  of  their  respective  admiralty  courts;  and  the  want  of  an 
harmonious  and  uniform  system  of  administering  the  admiralty  laws 
was  greatly  felt,  and  one  of  the  chief  arguments  in  favor  of  the  adop- 
tion of  our  present  constitution.  The.  inability  of  the  confedera- 
tion preceding  our  present  Union  of  states  to  reconcile  these  con- 
flicts in  the  jurisdictions  of  the  several  states  had  been  made  so 
apparent  by  one  or  two  cases  which  attracted  the  attention  of  all  the 
people  of  the  different  states  that  it  was  the  purpose  of  the  authors 
of  the  constitution  to  vest  in  the  federal  courts  of  the  new  govern- 
ment ample  power  to  cure  all  these  notorious  conceded  defects." "' 
In  some  of  the  early  cases.  It  was  held  that  the  admiralty  courts  had 
no  jurisdiction  over  a  vessel  which  was  engaged  exclusively  in  the 
navigation  of  the  Miseissippi  river  and  its  tributary  streams."    But 

•T  The  City  of  Toledo,  78  Fed.  220. 

••  The  Orleans  v.  Phoebus,  11  Pet  175;  The  Thomas  Jefferson,  10  Wheat 
42S. 
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in  the  case  of  Waring  v.  Clarke/*  the  cause  of  action  arose  out  of  a 
collision  on  the  Mississippi  river  ninety  miles  above  New  Orleans, 
but  within  the  ebb  and  flow  of  the  tide.  And  it  was  held  that  this 
clause  of  the  constitution  was  neither  limited  to,  nor  to  be  inter- 
preted by,  what  were  cases  of  admiralty  jurisdiction  in  England  when 
the  constitution  was  adopted,  and  that  in  cases  of  tort  or  collision 
as  far  up  a  river  as  the  tide  ebbs  and  flows,  the  admiralty  courts  have 
jurisdiction,  although  the  place  may  not  be  on  the  high  seas,  but 
within  the  body  of  a  county.  And  by  an  act  of  1845,  congress  ex- 
tended the  jurisdiction  to  the  Great  Lakes.  And  the  supreme  court 
has  entirely  repudiated  the  doctrine  that  ''navigable  waters"  are  such 
only  as  arc  affected  by  the  tide,  substituting  the  rule,  as  better  adapted 
to  the  circumstances  of  our  country,  that  waters  navigable  in  fact 
are  navigable  in  law.  Thus  the  admiralty  jurisdiction  was  extended 
to  all  public  navigable  lakes,  rivers,  and  waterways  which  are  used, 
or  may  be  used,  as  highways  for  commerce  to  be  carried  on  between 
states  or  with  foreign  nations.^^  But  where  a  damage  done  is  done 
wholly  upon  land,  the  fact  that  the  cause  of  the  damage  originated 
on  water  subject  to  the  admiralty  jurisdiction  does  not  make  the 
case  one  for  the  admiralty.^^  And  although  the  admiralty  jurisdic- 
tion of  the  United  States  may  extend  within  the  boundaries  of  a 
state,  following  the  course  of  a  navigable  river  or  lake,  yet  it  does 
not  deprive  the  state  of  all  jurisdiction  over  the  territory  covered  by 
such  navigable  water,  but  only  of  such  portion  of  its  jurisdiction  as 
relates  to  admiralty  or  maritime  causes.  Hence  if  a  crime  against 
the  laws  of  t^e  state  is  conmiitted  on  such  waters,  within  the  limits 
of  the  state,  the  jurisdiction  to  try  and  punish  it  belongs  to  the 
state  and  not  to  the  federal  admiralty  court.^' 

The  federal  admiralty  courts  may  take  jurisdiction  over  foreign 
vessels,  and  their  officers  and  crews,  in  the  ports  of  the  United  States, 
but  are  not  obliged  to  do  so,  and  may  exercise  a  discretion  in  such 
cases.  'Tor  circumstances  often  exist  which  render  it  inexpedient 
for  the  court  to  take  jurisdiction  of  controversies  between  foreigners 
in  cases  not  arising  in  the  country  of  the  forum;   as,  where  they  are 

t»5  How.  44L 

40  The  Genesee  Chief,  12  How.  448. 

4t  The  Plymouth,  3  Wall.  20. 

♦«  Scott  V.  The  Young  America,  Newb.  101,  Fed.  Cos.  No.  12,549. 
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goYerned  by  the  laws  of  the  country  to  which  the  parties  belong  and 
there  is  no  difiScalty  in  a  resort  to  its  courts,  or  where  they  have 
agreed  to  resort  to  no  other  tribunals.  The  cases  of  foreign  sea- 
men suing  for  wages,  or  because  of  ill-treatment,  are  often  in  this 
i^iegOTj,  and  the  consent  of  their  consul  or  minister  is  often  required 
before  the  court  will  proceed  to  entertain  jurisdiction.  But  where 
the  Toyage  is  ended,  or  the  seamen  have  been  dismissed  or  treated 
with  great  cruelty,  it  will  entertain  jurisdiction  even  against  the 
protest  of  the  consul.  But  although  the  courts  will  use  a  dis- 
cretion about  assuming  jurisdiction  of  controversies  between  foreign- 
ers in  cases  arising  beyond  the  territorial  jurisdiction  of  the  countiy 
to  which  the  courts  belong,  yet  where  such  controversies  are  communis 
juris,  that  is,  where  they  arise  under  the  common  law  of  nations, 
special  grounds  should  appear  to  induce  the  court  to  deny  its  aid 
to  a  foreign  suitor  when  it  has  jurisdiction  of  the  ship  or  pariy 
•charged.''^'  But  no  suit  in  rem  in  admiralty  can  be  sustained,  or 
seizure  made  by  the  marshal,  under  process  against  property  of  the 
T;nite3  States  or  of  a  foreign  government,  the  same  being  employed 
in  or  devoted  io  the  public  service  and  in  the  possession  of  officers  of 
the  government.** 

It  should  here  be  noted  that  the  admiralty  jurisdiction  is 
an  entirely  distinct  and  separate  thing  from  the  power  of 
congress  to  regulate  commerce.  Neither  depends  at  all  upon  the 
ether.  Where  the  admiralty  jurisdiction  is  invoked,  it  is  the  nature 
cf  the  cause  of  action  and  the  place  where  it  arose  which  must 
govern,  and  not  the  character  of  the  commerce  in  which  the  vessel 
may  be  engaged.  Thus,  for  instance,  the  case  of  a  collision  between 
two  ships  on  a  navigable  river  or  one  of  the  Oreat  Lakes  is  within 
the  admiralty  jurisdiction,  notwithstanding  the  vessels  were  trading 
between  ports  of  the  same  state  and  engaged  wholly  in  internal 
commerce.**^  So  also,  in  respect  to  the  nature  of  the  action,  cases  of 
admiralty  and  maritime  jurisdiction  are  not  defined  by  the  constitu- 
tion, nor  do  they  depend  upon  it,  nor  "arise  under  it"  They  are  de- 
termined by  the  ancient  and  settled  rules  of  the  admiralty  jurisdic- 
tion, but  are  not  limited  either  by  the  statutes  or  the  judicial  ded- 

4t  The  Belgenland,  114  U.  S.  355,  5  Sup.  Ct  860;  The  Carolina,  14  Fed.  42k 
44  Long  V.  The  Tunpico,  16  Fed.  491« 
41  The  Oommeree,  1  Black,  574. 
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siona  of  England.**  Although  the  cause  of  action  may  be  created  by 
a  state  statute,  and  unknown  to  the  ancient  admiralty  law,  (as,  liens 
on  vessels  for  certain  kinds  of  supplies  or  materials,)  yet  if  it  is  prop- 
erly of  a  maritime  nature,  the  federal  courts,  sitting  in  admiralty, 
will  take  cognizance  of  it  and  enforce  it*^ 

The  principal  subjects  of  admiralty  jurisdiction  may  be  arranged 
under  two  heads,  viz.,  those  arising  out  of  maritime  torts,  and  those 
arising  out  of  maritime  contracts.  In  cases  of  the  former  class,  the 
jurisdiction  depends  upon  locality.  That  is,  the  cause  of  action  must 
be  in  the  nature  of  a  tort,  of  civil  cognizance,  and  it  must  have  arisen 
on  waters  subject  to  the  admiralty.  In  cases  of  tlie  latter  class,  the 
jurisdiction  does  not  depend  at  all  upon  locality,  but  upon  the  nature 
of  the  contract.  That  is,  the  admiralty  courts  will  have  jurisdiction 
if  the  cause  of  action  is  founded  on  a  contract  which  is  of  a  mari- 
time nature  and  relates  to  maritime  business,  no  matter  where  it 
may  have  been  made.**  The  classes  of  maritime  contracts  are  nu- 
merous. Thus,  a  policy  of  marine  insurance  is  a  maritime  contract 
and  therefore  of  admiralty  jurisdiction.**  So,  also,  says  Judge  Story 
in  the  case  cited,  are  "charter  parties,  affreightments,  marine  hypothe- 
cations, contracts  for  maritime  service  in  the  building,  repairing^ 
and  navigating  ships,  contracts  between  part  owners  of  ships,  con- 
tracts respecting  averages,  contributions,  and  jettisons."  It  is  well 
settled  that  a  charter  party  is  a  maritime  contract,**  and  the  same  la 
true  of  an  agreement  of  consortship  between  the  masters  of  two  ves- 
sels engaged  in  the  business  of  salving.*^  Claims  for  pilotage  fees 
are  within  the  jurisdiction  of  the  admiralty,**  and  of  course  claims 
by  seamen  for  wages,  and  also  a  claim  by  shipwrights  for  work  done 
and  material  found  in  the  repair  of  a  vessel  employed  In  plying  on 
navigable  waters.**  Again,  a  bottomry  bond  is  a  maritime  contract 
of  which  admbalty  has  jurisiBction.**     But  an  ordinary  mortgage 

*•  New  England  Mut.  Marine  Ins.  Oo.  v.  Dunham,  11  Wall.  1. 

*T  Ex  parte  McNlel,  13  Wall.  236;  The  Lottawanna,  21  Wall  558. 

4iThe  Belfaat,  7  Wall.   624. 

*•  De  Lovlo  V.  Bolt,  2  Gall.  308,  Fed.  Oas.  No.  8,776. 

•oThe  Flfeshlre,   11   Fed.  743. 

•1  Andrews  v.  Wall,  8  How.  568. 

Bs  Bx  parte  Hagar,  104  U.  S.  520. 

i«  Peyroux  v.  Howard,  7  Pet.  324. 

•4  The  Draco,  2  Somn.  157,  Fed.  Gas.  No.  4,067. 
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of  a  ship,  not  Diade  with  any  special  reference  to  navigation  or  the 
perils  of  the  sea,  is  not  a  maritime  contract.*^' 

The  constitution  does  not  declare  that  the  jm-isdiction  of  the  fed- 
eral coarts  in  admiralty  and  maritime  cases  shall  be  exclusive.  But 
bj  an  act  of  congress  it  is  provided  that  the  district  courts  of  the 
United  States  shall  have  jurisdiction  "of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  saving  to  suitors  in  all  cases  the  right  of 
a  common-law  remedy,  where  the  common  law  is  competent  to  give 
it,  and  of  all  seizures  on  land  and  on  waters  not  within  admiralty 
and  maritime  jurisdiction.  And  such  jurisdiction  shall  be  exclu- 
sive, except  in  the  particular  cases  where  jurisdiction  of  such  causes 
and  seizures  is  given  to  the  circuit  courts;  and  shall  have  original 
and  exclusive  cognizance  of  all  prizes  brought  into  the  United 
States-''  *•  Of  this  statute  it  has  been  said:  "Examined  carefully, 
it  is  evident  that  congress  intended  by  that  provision  to  allow  the 
party  to  seek  redress  in  the  admiralty  if  he  saw  fit  to  do  so,  but  not 
to  make  it  compulsory  in  any  case  where  the  common  law  is  compe- 
tent to  give  him  a  remedy."  "  State  statutes  which  attempt  to 
confer  upon  state  courts  a  remedy  for  marine  torts  and  marine  con- 
tracts by  proceedings  strictly  in  rem  are  void,  because  in  conflict  with 
this  act  of  congress.  These  statutes  do  not  come  within  the  saving 
clause  concerning  common-law  remedies.  But  this  rule  does  not 
prevent  the  seizure  and  sale  by  the  state  courts  of  the  interest  of 
any  owner  in  a  vessel,  by  execution  or  attachment,  when  the  pro- 
ceeding is  a  personal  one  against  such  owner,  to  recover  a  debt 
for  which  he  is  personally  liable.  Nor  does  it  prevent  any  action 
which  the  conunon  law  gives  for  obtaining  a  judgment  in  personam 
against  a  party  liable  on  a  marine  contract  or  tort.**  The  federal 
courts  have  not  exclusive  jurisdiction  of  suits  in  personam  growing 
out  of  collisions  between  vessels  while  navigating  a  river;  for  the 
right  to  a  cenmion-law  remedy  is  expressly  saved  to  suitors,  and  "that 
there  has  always  been  a  remedy  at  common  law  for  damages  by  colli- 
sion at  sea  cannot  be  denied."  **    A  state  statute  may  create  mari- 

•»  Bogart  V.  The  John  Jay,  17  How.  899. 

M  Rev.  St  U.  B.  H  663,  711. 

•T  American  S.  S.  Co.  v.  Chase,  16  VSTall.  522. 

»•  The  Hlne  v.  Trevor,  4  Wall.  556. 

••  Schoonmaker  ▼.  Gilmore,  102  U.  S.  118. 
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time  liens  in  favor  of  persons  who  did  not  before  possess  sacli  lions, 
but  cannot  authorize  their  enforcement  by  proceedings  in  rem  in  the 
state  courts;  that,  however,  does  not  prevent  their  enforcemtmt  \n 
the  admiralty  courts.** 

AUens. 

The  federal  Jurisdiction  attaches  to  a  case  where  one  of  the 
parties  is  a  foreign  state  or  one  of  its  subjects  or  citizens  and  the 
other  is  a  state  of  the  Union  or  one  of  its  citizena.  Where  lioth 
parties  are  aliens  the  federal  courts  have  no  jurisdiction.**  An 
Indian  residing  within  the  United  States  is  not  a  '^foreign  citizen 
or  subject^  within  the  meaning  of  the  constitution,  and  cannot  on 
that  ground  maintain  a  suit  in  the  federal  courts.**  But  a  corpo- 
ration existing  under  the  laws  of  a  foreign  country  is  deemed  an 
alien  within  the  meaning  of  this  clause;  that  is,  it  is  presumed  to 
be  made  up  of  corporators  who  are  citizens  or  subjects  of  the  govern- 
ment which  chartered  it**  An  alien  continues  to  be  a  "citizen  or  sub- 
ject of  a  foreign  state'*  until  he  has  been  fully  naturalized  under 
the  laws  of  the  United  States.  The  fact  that  he  has  made  his  pre^ 
liminary  declaration  of  intention  to  apply  for  naturalization  will 
not  deprive  him  of  the  right  to  sue  and  be  sued  in  the  federal  courts; 
nor  will  the  fact  that  the  state  in  which  he  resides  haa  given  him 
the  right  to  vote  or  such  other  attributes  of  citizenship  as  lie  with- 
in the  gift  of  the  state.**  Suits  may  be  maintained  in  the  federal 
courts  only  by  **alien  friends'*,  that  is,  citizens  or  subjects  of  a  for- 
eign nation  with  which  our  own  country  is  at  peace.  It  is  not  ac^ 
cording  to  the  rules  of  international  law  to  open  the  courts  to  alien 
enemies. 
8u/it8  Between  OUizent  of  Different  State$* 

The  reason  for  giving  to  the  federal  courts  Jurisdiction  off  con- 
troversies between  citizens  of  different  states  was  the  apprehension 
that  a  citizen  sued  in  the  courts  of  his  own  state  by  a  non-resident 
might  be  able  to  prevail  unjustly,  in  consequence  of  his  local  infla- 

•oThe  Menominie,  86  Fed.  197. 

•1  Montalet  v.  Murray,  4  Granch,  46. 

•s  Karraboo  v.  Adams,  1  DIU.  344. 

••  Society  for  the  Propagation  of  the  Gospel  ▼.  New  Haven,  8  Wheat  464. 

•4  Minneapolis  v.  Reum,  6  C.  a  A.  31,  56  Fed.  57a 
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ence,  or  the  prejudice  against  citizens  of  other  states,  or  state  pride 
and  jealousy.  This  has  prored  to  be  the  largest  source  of  federal 
jurisdiction.  Cases  between  citizens  of  different  states  yerj  far 
outnumber  all  other  classes  of  actions  in  the  circuit  courts.  ''Cit- 
izenship^ and  "domicile"  are  considered  as  equiyalent,  for  the  pur- 
pose of  this  proTision  of  the  constitution,  inasmuch  as  the  causes 
which  led  to  its  introduction  depend  on  the  fact  of  residence  in 
different  states,  and  have  nothing  to  do  with  the  political  aspects 
of  citizenship." 

A  citizen  of  the  District  of  Columbia,  or  of  one  of  the  territories, 
not  being  a  "citizen  of  a  state/'  cannot  maintain  a  suit  in  the  fed- 
eral courts  against  a  citizen  of  a  state.**  But  it  is  now  well  settled 
that  for  all  purposes  of  federal  jurisdiction  a  corporation  is  conclu- 
sively considered  to  be  a  citizen  of  the  state  which  created  it,  and 
no  averment  or  proof  as  to  citizenship  of  its  members  elsewhere, 
offered  with  a  view  to  withdrawing  the  cause  from  the  cognizance 
of  the  federal  court,  is  admissible  or  material."^  This,  however,  does 
not  prevent  the  corporation  from  suing,  or  being  sued  by,  one  of 
its  stockholders,  as  such,  who  resides  in  another  state.'*  And  a 
corporation  created  by  the  laws  of  one  state,  although  consolidated 
with  another  of  the  same  name  in  another  state,  under  the  author- 
ity of  a  statute  of  each  state,  is  nevertheless,  in  the  former  state, 
a  corporation  existing  under  the  laws  of  that  state  alone.**  In 
order  to  confer  jurisdiction  on  the  federal  courts  in  this  class  of 
cases,  the  requisite  diversity  of  citizenship  between  the  parties  must 
appear  on  the  face  of  the  record.** 

••  Gassles  ▼.  Ballon,  6  Pet  761;  Shelton  v.  Tiffin,  6  How.  168. 

•«  Hepburn  v.  Ellzey»  2  Cranch,  445;  Sere  v.  Pitot,  6  Cranch,  332;  New 
Orleans  v.  Winter,  1  Wheat  91;  Barney  v.  Baltimore,  6  Wall.  280;  Scott  v. 
Jones,  5  How.  343;  Clssel  v.  McDonald,  16  Blatchf.  150,  Fed.  Oas.  No.  2,720; 
Watson  V.  Brooks,  13  Fed.  540. 

•T  LonisviUe,  a  &  O.  R.  C5o.  v.  Letson,  2  How.  497;  Whitton  v.  Railway 
Co..  13  WaU.  270;  Steamship  Co.  v.  Tugman,  106  U.  8.  118,  1  Sup.  Ct  58; 
Shaw  V.  Quincy  Min.  Co.,  145  U.  S.  444,  12  Sup.  Ct  935;  Bank  of  U.  S.  v. 
Devauk,  5  Cranch,  61. 

••  Dodge  V.  Woolsey,  18  How.  331. 

••  MuUer  v.  Dows,  94  U.  S.  444. 

T«  Bingham  v.  Cabot,  8  DalL  382;  Jackson  ▼.  Ashton,  8  Pet  148;  BaUey  v. 
Dozier,   6  How.   28. 
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Land  Grants  of  Different  States* 

The  federal  jurisdiction  in  this  class  of  cases  depends  partly  upon 
the  citizenship  of  the  parties  and  partly  upon  the  character  of  the 
particular  issue.  *1t  was  supposed  that  where  there  were  grants 
under  the  authority  of  different  states,  there  would  be  controversies. 
This  provision  was  therefore  introduced  here  for  the  purpose  of 
giving  the  federal  courts  jurisdiction  of  that  class  of  cases.** '^ 
Some  few  cases  have  heretofore  been  brought  in  the  courts  of  the 
United  States  under  this  provision.^* 

UNITED  STATES  AS  A  PARTY. 

89.  The  United  States,  being  a 'sovereign  and  independ- 
ent nation,  is  not  liable  to  be  made  defendant  in  any  suit 
or  proceeding  without  its  own  consent,  either  in  one  of  its 
own  courts  or  in  the  courts  of  a  state/'  But  it  may,  as 
plaintibff,  institute  proceedings  against  an  individual  or  a 
state  in  any  proper  court. 

There  is  one  apparent  exception  to  the  immunity  of  the  United 
States  against  suits.  That  is  the  case  of  proceedings  to  appropriate 
property  to  public  use  under  the  power  of  eminent  domain.  It  is 
admitted  that  land  within  a  particular  state,  purchased  and  held  by 
the  United  States  as  a  mere  proprietor,  and  not  appropriated  to  orde- 

Ti  Mmer»  Const  834. 

7s  See  Town  of  Pawlet  ▼.  Clark,  0  Oranch»  292;  Colson  ▼.  Lewis,  2  Wheat 
877. 

Tt  No  suit  can  be  maintained  against  the  United  States,  or  against  its  prop- 
erty, without  express  authority  of  congress;  and  the  United  States  has  never 
consented  to  be  sued  in  the  courts  of  a  state  in  any  case.  No  officer  of  the 
executive  department  has ,  authority  to  waive  the  exemption  of  the  United 
States  from  suit  Stanley  v.  Schwalby,  162  U.  S.  255,  16  Sup.  Ct  754.  But 
the  exemption  of  the  United  States  from  suits  is  limited  to  suits  against  the 
government  directly  and  by  name,  and  cannot  successfully  be  pleaded  in  favor 
of  officers  and  agents  of  the  United  States  when  sued  by  private  persons  for 
property  in  their  possession  as  such  officers  and  agents.  In  such  cases,  a 
court  of  competent  jurisdiction  over  the  parties  before  it  may  inquire  into 
the  lawfulness  of  the  possession  of  the  United  States,  as  held  by  such  officers 
and  agents,  and  give  Judgment  according  to  the  result  of  that  Inquiry.  U.  S« 
V.  Lee,  106  U.  S.  196,  1  Sup.  Ct  240. 
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signed  for  any  specific  nse  pertaining  to  the  functions  of  the  national 
goyemment,  may  be  condemned  and  appropriated  for  streets,  high- 
ways, or  other  public  purposes;  and  this  implies  some  sort  of  judi- 
cial proceedings  to  ascertain  and  foreclose  the  interest  of  the  United 
Slates.^*  And  since,  in  the  administration  of  government,  many 
claims  accrue  to  individuals  against  the  United  States  which  ought, 
in  justice  and  fairness,  to  be  submitted  to  the  examination  of  a  ju- 
dicial tribunal  and  enforced  if  found  to  be  valid  and  legal,  the  gov- 
ernment has  established  a  court  for  this  purpose,  called  the  "Court 
of  Claims.'*  Various  acts  of  congress  have  referred  claims  to  the 
arbitrament  of  this  tribunal  or  specified  the  classes  of  actions  which 
may  be  brought  in  it  It  may  give  judgment  against  the  United 
States  if  it  finds  the  legal  right  to  be  with  the  claimant.  But  there 
is  no  way  of  enforcing  its  judgments,  since  no  constraint  can  be 
put  upon  the  United  Statea  In  practice,  however,  congress,  sooner 
or  later,  always  appropriates  money  to  pay  such  judgments. 

As  a  plaintiff,  the  United  States  may  institute  and  maintain  a 
suit  either  in  one  of  its  own  courts,  or  in  the  courts  of  a  state,  or 
in  those  of  a  foreign  nation,  according  to  the  nature  of  the  cause 
of  action  and  the  circumstances  which  determine  the  selection  of 
a  forum.  ^"  It  brings  many  suits  in  the  inferior  federal  courts,  not 
only  criminal  actions  against  individuals,  but  suits  to  recover  prop- 
erty, taxes,  penalties,  and  the  like.  The  United  States  may  sue 
one  of  the  states,  and  the  proper  forum  for  such  a  proceeding  is  the 
supreme  court,  which  has  original  jurisdiction  of  it.^*  But  in  all 
other  cases  the  government  may  choose  its  own  forum^  unless  re- 
stricted by  an  act  of  congress. 

STATES  AS  FABTIEa 

90.  Since  the  adoption  of  the  eleventh  amendment,  a 
state  of  the  Union  cannot  be  sued  by  any  private  person. 
But  one  state  may  sue  another  state,  and  a  state,  as  plain- 

»*  U.  S.  ▼.  Ohicago,  7  How.  185;  Union  Pac.  Ry.  CJo.  v.  Burlington  &  M.  R. 
K,  Co.,  8  Fed.  106;  Northern  Pac.  R.  CJo.  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  Id.  702. 

T»U.  S.  ▼.  Wagner,  L.  R.  2  Ch.  App.  682;  Queen  of  Portugal  v.  Glyn,  7 
Clark  &  F.  466. 

T«  U.  S.  V.  North  Carolina,  136  U.  S.  211,  10  Sup.  Ot  920;  U.  B.  v.  Texas. 
143  U.  8.  621,  12  Sup.  Ct  488. 
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ttff,  may  mstltate  proceedings  against  an  individual,  and 
in  these  cases  the  supreme  court  of  the  United  States  has 
original  Jurisdiction. 

StaUa  08  Defendants. 

In  the  case  of  Chisholm  v.  Georgia/*  it  was  ruled  that,  under  the 
language  of  the  constitution  and  of  the  judiciary  act  of  1789,  a 
state  of  the  Union  was  liable  to  be  sued  in  the  federal  courts,  against 
its  will,  by  a  citizen  of  another  state  or  an  alien.  This  decision 
occasioned  so  much  surprise,  excitement,  and  apprehension,  that  at 
the  first  meeting  of  congress  after  its  promulgation  the  eleventh 
amendment  was  proposed,  and  was  in  due  course  adopted.  This 
amendment  actually  reversed  the  decision  of  the  supreme  court 
It  provides  that  "The  judicial  power  of  the  United  States  shall  not 
be  construed  to  extend  to  any  suit  in  law  or  equity  commenced  or 
prosecuted  against  one  of  the  United  States  by  citizens  of  another 
state  or  by  citizens  or  subjects  of  any  foreign  state."  Long  after 
the  date  of  the  amendment,  the  question  was  raised  whether  a 
state  could  be  sued  in  a  federal  court  by  one  of  its  own  citizens,  upon 
a  suggestion  that  the  case  was  one  arising  under  the  constitution 
or  laws  of  the  United  States.  It  was  ingeniously  argued  that,  under 
the  language  of  the  constitution,  a  case  so  arising  is  within  the 
federal  jurisdiction  without  any  regard  to  the  character  of  the  par- 
ties; that  a  state  is  not  exempted  under  this  clause;  and  that  the 
eleventh  amendment  does  not  deny  the  jurisdiction  of  the  federal 
courts  in  cases  where  a  state  is  sued  by  one  of  its  own  citizens.  But 
the  court  refused  to  accede  to  the  reasoning,  and  held  that  the  suit 
would  not  lie.**  At  the  present  time,  therefore,  the  rule  is  that  a 
state  cannot  be  sued  by  any  private  person,  whether  it  be  one  of  its 
own  citizens,  or  a  citizen  of  another  state,  or  an  alien.**  But  there 
are  still  certain  cases  in  which  a  state  may  be  made  a  defendant 

TT  2  DalL  419. 

tt  Hans  V.  Louisiana,  134  U.  S.  1,  10  Sup.  Gt.  504. 

T»  It  is  now  entirely  customary  for  a  state  to  make  provision  for  tiie  main- 
tenance of  suits  against  it  by  private  persons  in  its  own  courts.  But  an  act 
of  the  legislature  authorizing  a  party  to  sue  the  state  does  not  authorise  tiie 
issuance  of  a  writ  of  fieri  facias,  commanding  the  seizure  and  sale  of  prop- 
erty of  the  state  to  satisfy  the  judgment  rendered  in  such  suit  The  only  ef- 
fect of  such  a  Judgment  is  to  effect  a  settlement  of  disputed  questions  of  fad 
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without  its  consent  It  may  be  sued  by  the  United  States,"  by 
another  state,  and  probably  also  by  a  foreign  prince  or  government. 

To  bring  a  case  within  the  eleventh  amendment,  it  is  not  necessary 
that  the  state  should  be  formally  or  nominally  a  party  to  the  suit; 
It  is  enough  if  the  state,  though  not  made  a  party  to  the  record,  is 
the  real  party  in  interest.**  But  this  amendment  does  not  operate 
to  prevent  counties  in  a  state  from  being  sued  in  the  federal  courts.'* 
And  '^the  immunity  from  suit  belonging  to  a  state,  which  is  respected 
and  protected  by  the  constitution  within  the  limits  of  the  judicial 
power  of  the  United  States,  is  a  personal  privilege,  which  it  may 
waive  at  pleasure;  so  that  in  a  suit,  otherwise  well  brought,  in  which 
a  state  had  sufficient  interest  to  entitle  it  to  become  a  party  defend- 
ant, its  appearance  in  a  court  of  the  United  States  would  be  a  vol- 
untary submission  to  its  jurisdiction;  while,  of  course,  those  courts 
are  always  open  to  it  as  a  suitor  in  controversies  between  it  and  citi- 
sens  of  other  states.**  •• 

Questions  frequently  arise  as  to  the  effect  of  the  eleventh  amend- 
ment, In  actions  against  state  officers,  wherein  it  is  alleged  that  a 
law  of  the  state  has  assumed  to  violate  the  obligation  of  its  con- 
tracts. The  rule  is  thus  settled:  If  the  suit  is  brought  against  the 
offlcem  of  the  state  as  representing  the  state's  action  or  liability, 
or  demands  affirmative  official  action  on  the  part  of  the  defendants 
to  secure  the  performance  of  an  obligation  which  belongs  to  the  state 
in  its  political  capacity,  the  effect  is  to  make  the  state  itself  a  real 
party,  against  which  the  judgment  wUl  so  operate  as  to  compel  it 
to  perform  its  contracts,  and  the  suit  is  not  maintainable.  But  if 
the  suit  is  brought  against  defendants  who,  claiming  to  act  as 
officers  of  the  state,  and  under  the  color  of  an  unconstitutional 
statute,  conmiit  acts  of  wrong  and  injuiy  to  the  rights  and  property 
of  the  x^intifl  acquired  under  a  contract  with  the  state,  and  thus 
make  themselves  trespassers  and  personally  liable,  in  that  case, 
whether  the  suit  is  brought  to  recover  money  or  property,  or  for 

and  law  involved,  morally  binding  on  the  state,  but  possessing  no  executory 
force.    Garter  v.  State,  42  La.  Ann.  027,  8  South.  836. 

••  U.  S.  V.  North  Carolina.  136  U.  S.  211.  10  Sup.  Ct  920. 

•1  Polndezter  v.  Greenhow,  114  U.  S.  270,  5  Sup.  Ot  903,  962. 

ts  Lincoln  Co.  v.  Luning,  133  U.  S.  529,  10  Sup.  Ot  363, 

•s  Clark  v.  Barnard,  108  U.  S.  436,  2  Sup.  Ct  878b 
BL.CONST.L.-10 
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damages,  or  for  injanction  or  mandamus,  it  is  not,  within  the  mean- 
ing of  the  eleventh  amendment,  an  action  against  the  state.*^  A  suit 
against  railroad  commissioners  of  a  state,  to  restrain  enforcement 
of  their  rates  and  regulations,  as  nnjust  and  unreasonable,  the  state 
having  no  direct  pecuniary  interest  therein,  is  not  a  suit  against  the 
state  within  the  meaning  of  the  ainendment.*^  And  so,  where  a 
statute  of  a  state  exempts  certain  property  from  taxation,  a  suit 
brought  against  state  and  county  officers,  to  restrain  them  from 
assessing  such  property,  is  not  in  name  or  effect  a  suit  against  the 
state,  but  is  maintainable  in  the  federal  courts.'*  And  the  fact  that 
a  state  is  a  stockholder  in  a  private  corporation  does  not  deprive 
the  courts  of  jurisdiction  of  suits  against  such  corporation/^  The 
eleventh  amendment,  it  is  held,  does  not  restrict  or  take  away  the 
appellate  jurisdiction  of  the  supreme  court  in  cases  where  a  contro- 
versy arises  under  the  constitution  or  laws  of  the  United  States, 
although  a  state  may  be  a  party  to  such  controversy.  And  a  writ 
of  error  will  lie  in  such  cases,  although  a  state,  having  commenced 
the  suit  in  its  own  courts,  will  thus  become  a  defendant  in  error  In 
the  appellate  court.** 

Suits  Between  States. 

The  reason  for  giving  the  supreme  court  original  jurisdiction  of 
controversies  between  two  or  more  states  was  partly  the  considera- 
tion that  such  a  jurisdiction  was  necessary  to  maintain  the  peace- 

•4  Pennoyer  v.  McConnaughy,  140  U.  S.  1,  11  Sup.  Ot  eW;  In  re  Ayen^  128 
TJ.  S.  443,  8  Sup.  Ot.  164;  Hagood  v.  Southern,  117  U.  8.  C2,  6  Sup.  Ct.  fl08; 
Osbom  V.  Bank  of  U.  S.,  9  Wheat  738;  Antonl  v.  Oreenhow,  107  T7.  S.  700, 
2  Sup.  Gt  91;  Davis  v.  Gray,  16  WaU.  203;  Board  of  Liquidation  v.  Mc- 
Comb,  02  U.  S.  531;  Poindezter  v.  Greenhow,  114  U.  S.  270,  5  Sup.  Ct.  903, 
962;  Louisiana  v.  Jumel,  107  U.  S.  711,  2  Sup.  Ct  128;  Cunningham  v.  Macon 
A  B.  R.  Co.,  109  V.  S.  446,  3  Sup.  Gt  292,  609;  U.  S.  v.  Lee,  106  U.  S.  196»  1 
Sup.   Ct  240. 

•B  Reagan  v.  Trust  Co.,  154  U.  S.  388,  14  Sup.  Ct  1047.  And  see  Piek  v. 
Railway  Co.,  6  Biss.  177,  Fed.  Cas.  No.  11,188;  Clyde  v.  Railroad  Co.,  57  Fed. 
486. 

••  In  re  Tyler,  149  tJ.  8.  164,  18  Sup.  Ct  785;  Secor  v.  Singleton,  85  Fed. 
876;    Sanford  v.  Gregg,  58  Fed.  620. 

•T  Bank  of  U.  S.  v.  Planters'  Bank,  9  Wheat  904;  President,  etc,  of  Bank 
of  Kentucky  v.  Wister,  2  Pet  318;   Darrlngton  v.  Bank,  18  How.  12. 

•s  Cohens  v.  Virginia,  6  Wheat  264. 
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• 

fid  and  harmonious  relations  of  the  states  in  the  Union,  and  partly 
in  order  to  secure  the  dignity  of  the  states  themselves,  which  might 
justly  have  been  deemed  compromised  if  the  settlement  of  their  dis- 
putes had  been  intrusted  to  any  other  or  inferior  authority.  Be- 
fore the  constitution  there  was  no  court  in  which  one  state  could 
sue  another.  In  fact^  while  history  furnishes  some  few  illustrations 
of  a  central  authority  invested  with  power  to  hear  controversies 
between  quasi-independent  powers,  and  to  arbitrate  between  them, 
there  is  no  exact  historical  parallel  for  this  provision  of  the  consti- 
tution, which  erects  the  supreme  federal  tribunal  not  merely  into  an 
arbitrator  but  a  judge  between  states,  invested  with  full  jurisdic- 
tion and  with  power  to  command  obedience  to  its  decisions.  That 
•court  ^can  not  only  hear  and  determine  all  controversies  between 
-different  states,  of  which  it  is  given  original  jurisdiction,  but  can 
also  bring  them  before  it  by  process,  as  it  can  bring  the  humblest 
-citizen,  and  declare  its  judgment,  which  it  has  usually  been  able 
to  enforce."  ••  But  in  order  to  call  into  exercise  this  jurisdiction  of 
the  supreme  court,  it  is  necessary  that  states,  as  such,  should  be 
actually  parties  in  interest  in  the  controversy,  and  not  merely  nom- 
inal parties.*^  Very  few  cases  between  states  have  been  brought  in 
the  supreme  court,  except  in  regard  to  the  settlement  of  disputed 
boundaries.  "At  the  time  of  the  adoption  of  the  constitution,  there 
existed  controversies  between  eleven  states  in  respect  to  boundaries, 
which  had  continued  from  the  first  settlement  of  the  colonies.  The 
necessity  for  the  creation  of  some  tribunal  for  the  settlement  of  these 
and  like  controversies  that  might  arise,  under  the  new  government  to 
be  formed,  must,  therefore,  have  been  perceived  by  the  framers  of 
the  constitution;  and  consequently,  among  the  controversies  to  which 
the  judicial  power  of  the  United  States  was  extended  by  the  consti- 
tation,  we  find  those  between  two  or  more  states.  And  that  a  con- 
troversy between  two  or  more  states,  in  respect  to  boundary,  is  one 
•to  which,  under  the  constitution,  such  judicial  power  extends,  is  no 
longer  an  open  question  in  this  court/' *^ 

••Miller,   Ck>nst.   p.  390. 

••  Fowler  v.  Lindsey*  8  DalL  411;  New  Hampshire  v.  Loutelana,  108  U.  B. 
"16,  2  Sup.  Ot  176. 

•1  See  Rhode  Island  v.  Massachasetts,  12  Pet.  657;  New  Jersey  v.  New 
York,  5  Pet  284;  Missouri  v.  Iowa,  7  How.  660;  Florida  v.  Georgia,  17  How. 
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When  procen  at  ccxnmon  law  or  in  equity  is  to  issue  from  the 
United  States  supreme  court  against  a  state,  it  must  be  served  upon 
the  governor  or  chief  executive  magistrate  of  the  state  and  also  upon 
the  attorney  general  of  the  state;  service  upon  one  of  them  alone 
is  not  sufficient*'  When  the  controversy  is  between  two  states^ 
the  court  will  not  apply  the  rules  which  ordinarily  govern  courts- 
of  equity  as  to  the  allowance  of  time  for  filing  an  answer  and  other 
such  proceedings,  because  the  parties  in  such  a  controversy  must,  bt 
the  nature  of  things,  be  incapable  of  acting  with  the  promptness  of 
an  individual.*'  And  the  practice  is  well  settled  that,  in  suits  against 
a  state,  if  the  state  shall  refuse  or  neglect  to  appear,  upon  due  service 
of  process,  no  coercive  measures  will  be  taken  to  compel  an  appear- 
ance, but  the  plaintiff  state  will  be  allowed  to  proceed  ex  parte.** 

States  08  Plaintiff^. 

The  supreme  court  has  original  jurisdiction  of  suits  brought  by  a 
state  against  citizens  of  another  state,  as  well  as  of  controversies 
between  two  states.  That  is  to  say,  a  state  may  sue  an  individual, 
being  a  citizen  of  another  state,  in  the  supreme  court,  as  well  as 
another  state.**  A  suit  by  or  against  the  governor  of  a  state,  a» 
such,  in  his  official  character,  is  a  suit  by  or  against  the  state.** 

^  JUBISDICTIOir  OP  SXJFBEME  COUBT. 

01.  The  constitution  provides  fhat  the  supreme  court  of 
the  United  States  shall  have  original  Jurisdiction 

(a)  In  all  cases  a£fectlng   ambassadors,  other  public 

minlBters,  and  consuls. 

(b)  In  cases  in  which  a  state  shall  be  a  party. 

478;  Alabama  T.  (Georgia,  23  How.  600;  Virginia  r.  West  Virginia,  11  WalL 
89;  Missouri  t.  Kentucky,  Id.  395;  Indiana  v.  Kentucky,  136  U.  B.  479,  10 
Sup.  Gt  1051;  Nebraska  v.  Iowa,  143  U.  S.  859,  12  Sup.  Ct.  896. 

•s  New  Jersey  ▼.  New  York,  6  Pet  284;  Grayson  t.  Virginia,  8  Dall.  820; 
Huger  V.  South  Oarolina,  Id.  339. 

•■  Rhode  Island  t.  Massachusetts,  13  Pet  28. 

•«  Massachusetts  v.  Rhode  Island,  12  Pet  756. 

•i  Wisconsin  t.  Insurance  Oo.,  127  U.  8.  265,  8  Sup.  Ct.  1370. 

••  Kentuclcy  t.  Dennlson,  24  How.  66;  Goyemor  of  Georgia  t.  Madraso,  1 
Pet  iia 
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02.  In  all  other  cases  to  which  the  Judicial  power  of  the 
United  States  extends,  the  supreme  court  may  have  ap- 
pellate Jurisdiction^  both  as  to  law  and  fact,  with  such 
exceptions,  and  under  such  regulations,  as  congress  may 
prescribe. 

Oriffinal  JuriidMon. 

The  proyision  of  the  constitntion  with  reference  to  the  original 
jurisdiction  of  the  supreme  court  is  both  a  grant  and  a  limitation. 
On  the  one  hand,  it  confers  jurisdiction  which  cannot  be  taken  away 
or  abridged  by  any  act  of  the  legislative  department.  On  th^  other 
hand,  it  precludes  congress  from  conferring  on  the  court,  or  the  court 
itself  from  assuming,  any  original  jurisdiction  in  cases  other  than 
those  specified.  But  the  jurisdiction  thus  conferred  by  the  consti- 
tution is  not  in  terms  made  exclusive.  Consequently  it  is  not  in- 
competent for  congress  to  invest  the  lower  federal  courts  with  a  like 
original  jurisdiction,  concurrent  with  that  of  the  supreme  court. 
Statutory  regulations  with  regard  to  this  branch  of  the  court's  juris- 
diction have  been  made  as  follows:  'The  supreme  court  shall  have 
exclusive  jurisdiction  of  all  controversies  of  a  civil  nature  where  a 
state  is  a  party,  except  between  a  state  and  its  citizens,  or  between  a 
state  and  citizens  of  other  states,  or  aliens,  in  which  case  it  shall 
have  original  but  not  exclusive  jurisdiction.  And  it  shall  have  ex- 
clusively all  such  jurisdiction  of  suits  or  proceedings  against  am- 
bassadors or  other  public  ministers,  or  their  domestics  or  domestic 
servants,  as  a  court  of  law  can  have  consistently  with  the  law  of 
naticRns;  and  original  but  not  exclusive  jurisdiction  of  all  suits 
brought  by  ambassadors  or  other  public  ministers,  or  in  which  a 
consul  or  vice-consul  is  a  party.**  And  again:  **The  supreme  court 
shall  have  power  to  issue  writs  of  prohibition  in  the  district  courts, 
when  proceeding  as  courts  of  admiralty  and  maritime  jurisdiction; 
and  writs  of  mandamus,  in  cases  warranted  by  the  principles  and 
usages  of  law,  to  any  courts  appointed  under  the  authority  of  the 
United  States,  or  to  persons  holding  office  under  the  authority  of 
the  United  States,  where  a  state,  or  an  ambassador  or  other  public 
minister,  or  a  consul  or  vice-consul  is  a  party.'-  Also:  *The  supreme 
court  and  the  circuit  and  district  courts  shall  have  power  to  issue 
writs  of  habeas  corpus."  *^ 

•t  Bev.  St  U.  B.  H  6S7,  688,  761. 
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But  these  various  writs,  while  they  may  issue  from  the  supreme 
court  in  aid  of  its  appellate  jurisdiction,  cannot  be  used  as  original 
process  save  in  the  cases  where  original  jurisdiction  is  given  by  the 
constitutioiL  Thus,  the  court  has  power  to  issue  a  mandamus  to  a 
circuit  court  commanding  that  court  to  sign  a  bill  of  exceptions  in 
a  case  tried  before  such  court,**  but  not  to  an  officer  of  the  execu- 
tive department  requiring  affirmative  action  on  his  part.**  Nor  can 
a  writ  of  prohibition  issue  from  the  supreme  court  in  cases  where 
there  is  no  appellate  power  given  by  law  nor  any  special  authority 
to  issue  the  writ;  neither  a  writ  of  error,  writ  of  prohibition,  nor 
certiorari  will  lie  from  the  supreme  court  to  a  circuit  court  in  a 
criminal  case.^^* 

The  original  jurisdiction  of  the  supreme  court  has  chiefly  been 
resorted  to  in  controversies  between  two  states,  as  in  the  case  of 
boundary  disputes,  as  mentioned  on  a  preceding  page.  It  is  also 
held  that  the  court  has  original  jurisdiction  of  a  suit  in  equity  brought 
by  the  United  States  against  a  state  to  determine  the  boundary  be- 
tween the  state  and  a  territory  of  the  United  States,  and  that  such 
a  question  is  susceptible  of  judicial  determination.^*^ 
Appellate  Jurisdiclionm 

The  constitutional  provision  respecting  flie  appellate  Jurisdiction 
of  the  supreme  court  is  not  self -executing.  No  appellate  jurisdiction 
could  be  exercised  without  a  grant  of  it  by  congress.  And  the  ap- 
pellate jurisdiction  may  be  regulated,  enlarged,  or  restricted,  as  con- 
gress shall  see  fit.^^^  Since  the  creation  of  the  circuit  courts  of  ap- 
peals, and  the  vesting  in  them  of  considerable  appellate  jurisdiction, 
the  supreme  court  has  jurisdiction  of  appeals  from  the  circuit  or 
district  courts  only  in  the  following  cases:  Where  the  jurisdic- 
tion of  the  court  is  in  issue;  from  final  sentences  and  decrees  in 
prize  cases;  incases  of  conviction  of  a  capital  or  otherwise  infamous 
crime;  in  cases  involving  the  construction  or  application  of  the  consti- 
tution of  the  United  States;  in  cases  involving  the  constitutionality  of 
^n  act  of  congress  or  a  treaty;  cases  in  which  the  constitution  or  a 

•■  Ex  parte  Crane,  6  Pet  190. 

If  Marbury  v.  Madison,  l.Granch,  137. 

i»o  Ex  parte  Gordon,  1  Black,  503. 

!•!  U.  S.  V.  Texas,  143  U.  S.  621,  12  Sup.  Ot  488. 

los  Barry  v.  Merc^  6  How.  103,  119;  Bx  parte  McOardle,  7  Wall.  506,  618. 


Digitized  by  VjOOQIC 


§§   91-92)  JURISDICTION   OB    SUPREME   COURT.  151 

law  of  a  state  is  claimed  to  be  in  contravention  of  the  constitution  of 
the  United  States.    In  all  other  cases  the  appellate  jurisdiction  is  in 
the  circnit  conrta  of  appeals.    Bnt  the  most  important  feature  of  the 
appellate  jurisdiction  of  the  supreme  court  (at  least  from  the  point 
of  yiew  of  constitutional  law)  is  that  which  gives  it  power  to  review 
the  judgments  of  the  highest  courts  of  the  states  in  certain  cases. 
The  judiciary  act  of  1789  provided  that '"a  final  judgment  or  decree 
in  any  suit  in  the  highest  court  of  a  state  in  which  a  decision  in  the 
suit  could  be  had,  where  is  drawn  in  question  the  validity  of  a  treaty 
OP  statute  of,  or  an  authority  exercised  under,  the  United  States^ 
and  the  decision  is  against  their  validity;    or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  authority  exercised  un- 
der, any  state,  on  the  ground  of  their  being  repugnant  to  the  con- 
stitution, treaties,  or  laws  of  the  United  States,  and  the  decision  is 
in  favor  of  their  validity;   or  where  any  title,  right,  privilege,  or 
Immunity  is  claimed  under  the  constitution,  or  any  treaty  or  statute 
of,  or  commission  held  or  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege,  or  im- 
munity specially  set  up  or  claimed  by  either  party,  under  such  con- 
stitution, treaty,  statute,  commission,  or  authority,  may  be  re-ex- 
amined, and  reversed  or  affirmed,  in  the  supreme  court  on  a  writ  of 
error."  ^®*     The  constitutionality  of  this  act  has  been  fully  vindi- 
cated.***    But  the  supreme  court  holds  itself  strictly  within  the 
limits  of  the  jurisdiction  here  laid  down.     It  will  not  take  jurisdic- 
tion to  review  a  case  thus  brought  to  it  merely  on  the  ground  that 
a  federal  question  might  have  formed  the  basis  of  decision  of  the 
case;  it  must  appear  that  such  a  question  actually  did  arise  in 
the  case  and  form  the  ground  of  the  judgment  of  the  state  court, 
adverse  to  the  plaintiff  in  error.     When  the  state  court,  in  rendering 
judgment,  decides  a  federal  question,  and  also  decides  against  the 
plaintiff  in  error  upon  an  independent  ground,  not  involving  a  fed- 
eral question,  and  broad  enough  to  support  the  judgment,  the  writ 
of  error  will  be  dismissed  by  the  United  States  supreme  court  with- 
out considering  the  federal  question.^"*     Even  where  it  does  not  ap- 
pear upon  what  ground  the  state  court  placed  its  judgment,  if  the 

101  Rev.  8t  XJ.  S.  f  709;  Judiciary  Act,  f  25. 

!•*  Martin  v.  Hunter's  Lessee,  1  Wheat  304. 

101  Bacon  v.  Texas,  163  U.  S.  207,  16  Sup.  Ct  1023;  Beaupre  v.  Noyes,  138 
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judgment  maj  be  sapported  without  deciding  a  federal  question,  the 
federal  court  will  have  no  jurisdiction  to  review  the  case.^^'  But 
if  the  adjudication  of  a  federal  question  is  necessarily  involved  in  the 
disposition  of  a  case  by  the  state  court,  it  is  not  necessary  that  it 
should  appear  affirmatively  in  the  record,  or  in  the  opinion  of  the 
court,  that  such  a  question  was  raised  and  decided.^®^  And  the 
court  will  confine  its  review  of  the  judgment  of  the  state  court  to 
the  questions  arising  under  the  federal  constitution  or  laws.^^'  In 
order  to  be  appealable,  the  judgment  or  decree  must  have  been  ren- 
dered by  the  highest  court  of  the  state  "in  which  a  decision  in  the 
suit  could  be  had,"  that  is,  the  court  of  last  resort  for  that  particular 
case,  which  is  not  necessarily  the  highest  court  of  the  state.^®*  And 
it  must  be  final.  The  inquiry  therefore  is  important,  what  are  final 
judgments  and  decrees  which  may  be  reviewed  in  the  supreme  court? 
The  general  rule  is  as  follows:  A  final  judgment  is  such  a  judg- 
ment as  at  once  puts  an  end  to  the  action  by  declaring  that  the 
plaintiff  has  or  has  not  entitled  himself  to  the  relief  for  which  he 
sues.  And  a  decree  is  final  which  disposes  of  the  whole  merits  of 
the  cause  and  leaves  nothing  for  the  further  consideration  of  the 
court.  A  decree  is  interlocutory  which  finds  the  general  equities, 
but  retains  the  cause  for  reference,  feigned  issue,  or  consideration, 
to  ascertain  some  matter  of  fact  or  law  when  again  it  comes  under 
the  consideration  of  the  court  for  final  disposition.^^*  ''When  a  de- 
cree decides  the  right  to  the  property  in  contest,  and  directs  it  to  be 
delivered  up  by  the  defendant  to  the  complainant,  or  directs  it  to 
be  sold,  or  directs  the  defendant  to  pay  a  certain  sum  of  money  to 
the  complainant,  and  the  complainant  is  entitled  to  have  such  decree 
carried  immediately  into  execution,  the  decree  must  be  regarded  as 
a  final  one  to  that  extent,  and  authorizes  an  appeal  to  this  court, 
although  so  much  of  the  bill  is  retained  in  the  circuit  court  as  is 

17.  S.  897,  402,  11  Sup.  Ot  296;  Armstrong  v.  Treasurer,  16  Pet  281;  GroweU 
V.  Randell,  10  Pet  368;   Murdock  v.  City  of  Memphis,  20  WaU.  590. 

!••  Walter  A.  Wood  Mowing  &  Reaping  Mach.  Go.  v.  Skinner,  139  U.  S.  298, 
11  Sup.  Ct  528. 

i«T  Kankauna  Water  Power  Co.  v.  Canal  Co.,  142  U.  8.  254,  12  Sup.  Ct  173. 

!«•  Rector  v.  Ashley,  6  Wall.  142. 

lOft  Gelston  v.  Hoyt,  3  Wheat  246;  McGulre  v.  Com.,  8  WaU.  382;  Green 
T.  Van  Buskerk,  Id.  448. 

110 1  Black,  Juagm.  §§  21,  41. 
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necessary  for  the  purpose  of  adjusting  by  further  decree  the  accounts 
between  the  parties  pursuant  to  the  decree  passed.''  *** 

The  statute  authorizing  this  kind  of  review  in  the  supreme  court 
Includes  only  the  case  where  the  decision  is  against  the  validity  of  a 
treaty  or  statute  or  authority  of  the  United  States,  or  where  a  state 
statute  is  upheld  against  objections  to  its  validity  based  on  the 
federal  constitution  or  laws,  or  where  a  title  or  right  or  privilege 
claimed  under  federal  law  is  denied.  But  these  cases  are  sufficient 
to  defend  the  supremacy  of  the  national  constitution  and  laws  and 
protect  the  rights  of  citizens  thereunder.  If  the  decision  of  the 
4state  court  accomplishes  the  same  result,  by  recognising  the  valid- 
ity of  the  federal  statute,  or  denying  that  of  the  state  statute,  or 
allowing  the  right  or  privilege  claimed,  there  is  no  need  of  a  re- 
view by  the  federal  courts,  and  revisory  jurisdiction  is  very  prop- 
erly withheld  from  them.*^* 

POWEBS  AND  PBOCEDUBE  OF  FEDEBAL  COUBTS. 

93.  The  federal  courts,  constitutixig  a  different  system 
ftom  that  of  the  state  courts,  are  entirely  independent  of 
the  latter. 

04.  In  cases  not  governed  by  federal  statutes  or  treaties, 
the  federal  courts  will  administer  the  law  of  the  state  in 
which  they  sit,  including  the  common  law,  statutes,  and 
customs,  so  tax  as  the  same  is  not  inconsistent  with  fed- 
eral law. 

96.  The  practice  and  procedure  of  the  federal  courts, 
except  in  equity  and  admiralty  cases,  is  assimilated  to 
that  of  the  state  within  whose  limits  they  are  established. 

96.  The  federal  courts  possess  all  such  incidental  and 
acljunct  powers  as  belong  to  courts  of  record  and  which 

111  Forgay  v.  Oonrad,  6  How.  201;  Thomson  v.  Dean,  7  Wall.  342;  Beebe 
T.  Russell,  19  How.  283;  Farrelly  v.  Woodfolk,  Id.  288;  Ogilvie  v.  Knox  Ins. 
Co.,  2  Black  (D.  8.)  539;  Wabash  &  Ew  Oanal  Oo.  v.  Beers,  1  Black  (U.  S.) 
54;  Mllwankee  &  M.  R.  Ck>.  v.  Sontter,  2  Wall.  440;  Grant  v.  Phoenix  Mut 
Ufe  Ins.  Co.,  106  U.  S.  429,  1  Sop.  Ot  414;  Parsons  v.  Robinson,  122  U.  a 
11%  7  8np.  Ct  1153. 

lit  Missouri  v.  Andriano,  188  U.  a  .^6^  11  Snp.  Ot  886. 
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are  necesscury  to  enable  them  to  exercise  their  constita- 
tional  and  statutory  jurisdiction. 

Independence  of  Federal  and  State  Courts. 

In  regard  to  the  mutaal  respect  to  be  paid  to  their  judicial  pro- 
ceedings, and  some  other  matters,  the  federal  and  state  courts  are 
not  regarded  as  foreign  to  each  other,  but  as  related  in  the  same 
way  as  the  courts  of  two  separate  states  in  the  Union.  But  in  all 
other  regards,  they  are  entirely  distinct  and  independent  in  the 
exercise  of  their  respective  powers.  In  order  that  each  system  of 
courts  may  pi^eserve  its  own  independence  and  that  neither  may  en- 
croach  upon  the  proper  jurisdiction  of  the  other,  they  are  governed 
by  certain  fixed  rules  of  comity  &nd  mutual  respect,  in  cases  of  con- 
flicting or  overlapping  jurisdiction.  It  should  be  observed,  however, 
that  these  rules  of  comity  do  not  grow  out  of  the  peculiar  relations 
of  the  state  and  federal  courts  entirely,  or  the  limitations  upon  the  jur- 
isdiction of  either,  but  are  similar  to  those  which  obtain  between  any 
two  courts  of  co-ordinate  jurisdiction,  as  between  the  several  superior 
courts  of  Great  Britain  or  the  district  or  circuit  courts  of  the  same 
state.  In  the  first  place,  it  is  a  well-settled  rule  that,  of  two  courts 
having  concurrent  jurisdiction  of  any  matter,  the  one  whose  juris- 
('  tion  first  attaches  acquires  exclusive  control  of  all  controversies 
respecting  it  involving  substantially  the  same  interests,  and  will 
hold  and  exercise  this  right  until  its  duty  is  fully  performed  and 
the  jurisdiction  invoked  is  exhausted;  and  this  rule  applies  to  both 
civil  and  criminal  cases,  aiyl  is  applied  as  between  the  state  and 
national  courts.^**  As  each  court  must  be  left  free  to  exercise  Its 
jurisdiction  once  acquired,  a  state  court  will  not  enjoin  an  action 
brought  and  pending  in  a  federal  court,^^^  and  it  is  expressly  pro- 
vided by  act  of  congress  that  the  writ  of  injunction  shall  not  issue 
from  a  federal  court  to  stay  proceedings  in  a  state  court,  except  in 
the  single  case  of  matters  arising  under  the  bankruptcy  laws.^** 

ii»  Bruce  v.  Raih*oad  Co.,  19  Fed.  842;  In  re  James,  18  Fed.  858;  Owens  v. 
Ballroad  Co.,  20  Fed.  10;  Gates  v.  Bucki,  4  O.  O,  A.  116,  53  Fed.  909;  State 
Trust  Co.  v.  National  Land  Imp.  &  Manufg  Co.,  72  Fed.  575. 

11*  Schuyler  v.  Pellssler,  3  Bdw.  Ch.  191. 

115  Rev.  St  XJ.  S.  i  720.  See  Diggs  v.  Wolcott,  4  Oranch,  179;  Louisvflle 
Trast  Co.  v.  City  of  Cincinnati,  73  Fed.  716w    But  note  that  this  rule  is  re- 
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For  similar  reasonfi,  it  is  an  unalterable  rule  that  when  money  or 
goods  have  been  taken  into  the  possession  of  the  officer  of  one  of 
the  courts  (the  sheriff  acting  under  the  state  court  or  a  marshal 
under  the  federal  court)  by  the  levy  of  an  execution,  an  attach- 
ment, a  writ  of  replevin,  or  otherwise,  it  cannot  be  taken  from  his 
possession  by  any  writ  or  other  process  issuing  from. the  other  court.* *• 
When,  for  instance,  the  marshal  has  taken  possession  of  a  vessel, 
under  process  in  admiralty,  the  courts  of  the  state  will  not  attempt, 
by  the  appointment  of  a  receiver  or  otherwis«i,  to  interfere  with  that 
possession.**^  So,  where  a  state  court  has  full  control  of  mort- 
gaged property  under  a  general  assignment,  a  federal  court  will  not 
entertain  a  bill  asking  to  have  the  mortgage  declared  to  be  for  the 
benefit  of  all  the  mortgagor's  creditors.***  And. so,  an  estate  which 
is  in  course  of  administration  in  a  state  probate  court  is  in  gremio 
legis,  and  a  federal  court  cannot  take  charge  of  the  administration, 
and  determine  and  award  the  distributive  shares  of  the  heirs,  at 
least  as  regards  citizens  of  the  same  state.***  A  receiver  appointed 
by  a  court  of  equity  is  an  ofi^cer  of  that  court,  and  the  receiver's 
possession  of  the  property  of  the  trust  is  the  possession  of  the  court. 
No  private  suitor  may  interfere  with  that  possession,  or  sue  the 
receiver,  without  leave  of  the  court  which  appointed  him.  By  an 
extension  of  this  rule,  the  state  and  federal  courts  have  determined 
that  neither  has  any  power  to  appoint  a  receiver  of  property  which 

Btricted  to  cases  in  which  the  proceedings  were  first  begun  In  the  state  court 
If  the  federal  court  first  acquired  jurisdiction  of  the  proceedings,  it  may  pro- 
tect Itself  against  being  interfered  with,  and  may,  if  necessary,  ^oln  ad- 
verse proceedings  in  a  state  court.    Tick  Wo  v.  Crowley,  26  Fed.  207. 

ii«  Taylor  v.  Carryl,  20  How.  683;  Hagan  v.  Lucas,  10  Pet  400:  Smith  v. 
Bauer,  9  Colo.  880,  12  Pac.  807;  Wimams  v.  Chapman,  60  Iowa,  67,  14  N.  W. 
80;  Alabama  Gold  Life  Ins.  Co.  v.  Glrardy,  0  Fed.  142;  Walker  v.  Flint,  7 
Fed.  436;  Domestic  &  Foreign  Missionary  Soc.  v.  Hinman,  13  Fed.  161; 
Beckett  v.  SherifT,  21  Fed.  32;  Patterson  v.  Mater,  26  Fed.  31;  Summers  v. 
White.  17  0.  a  A.  631,  71  Fed.  106. 

iiT  Thompson  v.  Van  Vechten,  6  Duer  (N.  Y.)  61& 

11*  Keys  Manurg  Co.  v.  Kimpel,  22  Fed.  466. 

11*  Byers  v.  McAoley,  149  U.  S.  608»  13  Sup.  Ot.  900.  But  the  mere  fact 
that  an  administrator  of  a  decedent's  estate  has  been  appointed  by  a  state 
court  having  jurisdiction  will  not  prevent  the  federal  court  from  entertaining 
jurisdiction  of  actions  brought  against  him  as  administrator.  Hook  v.  Payn«, 
14  Wall.  262. 
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is  already  In  the  possession  of  a  receiver  ppevlonsly  appointed  by 
the  other  court,***  nor  in  any  wise  interfere  with  the  possession  of 
such  receiver.***  If  a  receiver  appointed  by  a  state  court,  acting 
under  orders  of  that  court,  has  unlawfully  taken  possession  of  prop- 
erty which  he  is  not  entitled  to  hold,  because  it  is  not  included  in 
the  trust,  an  application  should  be  made  to  the  state  court  to  cor- 
rect its  order;  but  if  it  will  not,  an  action  of  trespass  on  the  case 
may  be  brought  in  the  federal  court,  provided  it  has  jurisdiction  of 
the  parties  and  subject-matter.*"  Again,  the  relation  between  the 
state  and  federal  courts  imposes  a  restriction  upon  the  equity  powers 
of  either  in  setting  off  a  judgment  of  the  one  against  a  Judgment  of 
the  other.  Hence  when  a  federal  court  of  equity  is  asked  to  set 
aside  the  satisfaction  of  a  state  judgment  at  law,  or  to  determine 
equitable  defenses  to  that  judgment,  as  preliminary  to  a  decree  of 
set-off  against  a  judgment  of  the  federal  court  itself,  the  parties  will 
be  sent  to  a  state  court  of  competent  jurisdiction  to  settle  their  con- 
troversy, and  in  the  mean  time  the  federal  judgment  will  be  stayed.*** 

No  Common  Law  of  the  UnUed  StaUs. 

It  is  often  said  that  there  is  no  common  law  of  the  United  States; 
that  the  national  government  being  one  of  limited  and  specified 
powers,  its  entire  legal  system  must  be  found  in  the  constitution, 
treaties,  and  acts  of  congress;  that  it  can  have  no  unwritten  or 
customary  law.  This  is  true  to  a  certain  extent.  It  is  indisputable 
that  the  government  of  the  United  States  has  no  inherent  common-law 
prerogatives.  It  possesses  only  such  as  are  conferred  upon  it  by  the 
constitution,  and  therefore  has  no  power  to  interfere  in  the  personal  or 
social  relations  of  citizens  by  virtue  of  authority  deducible  from  the 
general  nature  of  sovereignty.***  Nor  is  there  any  common  law  of 
the  United  States,  as  such,  which  can  be  appealed  to  as  conferring 
jurisdiction  upon  its  courts;  they  possess  no  other  jurisdiction  than 
that  concurrently  conferred  by  the  constitution  and  acts  of  con* 

ISO  Shields  v.  Coleman,  157  U.  8.  168,  15  Sup.  Gt  570. 
isi  WlBwaU  V.  Sampson,  14  How.  52;   Hamilton  y,  Chouteau,  6  Fed.  889; 
Andrews  v.  Smith,  5  Fed.  833. 
i««  Curran  v.  Craig,  22  Fed.  101. 
isi  Lauderdale  Co.  v.  Foster,  28  Fed.  510^ 
As«  In  re  Barry,  42  Fed.  118. 
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gress.^'*  Again,  the  general  govemment  has  no  power  to  punish 
any  act  as  a  crime  unless  it  is  made  such  by  the  constitution  or  by 
a  statute  of  congress;  there  can  be  no  common-law  crimes  against 
the  United  States."'  And  not  only  this,  but  the  federal  criminal 
jurisprudence  is  entirely  destitute  of  any  substratum  of  a  common 
law  of  crimes,  upon  which  to  draw  for  supplying  elements  of  the 
offense.  For  this  the  courts  look  only  to  the  statute.  They  may 
resort  to  the  common  law  for  the  definition  of  crimes  created  by 
statute,  or  for  the  ezplanatioB  of  terms  used  in  the  constitution  or 
acts  of  congress,  but  never  for  any  ingredient  of  the  offense.**^  So, 
also^  the  common-law  rules  relating  to  common  carriers  have  no  ap- 
plication to  interstate  commerce,  even  when  the  contract  of  car- 
riage is  made  in  a  state  where  those  rules  prevail;  for  such  com- 
merce is  governed  solely  by  the  laws  of  the  United  States,  and  the 
United  States  has  never  adopted  the  common  law.***  But  "there  is 
one  clear  exception  to  the  statement  that  there  is  no  national  com- 
mon law.  The  Interpretation  of  the  constitution  of  the  United  States 
is  necessarily  influenced  by  the  fact  that  its  provisions  are  framed  in 
the  language  of  the  English  conunon  law,  and  are  to  be  read  in  the 
light  of  its  history.  The  code  of  constitutional  and  statutory  con- 
struction which,  therefore,  is  gradually  formed  by  the  judgments  of 

If  8  PennBylvanla  v.  Wheeling  ft  B.  Bridge  Ck).,  18  How.  618,  663;  In  re 
Barry,  42  Fed.  113;  1  Kent,  Comm.  831-341;  1  Whart  Or.  Law,  U  263-266. 
But  in  those  matters  not  subject  to  Judicial  Jurisdiction,  there  is  a  complete 
system  of  executive  national  common  law,  of  universal  application  within  the 
Umlts  of  the  United  States,  growing  out  of  the  exercise  of  thefa:  executive 
powers  by  the  President  and  chief  officers  of  the  executive  departments,  and 
consisting  of  usages  and  cuFtoms,  precedents,  quasi-Judicial  decisions,  and 
constructions  upon  the  statutes,  treaties,  and  the  oonstitntion.  8  Lawr. 
Compt  Dec.  xxii;  U.  S.  v.  Macdaniel,  7  Pet.  1,  14. 

"•U.  S.  V.  Baton,  144  U.  S.  677,  12  Sup.  Ot  764;  U.  B.  v.  Hudson,  7 
Cranch,  82. 

1ST  XT.  S.  V.  De  Groat,  30  Fed.  764.  There  are  numerous  instances  of  the 
necessity  of  resorting  to  the  common  law  in  search  of  definitions,  in  matters 
connected  with  the  criminal  law  or  criminal  administration,  in  the  construc- 
tion of  the  constitution.  Thus,  that  instroment  speaks  of  '*trial  by  Jury,*'  ''in- 
famous crime,"  "Jeopardy,"  "due  process  of  law,"  etc.  Upon  referring  to 
the  common  law,  we  learn  that  a  "Jury"  means  a  Jury  of  12  men  drawn  from 
the  vicinage,  and  so  with  regard  to  the  others. 

is«  Swift  T.  Railroad  Co.,  68  Fed.  868. 
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this  court,  in  the  application  of  the  constitution  and  the  laws  and 
treaties  made  in  pursuance  thereof,  has  for  its  basis  so  much  of 
the  common  law  as  may  be  implied  in  the  subject,  and  constitutes 
a  common  law  resting  on  national  authority."  ^'^ 

What  Law  Adrninistered. 

An  act  of  congress  provides  that  "the  jurisdiction  in  civil  and 
criminal, matters  conferred  on  the  district  and  circuit  courts  for  the 
protection  of  all  persons  in  the  United  States  in  their  civil  rights  and 
for  their  vindication,  shall  be  exercised  and  enforced  in  conformity 
with  the  laws  of  the  United  States,  so  far  as  such  laws  are  suitable 
to  carry  the  same  into  effect;  but  in  all  cases  where  they  are  not 
adapted  to  the  object,  or  are  deficient  in  the  provisions  necessary 
to  furnish  suitable  remedies  and  punish  offenses  against  law,  the 
common  law,  as  modified  and  changed  by  the  constitution  and  stat- 
utes of  the  state  wherein  the  court  having  jurisdiction  of  such  civil 
or  criminal  cause  is  held,  so  far  as  the  same  is  not  inconsistent  with 
the  constitution  and  laws  of  the  United  States,  shall  be  extended  to 
and  govern  such  courts  in  the  trial  and  disposition  of  the  cause/'  ^'* 

And  it  is  a  general  rule  that  where  the  case  is  not  governed  by 
any  federal  statute  or  treaty,  the  federal  courts  will  administer  the 
law  of  the  state  wherein  they  sit,  and  will  take  notice  of  the  com- 
mon law  of  the  state,  and  its  statutes  and  customs,  and  apply  them 
as  the  courts  of  the  state  would  apply  them  to  the  same  circum- 
stances. And  though  the  jurisdiction  of  the  federal  courts,  as  fixed 
by  the  constitution  and  acts  of  congress,  can  neither  be  enlarged 
or  abridged  by  the  legislative  action  of  the  states,  yet  any  right 
arising  under,  or  liability  imposed  by,  either  the  common  law  or  a 
statute  of  a  state  may,  where  the  action  is  transitory,  be  asserted 
and  enforced  in  any  circuit  court  of  the  United  States  having  juris- 
diction of  the  subject-matter  and  the  parties.*** 

ROoujing  Stats  DecimonB. 

"Since  the  ordinary  administration  of  the  law  is  carried  on  by  the 
state  courts,  it  necessarily  happens  that,  by  the  course  of  their  de- 
cisions, certain  rules  are  established  which  become  rules  of  proper^ 

IS*  Smith  V.  Alabama,  124  U.  8.  465,  478,  8  Sup.  Ct  504. 

i»oRev.  St  U.  S.  fi  722. 

itiDennlck  v,  Ralhoad  Co.,  103  U.  S,  11« 
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and  action  in  the  state,  and  have  all  the  effect  of  law,  and  which  it 
would  be  wrong  to  disturb.  This  is  especially  true  with  regard  to 
the  law  of  real  estate  and  the  construction  of  state  constitutions 
and  statutes.  Such  established  rules  are  always  regarded  by  the 
federal  courts,  no  less  than  by  the  state  courts  themselves,  as  au- 
thoritative declarations  of  what  the  law  is.  But  when  the  law  has 
not  been  thus  settled,  it  is  the  right  and  duty  of  the  federal  courts 
to  exercise  their  own  judgment,  as  they  also  always  do  in  reference 
to  the  doctrines  of  commercial  law  and  general  jurisprudence."  *"* 
Thus  when  the  question  concerns  the  construction  or  effect  of  any 
provision  of  the  constitution  of  the  state  or  of  a  state  statute,  and 
it  has  been  authoritatively  decided  by  the  court  of  last  resort  in  the 
state,  the  federal  courts  will  consider  themselves  bound  to  adopt 
and  apply  the  doctrme  so  laid  down.^**  For  instance,  the  question 
of  the  construction  and  effect  of  a  statute  of  a  state  regulating  assign- 
ments for  the  benefit  of  creditors  is  a  question  upon  which  the  deci- 
sions of  the  highest  court  of  the  state,  establishing  a  rule  of  prop- 
erty, are  of  controlling  authority  in  the  courts  of  the  United  States.^** 
So,  also  the  construction  given  by  the  supreme  court  of  a  state  to  a 
statute  of  limitations  of  the  state  will  be  followed  by  the  federal 
courts.***  In  case  of  changes  of  opinion  in  the  state  courts,  "if  the 
highest  judicial  tribunal  of  a  state  adopts  new  views  as  to  the  proper 
construction  of  such  a  statute,  and  reverses  its  former  decisions,  this 
court  [the  supreme  court  of  the  United  States]  will  follow  the  latest 
settled  adjudications."  *••  But  the  federal  courts  "cannot  be  ex- 
pected to  follow  oscillations  in  the  process  of  settlement,"  and  where 
It  is  not  clear  that  the  supreme  court  of  the  state  regards  the  ques- 
tion as  decided,  they  will  be  free  to  follow,  their  own  opinions.*'"' 
But  if  the  construction  of  the  state  constitution  or  statute,  as  set- 
it*  Burgess  r.  Sellgman,  107  U.  S.  20,  2  Sup.  Ct.  10;  Townsend  v.  Todd, 
SI  U.  8.  452;  Atiantlc  ft  G.  R.  Ck>.  v.  Georgia,  98  U.  S.  859;  SlmflT  Lessee  v. 
Irvine,  8  DaU.  425;  Walker  v.  Commissioners,  17  Wall.  648. 

Its  ComeU  University  v.  Ffske,  136  U.  S.  152,  10  Sup.  Ct  775;   McElvaine 
T.  Brush,  142  U.  S.  155,  12  Sup.  Ct  156. 
i«4  South  Branch  Lumber  Co.  v.  Ott  142  U.  S.  622,  12  Sup.  Ct  318. 
t««  Bauserman  v.  Blunt,  147  U.  S.  647,  18  Sup.  Ct  466;  LeffingweU  v.  Wa]> 
cen,  2  Black,  599. 
lae  LeffingweU  v.  Warren,  2  Black,  500. 
i«T  Myrick  v.  Heard,  81  Fed.  241« 
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tied  by  its  courts,  conflicts  with  or  impairs  the  efficacy  of  some  pro- 
vision of  the  constitution  or  a  law  of  the  United  States,  or  a  rule  of 
general  commercial  law,  the  federal  courts  will  not  be  bound  to  fol- 
low it^**  Thus,  when,  at  the  time  of  creating  and  issuing  a  nego- 
tiable evidence  of  indebtedness  of  a  municipal  corporation  in  a  state, 
the  highest  court  of  the  state  has  construed  the  law  under  which  it 
purports  to  have  been  issued,  rights  accruing  under  that  construc- 
tion will  not  be  affected  merely  by  subsequent  decisions  of  the  same 
court,  varying  or  departing  from  it***  For  similar  reasons,  the  fed- 
eral courts  will  follow  the  decisions  of  the  state  courts  on  questions 
of  real-property  law,  especially  those  involving  the  nature  or  validity 
of  titles.***  And  the  same  thing  is  true  of  questions  of  purely  local 
law,  such  as  the  rate  of  interest  borne  by  a  note  after  maturity  and 
until  paid.*" 

But  the  federal  courts  sitting  in  any  state  have  equal  and  co-ordi- 
nate Jurisdiction  with  the  state  courts  in  determining  questions  of 
general  commercial  law,  although  they  will,  in  case  of  doubt,  lean 
to  an  agreement  of  views  with  the  state  courts.***  For  example,  on 
the  question  of  the  extent  to  which  a  conmion  carrier  may  legally 
limit  his  liability,***  or  on  questions  as  to  the  rights  and  liabilities 
of  an  indorser  of  commercial  paper,***  the  courts  of  the  United  States 
are  not  bound  to  follow  the  decisions  of  the  state  courts,  but  may 
judge  for  themselves.  Such,  also,  and  necessarily,  is  the  rule  when 
the  question  concerns  the  construction  of  the  federal  constitution, 
or  a  treaty  or  act  of  congress,  or  the  determination  of  a  federal  ques- 
tion.*** And  where  the  question  is  one  of  general  equity  jurispru- 
dence, the  national  courts,  having  an  equity  system  of  their  own, 

!«•  Stutsman  Oo.  v.  Wallace,  142  U.  8.  293,  12  Sup.  Ct  227;  Gelpcke  v.  City 
of  Dubuque,  1  Wall.  175;  Olcott  v.  Supervisors,  16  WaU.  678. 
!■•  Anderson  v.  Santa  Anna  Tp.,  116  U.  S.  856,  6  Sup.  Gt  413. 

140  St  Louis  V.  Rutz,  138  U.  S.  226,  11  Sup.  Gt  337;  McKeen  v.  Delancy's 
Lessee,  5  Granch,  22. 

1*1  Ohio  V.  Frank,  103  U.  S.  697. 

i4«  Clark  V.  Bever,  139  U.  S.  96,  11  Sup.  Gt  468;  gglft^v^^^yn,  16  PcL  1; 
Roberts  v.  BoUes,  101  U.  S.  119;  Thompson  v.  Perilne,  103  U.  ^  ^Q^ 
i4«  New  York  Gent.  R.  Go.  v.  Lockwood,  17  Wall.  357. 
i**Van  Vleet  v.  Sledge,  45  Fed.  743. 

141  LoulsviUe  &  N.  R.  Go.  v.  Palmes,  109  U.  S.  244,  8  Sup.  Gt  198. 
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wOl  be  under  no  obligation  to  accept  the  judicial  decisions  of  the 
state  wherein  they  sit.**' 

An  act  of  congress  provides  that  **the  practice,  pleadings,  and 
forms  and  modes  of  procedure  in  civil  causes,  other  than  admiralty 
and  equity  causes,  in  the  circuit  and  district  courts,  shall  conform 
as  near  as  may  be  to  the  practice,  pleadings,  and  forms  and  modes 
of  procedure  existing  at  the  time  in  like  causes  in  the  courts  of  rec- 
ord of  the  sta;te  within  which  such  circuit  or  district  courts  are 
held,  any  rule  of  court  to  the  contrary  notwithstanding."  **^  The 
effect  of  this  provision  is  that  the  federal  courts  conform  their  prac- 
tice, in  all  cases  at  common  law,  to  that  of  the  state  in  which  they 
Bit  If  the  state  has  adopted  a  code  of  procedure,  proceedings  in 
the  federal  courts,  in  actions  at  law,  are  governed  by  the  code.  If 
the  state  adheres  to  the  common-law  pleading  and  practice,  the 
federal  courts  will  do  the  same.  But  proceedings  in  equity  are  not 
affected  by  this  rule.  In  regard  to  the  jurisdiction  in  equity,  the 
acts  of  congress  provide  that  the  practice  in  equity  in  the  federal 
courts  shall  be  substantially  the  same  throughout  the  Union.  And 
accordingly  the  federal  courts  have  a  uniform  and  complete  system 
of  equity  procedure  which  is  administered  without  reference  to  the 
system  prevailing  in  the  particular  state.***  This  practice  is  founded 
on  the  chancery  practice  in  England,  but  modified  by  the  rules  in 
equity  made  by  the  supreme  court  Alterations  in  the  equity 
Jurisdiction  of  the  states  cannot  affect  the  jurisdiction  of  the  federal 
courts  in  equity.^**  And  under  the  constitution,  the  distinction  be- 
tween actions  at  law  and  suits  in  equity  must  be  preserved  in  the 
federal  courts,  even  where  the  distinction  has  been  abolished  in 
the  state  where  the  court  is  sitting.*'®  And  so  in  Louisiana,  where 
the  civil  law  forms  the  basis  of  the  jurisprudence  of  the  state,  and 
the  distinction  between  law  and  equity  never  was  known,  the  fed- 

i««  Neves  v.  Scott,  13  How.  268.  i^t  Rev.  St  U.  S.  fi  914. 

i«eHurt  v.  Homngsworth,  100  U.  S.  100. 

!*•  In  re  Broderlck's  WiU,  21  WaU.  503;   Holland  v.  ChaUen,  110  U.  S.  15, 
8  Sup.  Ot  4fi6:   Reynolds  v.  Bank,  112  U.  S.  406,  5  Sup.  Ct  213. 

lio  Bennett  v.  Butterwortb,  11  How.  669;   Scott  v.  Neeley,  140  U.  S.  106, 
11  8np.  Gt.  712. 

BL.CONST.L.— U 
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era!  courts  must  stiU  have  distinct  branches  for  snch  causes  as 
would  be  cognizable  at  common  law  and  such  as  would  belong  to 
the  jupisdiction  of  equity.*** 
Adjunct  Poioen. 

The  federal  courts  possess  all  the  incidental  powers  which  are 
necessary  to  enable  them  to  exercise  their  jurisdiction  and  fulfill 
their  appropriate  functions.  Thus,  they  may  appoint  their  inferior 
officers  and  see  that  they  discharge  their  duties;  they  may  admit 
and  disbar  attorneys;  they  may  preserve  order  in  their  proceedings 
and  maintain  their  own  authority  by  punishing  contempts  against 
them;  they  may  make  rules  of  practice;  they  may  issue  the  writs 
of  attachment,  execution,  injunction,  and  mandamus;  they  may 
keep  records;  and  their  judgments  operate  as  a  lien  upon  the  lands 
of  the  judgment  debtor, 
/  Raheas  Oorpui. 

The  power  to  issue  the  writ  of  habeas  corpus,  for  the  purpose  of 
an  inquiry  into  the  causes  of  restraint  of  liberty,  has  been  granted 
by  statute  to  the  various  federal  courts  and  their  judges  in  certain 
classes  of  cases  where  its  employment  may  be  necessaiy  to  the  dis- 
charge of  their  business,  or  where  the  deliverance  of  the  prisoner 
may  be  necessary  for  the  vindication  of  federal  law  or  of  the  right  of 
those  courts  to  pass  upon  it  finally.  This  grant  of  authority  is 
subject  to  the  following  limitation:  ^TThe  writ  of  habeas  corpus 
shall  in  no  case  extend  to  a  prisoner  in  jail,  unless  where  he  is  in 
custody  under  or  by  color  of  the  authority  of  the  United  States,  or 
is  committed  for  trial  before  some  court  thereof,  or  is  in  custody  for 
an  act  done  or  omitted  in  pursuance  of  a  law  of  the  United  States, 
or  of  an  order,  process,  or  decree  of  a  court  or  judge  thereof,  or  is 
in  custody  in  violation  of  the  constitution  or  of  a  law  or  treaty  of 
the  United  States,  or,  being  a  citizen  or  subject  of  a  foreign  state, 
and  domiciled  therein,  is  in  custody  for  an  act  done  or  omitted  under 
any  alleged  right,  title,  authority,  privilege,  protection,  or  exemption 
claimed  under  the  commission,  or  order,  or  sanction  of  any  foreign 
state,  or  under  color  thereof,  the  validity  and  effect  whereof  depends 
upon  the  law  of  nations,  or  unless  it  is  necessaiy  to  bring  the  pris- 
oner into  court  to  testify.'*  *•• 

iii  Fenn  v.  Holme,  21  How.  481.  t§t  Bev.  St  U.  &  H  751-758. 
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BEMOVAL  OF  CAUSES. 

97.  Ih  order  to  secxure  fhe  ends  for  whioh  fhe  grant  of 
Judicial  power  to  the  federal  system  of  courts  was  made 
by  the  constitution,  provision  has  been  made,  by  statute, 
for  the  removal  of  many  kinds  of  actions  from  the  state 
courts  in  which  they  were  begrun  into  the  federal  courts, 
for  trial  and  decision,  subject  to  certain  conditions  and  lin^- 
Itations. 

It  is  competent  for  congress  to  anthorize  the  removal  to  the  fed- 
eral courts  of  all  classes  of  cases  to  which  the  federal  judicial  power 
of  the  United  States,  as  defined  by  the  constitution,  extend^  and 
to  give  them  jurisdiction  of  the  cases  so  removed;  and  it  is  no  ob- 
jection that  a  case  authorized  to  be  so  removed  is  not  one  of  which, 
under  anj  act  of  congress,  the  federal  courts  would  have  had  orig- 
inal jurisdiction.^'*  Many  acts  of  congress  have  been  passed  at 
different  times  on  the  subject  of  the  removal  of  causes.  But  they 
were  almost  all  repealed  or  superseded  by  the  act  of  August  13, 
1888,*'*  which  was  designed  to  stand  as  the  sole  general  law  on  the 
«nbject  of  removals,  and  must  be  looked  to  as  furnishing  the  whole 
system  In  that  regard,  except  in  a  few  peculiar  cases  to  be  pres- 
ently mentioned.  This  statute  provides  that  any  suit  of  a  civil 
nature,  at  law  or  in  equity,  arising  under  the  constitution  or  laws 
of  the  United  States,  or  treaties,  in  which  the  amount  in  dispute 
exceeds  |2,000,  and  which  is  instituted  in  a  state  court,  may  be  re- 
moved by  the  defendant  to  the  proper  circuit  court  of  the  United 
States.  Bfltif  the  suit,  without  involving  a  federal  question,  is  be- 
tween citizens  of  different  states,  or  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states,  or  between  citizens  of 
a  state  and  aliens,  it  may  be  removed  by  the  defendant,  provided 
he  is  not  a  resident  of  the  state  where  the  suit  is  brought.  If  there 
is  a  separable  controversy  In  any  such  suit,  which  is  wholly  between 
citizens  of  different  states  and  can  be  fully  determined  as  between 
them,  then  the  suit  may  be  removed  on  the  application  of  either 
one  or  more  of  the  defendants  actually  interested  in  such  oontro- 

tvt  Qflines  T.  Fusntes,  92  U.  8.  la  !•«  25  Stat  488. 
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versy.  '  Further,  If  the  action  is  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  non-resident  defendant,  the  latter 
maj  remoTe  the  case  to  the  federal  court  if  he  can  t^ow  that,  in 
consequence  of  prejudice  or  local  influence,  he  will  not  be  able  to 
obtain  justice  in  the  courts  of  the  state.  It  will  be  observed  that 
the  plaintiff  cannot  remove  the  suit  in  any  event  In  addition  to 
this  statute  there  are  some  earlier  acts  still  remaining  in  force. 
Thus,  section  641  of  the  Revised  Statutes  provides  for  the  more 
effectual  operation  of  the  civil  rights  acts  of  congress  by  author- 
izing the  removal  to  the  federal  courts  of  civil  and  criminal  cases 
against  any  person  who  is  denied,  or  cannot  enforce,  in  the  state 
courts^  any  rights  secured  to  him  by  those  laws.^**  Another  section 
provides  for  the  removal  of  indictments  against  revenue  ofBcers 
for  alleged  crimes  against  the  state,  where  it  appears  that  a  federal 
question  or  a  claim  to  a  federal  right  is  raised  in  the  case  and  must 
be  decided  therein.^ ••  Another  act  provides  for  the  removal  of  a 
personal  action  brought  in  any  state  court  by  an  alien  against  a 
civil  ofQcer  of  the  United  States,  being  a  non-resident  of  the  state 
where  the  suit  is  brought;  ^*^  and  another  for  the  removal  of  causes 
where  one  party  claims  lands  in  dispute  under  a  grant  from  another 
state  than  that  in  which  the  suit  is  brought.^'* 

The  right  to  remove  a  cause  from  a  state  court  to  a  federal  court 
is  exclusively  statutory,  and  hence  the  case  shown  by  the  petition 
must  come  clearly  within  the  statute,  or  the  federal  court  will  not 

iii  Under  this  act  it  was  held  that  a  negro,  prosecuted  In  a  state  court* 
could  not  remove  the  case  merely  because  there  was  such  a  local  prejudice 
a«:alnst  his  race  and  color  as  to  deprive  him  of  the  benefit  of  a  fair  trial; 
Texas  V.  Gaines,  2  Woods,  842,  Fed.  Gas.  No.  13,847.  Rev.  St  f  640,  pro- 
vided that  suits  against  certain  federal  corporations  might  be  removed  to 
the  federal  courts,  upon  a  verified  petition  ^'stating  that  such  defendant  has 
a  defense  arisins  under  or  hy  virtue  of  the  constitution  or  of  any  treaty  or 
law  of  the  United  States.**  It  was  held  under  this  act,  that  the  mere  fact 
that  the  corporation  was  organized  under  a  law  of  the  United  States  was 
sufildent  to  stoire  a  remoyaL  Turton  r.  Union  Pac.  R.  Co.,  8  DHL  866,  Fed. 
Gas.  No.  14,278.  But  this  law  was  expressly  repealed  by  section  6  ol  the 
axrt  of  August  18^  1888. 

i6t  Tennessee  t.  DayiSi  100  U.  8.  257. 

liTRey.   St   f  644. 

»tt  Rev.  St  i  647. 
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take  jnrfsdictioiL^**  Whether  or  not  the  case  is  one  which  is  prop- 
erly removable,  and  whether  the  proper  steps  to  effect  a  removal 
have  been  dulj  taken,  are  questions  for  the  federal  court  to  deter- 
mine.*** 

IVhen  the  ground  of  removal  is  diverse  citizenship,  and  there 
are  several  plaintiffs  or  defendants,  all  the  parties  must  possess 
the  requisite  diversity  of  citizenship.  That  is,  a  removal  will  not 
be  in  order  if  any  one  of  the  plaintiffs  is  a  citizen  of  the  same  state 
with  any  one  of  the  defendants.^*^  Corporations  are  within  the 
removal  acts,  and  they  are  presumed  to  be  citizens  of  the  state  which 
chartered  them.^*'  '  So  also,  for  the  purpose  of  removing  causes, 
public  and  municipal  corporations  are  citizens  of  the  state  by  which 
they  were  created.*** 

CajEws  ''arising  under  the  constitution  and  laws  of  the  United 
States''  present  the  same  class  of  federal  questions  as  those  of 
which  the  federal  courts  are  given  original  Jurisdiction  by  the  terms 
of  the  constitution.  For  example,  a  United  States  marshal,  being 
sued  in  trespass  for  the  seizure  of  property  under  an  attachment, 
and  defending  upon  the  ground  that  the  property  seized  belonged 
to  the  defendant  in  the  attachment,  may  remove  the  case  to  the 
federal  court,  for  his  act  was  done  in  executing  the  lawe  of  the 
United  States."* 

As  to  the  nature  of  suits  removable,  it  may  be  remarked  that 
the  language  of  the  statutes  is  wide  enough  to  include  every  sort 
of  Judicial  proceeding  in  the  nature  of  an  action  at  law  or  suit  in 
equity,  whether  founded  on  contract,  tort,  or  otherwise.  Thus, 
proceedings  for  the  appropriation  of  private  property  for  public 
use,  under  the  power  of  eminent  domain,  are  removable  actions, 
if  the  requisite  diversity  of  citizenship  exists.*** 

i»t  Insurance  Co.  t.  Pechner,  96  U.  S.  183;  Gold  Washing  &  Water  Co.  t. 
Keyes»  96  U.  S.  199. 

i«o  Osgood  V.  Chicago,  D.  &  V.  R.  Co.,  6  Biss.  880,  Fed.  Cas.  No.  10,604. 

!•!  Strawbrldge  v.  CurtlBS,  8  Cranch,  267;  Blake  T.  McKlm,  108  U.  S.  836; 
Remoral  Cases,  100  U.  S.  457. 

t«i  Farmers'  Loan  &  Tmst  Co.  y.  MaquUlan,  8  DUl.  879,  Fed  Cas.  No.  4,668. 

!•»  Barclay  t.  Levee  Com'rs,  1  Woods,  254^  Fed.  Cas.  No.  977. 

!•«  Bock  T.  Perkliis,  189  U.  S.  628,  11  Sup.  Ct  677;  Btheridge  v.  Sperry,  189 
U.  S.  266,  11  Sup.  Ct  565. 

!••  Boom  Co.  T.  Patterson,  ^  U.  S.  403;  Patterson  y.  Boom  Co.,  8  DiU.  465, 
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In  regard  to  the  stage  of  the  cause  at  which  the  remoyal  must 
be  applied  for,  the  act  of  1888  provides^  in  respect  to  all  removals 
except  those  under  the  prejudice  and  local  influence  clause,  that 
the  application  must  be  made  ''at  the  time  or  any  time  before  the 
defendant  is  required  by  the  laws  of  the  state  or  the  rule  of  the 
state  court  in  which  such  suit  is  brought  to  answer  or  plead  to  the 
declaration  or  complaint  of  the  plaintiff.^  Where  the  ground  of 
removability  is  prejudice  or  local  influence,  it  directs  that  the  ap- 
plication be.  made  "at  any  time  before  the  trial  of  the  cause."  ^'^ 

It  is  not  permissible  for  the  states  to  deny  the  right  of  removal 
in  cases  where  it  is  granted  by  congress,  nor  to  put  any  restrictions 
or  limitations  upon  it  Thus  where  a  state  statute  creates  a  right 
of  action  for  damages  for  personal  injuries  under  certain  circum- 
stances, an  action,  founded  on  the  statute,  between  citisens  of  dif- 
ferent states,  may  be  brought  in  a  federal  court,  or  removed  thereto, 
notwithstanding  the  statute  assumes  to  limit  the  remedy  to  suits 
in  the  courts  of  the  state.^*^  Nor  is  it  competent  for  a  state,  by 
legislative  enactment  conferring  upon  its  own  courts  exclusive  ju- 
risdiction of  proceedings  or  suits  involving  the  settlement  and  dis- 
tribution of  decedents'  estates,  to  exclude  the  jurisdiction  in  such 
matters  of  the  federal  courts,  where  the  constitutional  requirement 
as  to  dtizenship  of  the  parties  is  met^**  And  on  the  same  prin- 
ciple, state  statutes  permitting  foreign  corporations  to  do  business 
within  theh*  limits  only  on  condition  that  they  will  not  remove  suits 
against  them  into  the  federal  courts,  are  void.^** 

Fed.  Gas.  No.  10,829;  Warren  v.  Wisconsin  VaL  E.  Co.,  6  Btea  425,  Fed.  Oas. 
No.  17,204. 

ii«  See  Hazard  v.  Railroad  Co.,  4  Biss.  453,  Fed.  Oas.  No.  6,276. 

i«T  RaUway  Oa  v.  Whltton's  Adm'r.  13  Wall.  270. 

it»  Clark  V.  Sever,  180  U.  S.  96,  11  Sup.  Ct  468. 

!••  Home  Ins.  Oo.  v.  Morse,  20  Wall.  445;  Hartford  Fire  Ins.  Go.  v.  Doyle, 
6  Blss.  461,  Fed.  Gas.  No.  6,160;  Doyle  v.  Oontlnental  Ins.  Go.,  94  U.  8.  685; 
Barron  v.  Bumside,  121  U.  8.  186,  7  Snp.  Gt  931. 
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CONSTITUTION  OP  GONGBESS. 

98.  All  legrislative  powers  granted  to  the  XTnlted  States  ly 
the  constitution  are  vested  in  a  congress,  which  oonsist» 
of  two  co-ordinate  branches,  viz. 

(a)  The  senate. 

(b)  The  house  of  representatives. 

The  senate  is  composed  of  two  senators  from  each  state,  chosen 
by  the  legislature  thereof,  for  six  years,  and  each  senator  has  one 
TOte.  The  senate  is  arranged  in  three  classes^  the  term  of  one  of 
such  classes  expiring  every  second  year;  so  that  at  every  change 
in  the  house  of  representatiyes,  one-third  of  the  senate  also  changes* 
If  yacancies  happen  by  resignation  or  otherwise  during  the  recess 
of  the  legislature  of  the  state,  the  governor  may  make  temporary 
appointments  until  the  next  meeting  of  the  legislature,  which  shall 
then  fill  such  vacancies.  No  person  shall  be  a  senator  who  shall 
not  have  attained  the  age  of  thirty  years  and  have  been  nine  years; 
a  citizen  of  the  United  States,  and  he  must,  when  elected,  be  an 
inhabitant  of  that  state  for  which  he  shall  be  chosen.  The  Vice- 
President  of  the  United  States  is  the  president  of  the  senate,  but 
'he  has  no  vote  except  in  the  case  of  b,  tie. 

The  first  article  of  the  constitution  provides  that  the  house  of 
representatives  shall  be  composed  of  members  chosen  every  second 
year  by  the  people  of  the  several  states,  and  that  the  electors  in 
each  state  shall  have  the  qualifications  requisite  for  electors  of  the 
most  numerous  branch  of  the  state  legislature.     To  be  eligible 
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to  the  ofDce  of  a  representatiye  in  congress,  it  is  necessary  that 
the  person  should  have  attained  the  age  of  twenty-flye  years  and 
have  been  a  citizen  of  the  United  States  for  at  least  seren  years, 
and  he  mnst,  at  the  time  of  his  election,  be  an  Inhabitant  of  the 
state  choosing  him.  Bepresentatiyes  are  apportioned  among  ilie  sev- 
eral states  according  to  their  respective  numbers,  counting  the  whole 
number  of  persons  in  each  state,  excluding  Indians  not  taxed.  But 
when  a  state  chooses  to  deny  the  right  of  voting  to  any  of  its  male 
inhabitants  who  are  citizens  of  the  United  States  and  twenly-one 
years  of  age,  or  abridges  such  right,  except  for  participation  in 
rebellion  or  other  crime,  then  the  basis  of  representation  therein 
shall  be  reduced  in  the  proportion  which  the  number  of  such  male 
citizens  shall  bear  to  the  whole  number  of  male  citizens  twenty-one 
years  of  age  in  such  state.  When  vacancies  happen  in  the  repre- 
sentation from  any  state,  the  executive  authority  thereof  shall  issue 
writs  of  election  to  fill  such  vacancies. 

The  times,  places,  and  manner  of  holding  elections  for  senators 
and  representatives  shall  be  prescribed  in  each  state  by  the  legis- 
lature  thereof,  but  congress  may  at  any  time  by  law  make  or  alter 
such  regulations,  except  as  to  the  places  of  choosing  senators. 

Congress  shall  assemble  at  least  once  in  every  year,  and  such  meet- 
ing shall  be  on  the  first  Monday  of  December,  unless  they  shall  by 
law  appoint  a  different  day.  A  majority  of  each  house  constitutes 
a  quonmi  for  the  transaction  of  business;  but  a  smaller  number  may 
adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the  at- 
tendance of  absent  members,  in  such  manner  and  under  such  pen- 
alties as  each  house  may  provide. 

No  senator  or  representative  shall,  during  the  time  for  which  he 
was  elected,  be  appointed  to  any  civil  oflftce  under  the  authority  of 
the  United  States  which  shall  have  been  created,  or  the  emoluments 
whereof  shall  have  been  increased,  during  such  time;  and  no  per- 
son holding  any  office  under  the  United  States  shall  be  a  member 
of  either  house  during  his  continuance  in  office.  By  the  third  sec- 
tion of  the  fourteenth  amendment  it  is  provided  that  no  person  shall 
be  a  senator  or  representative  who,  having  previously  taken  an  oath, 
as  a  member  of  congress,  or  as  an  officer  of  the  United  States,  or  as 
a  member  of  any  state  legislature,  or  as  an  executive  or  judicial 
officer  of  any  state,  to  support  the  constitution  of  the  United  States, 
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Chan  have  engaged  in  Insorrection  or  rebellion  against  the  same,  or 
giTen  aid  or  comfort  to  the  enemies  thereof.  Bnt  congress  may  by 
a  Tote  ef  two-thirds  of  each  house  remove  snch  disability. 


OBGANIZATION  AND  GOVEBNMENT  OF  GONGBESS. 

99.  The  constitution  invests  cong^ress  as  a  body,  and  each 
lionse  of  congress,  with  aU  needful  power  to  regulate  its 
own  organization  and  government. 

100.  Each  house  of  congress  possesses  the  usual  and  neces- 
Bary  parliamentary  powers,  among  which  are  the  follow- 
ing: 

(a)  It  Is  the  exclusive  judge  of  the  election,  qualifica- 

tion, and  return  of  its  own  members. 

(b)  Its  members  are  absolutely  privileged  firom  being 

questioned  or  proceeded  against  for  their  speeches 
or  debates  made  in  the  line  of  their  ofAcial  duty. 

(c)  Its  members,  during  the  session  of  their  house,  and 

in  going  to  and  returning  f^om  the  same,  are 
privileged  from  arrest,  except  for 

(1)  Treason. 

(2)  Felony. 

(3)^  Breach  of  the  peace. 

(d)  It  may  make  its  own  rules  of  procedure. 

(e)  It  may  punish  its  members  for  disorderly  behavior, 

and  expel  a  member  by  a  two-thirds  vote,  and 
(in  a  limited  class  of  cases)  may  punish  other 
persons  for  contempts  of  its  authority. 

The  house  of  representatiyes  may  choose  its  speaker  and  other 
•oMcerSy  and  njay  originate  all  bills  for  raising  revenue.  The  senate 
has  power  to  choose  its  officers  except  its  permanent  president,  and 
choose  a  president  pro  tempore.  It  may  also  propose  or  concur  with 
amendments  to  revenue  bills.  Each  house  has  power  to  judge  of 
the  election,  return,  and  qualification  of  its  own  members;  to  compel 
the  attendance  of  absent  members;  to  determine  the  rules  of  its 
proceedings;   tO'  punish  its  members  for  disorderly  behavior;    to 
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expel  a  member,  two-thirds  concurring;  and  to  publish  its  jonmal^ 
or  withhold  from  publication  such  partB  thereof  as  in  its  judgment 
may  require  secrecy.  Both  houses  together  (that  is,  congress  as 
a  body)  may  make  or  alter  the  regulations  enacted  by  the  states  as 
to  the  time,  place,  and  manner  of  holding  elections  for  senators  and 
representatives,  except  as  to  the  places  of  choosing  senators;  may 
appoint  a  day  for  their  assembling  other  than  the  first  Monday  of 
December;  may  agree  to  adjourn  for  more  than  three  days  or  to 
another  place;  and  may  fix  their  own  compensation. 

Qmiested  EUttiffM. 

The  power  to  judge  and  determine  a  contested  election  to  congress 
belongs  solely  and  entirely  to  t^at  branch  of  congress  in  which  the 
contest  occurs.  It  is  not  a  matter  over  which  the  states  or  their 
courts  have  any  jurisdiction.  The  state  courts,  for  instance,  cannot 
assume  to  decide  whether  the  election  of  a  United  States  senator  by 
the  state  legislature  conforms  to  the  regulations  of  congress  or  is 
Yoid.^  And  if  a  witness  in  a  contested  congressional  election  case, 
testifying  before  a  notary  public  of  a  state,  swears  falsely,  the  courts 
of  that  state  have  no  power  to  punish  him  for  perjury.  He  can  be 
proceeded  against  only  in  the  federal  courts  and  under  the  federal 
criminal  law."  Congress  has  power  to  regulate  elections  held  in  the 
states  for  membership  in  its  own  body,  and  to  provide  for  the  pun- 
ishment of  frauds  and  crimes  committed  at  such  elections.* 

Privilege  of  Memberi. 

The  sixth  section  of  the  first  article  of  the  constitution  provides 
that  senators  and  representatives  ''shall  in  all  cases  except  treason, 
felony,  and  breach  of  the  peace,  be  privileged  from  arrest  during 
their  attendance  at  the  session  of  their  respective  houses,  and  in 
going  to  and  returning  from  the  same;  and  for  any  speech  or  debate 
in  either  house  they  shall  not  be  questioned  in  any  other  place."  As 
to  the  last  clause  of  this  provision,  it  will  be  more  fully  considered 
in  connection  with  the  subject  of  the  guaranties  of  ''freedom  of  speech 
and  of  the  press,"  in  a  later  chapter.  As  to  the  former  clause.  It 
should  be  remarked  that  the  privilege  of  members  of  congress  ex- 

1  In  re  Executlre  Communication,  12  Fla.  68S. 

>  In  re  Loney,  134  U.  S.  372,  10  Sup.  Gt.  584. 

•  U.  8.  V.  Gale,  109  U.  S.  66,  3  Sup.  Ct  1;  U.  S.  v.  Belyln,  46  Fed.  SSL 
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empts  then  not  only  from  arrest  (save  in  the  three  excepted  cases)  on 
any  criminal  process,  but  also  from  the  service  of  all  process  the  dis- 
obedience to  which  is  punishable  by  attachment  of  the  person,  such 
BB  a  subpoena  ad  respondendum  or  ad  testificandum,  or  a  summons 
to  serve  on  a  jury.  This  results  from  the  reason  on  which  the  priv- 
ilege is  based,  which  is,  that  the  member  ought  not  to  be  taken  bodily 
into  custody,  or  required  personally  to  appear  before  the  courts,  when 
he  has  superior  duties  to  perform  as  a  legislator  in  another  placed 
But  this  reason  does  not  hold  good  with  respect  to  mere  citations 
or  writs  of  summons  in  civil  actions;  and  consequently,  the  mem- 
ber is  not  exempt  from  the  service  of  such  process  during  the  session 
of  his  house.*  The  privilege  guarantied  by  the  constitution  to  mem- 
bers of  congress  extends  as  well  to  delegates  from  the  territories  as 
to  senators  and  representatlTes  from  the  states.* 

Ck>ngress  might  by  law  provide  the  details  which  may  be  neces- 
sary for  giving  full  eftect  to  the  enjoyment  of  this  privilege.  This 
has  not  been  done;  but  the  matter  seems  to  stand,  says  JefFerson, 
upon  the  following  grounds:  (1)  The  act  of  arrest  is  void  ab  initio. 
(2)  The  member  arrested  may  be  discharged  on  motion,  or  by  writ  of 
habeas  corpus,  or  on  a  warrant  of  the  house  executed  by  its  sergeant 
at  arms  or  other  proper  officer.  (3)  The  arrest,  being  unlawful,  is 
a  trespass  for  which  the  officer  making  it  and  others  concerned  are 
liable  to  action  or  indictment  in  the  ordinary  courts  of  Justice,  as 
in  other  cases  of  unauthorized  arrest.  (4)  The  court  before  which  the 
process  is  returnable  is  bound  to  act  as  in  other  cases  of  unauthor- 
ized proceeding,  and  liable  also,  as  in  other  similar  cases,  to  have 
its  proceedings  stayed  or  corrected  by  the  superior  courts.^ 

Svlea  of  Procedure. 

The  supreme  court  has  sustained  the  validity  of  a  rule  of  the 
house  of  representatives  which  authorized  the  counting  in  of  mem- 
bers who  were  present  in  the  house  but  refused  to  vote,  in  order  to 
make  up  a  quorum.  ^The  constitution,^  it  was  said,  ^empowers 
each  house  to  determine  its  rules  of  proceeding.     It  may  not  by  its 

4  1  story.  Const  f  880;  Jeff.  Maa  f  8;  Anderson  v.  Roontree,  1  Pin.  (Wis.) 
116. 

t  Rhodes  V.  Walsh,  55  Minn.  542,  57  N.  W.  212;  Merrick  y.  Glddlngs,  Mac- 
Arthur  Sl  M.  (D.  G.)  55.     But  compare  Miner  v.  Markbam,  28  Fed.  887. 

•  jyotj  T.  strong,  1  Pin.  (Wis.)  84.  t  Jeff.  Man.  f  8. 
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mles  ignore  constitntional  restraints  or  violate  fandamental  rights, 
and  there  should  be  a  reasonable  relation  between  the  mode  or 
method  of  proceeding  established  by  the  rule  and  the  result  which 
is  sought  to  be  attained.  But  within  these  limitations  all  matters 
of  method  are  open  to  the  determination  of  the  house,  and  it  is  no 
impeachment  of  the  rule  to  say  that  some  other  way  would  be  better, 
more  accurate,  or  even  more  just  It  is  no  objection  to  the  valid- 
ity of  a  rule  that  a  different  one  has  been  prescribed  and  in  force 
for  a  length  of  time.  The  power  to  make  rules  is  not  one  which 
once  exercised  is  exhausted.  It  is  a  continuous  power,  always  sub- 
ject to  be  exercised  by  the  house,  and,  within  the  limitations  sug- 
gested, absolute  and  beyond  the  challenge  of  any  other  body  or 
tribunaL"  • 

Power  to  Pwnishfor  Contempts. 

There  is  no  power  given  by  the  constitution  to  either  house  of  con- 
gress to  punish  for  contempts,  except  when  committed  by  its  own 
members.  And  the  supreme  court  has  decided  that  neither  house 
possesses  any  general  power  to  punish  for  contempts,  and  that  they 
cannot,  by  the  mere  act  of  asserting  a  person  to  be  guilty  of  a  con- 
tempt, establish  the  right  to  flue  or  imprison,  or  preclude  redress 
through  a  collateral  inquiry  into  the  grounds  on  which  the  order 
was  made.  Except  in  a  case  where  the  constitution  expressly  con- 
fers upon  one  or  the  other  house  powers  which  are  in  their  nature 
somewhat  judicial,  and  which  require  the  examination  of  witnesses, 
they  possess  no  power  to  compel,  by  fine  or  imprisonment  or  both, 
the  attendance  of  witnesses  and  answers  to  interrogatories  which  do 
not  relate  to  some  question  of  which  the  house  has  jurisdiction.  But 
since  each  branch  of  congress  has  certain  specific  powers  to  make  o^ 
ders,  which  require  the  examination  of  witnesses,  in  that  class  of 
cases,  where  a  witness  refuses  to  testify,  the  house  may  enforce  this 
duty  by  fine  and  imprisonment  as  a  punishment  for  contempt.  But 
these  occasions  are  limited  to  such  cases  as  the  punishment  of  its 
own  members  for  disorderly  conduct  or  failure  to  attend  sessions, 
or  in  cases  of  contested  elections,  or  in  regard  to  the  qualifications  of 
its  own  members,  or  in  case  of  an  effort  to  impeach  an  officer  of  the 
government,  and  perhaps  a  few  other  casea* 

•  U.  S.  V.  BaUln,  144  U.  S.  1,  12  Sup.  Ot.  507. 

•  KUbonm  y.  Thompson,  108  U.  8.  168;  Anderson  v.  Dunn,  6  Wheat.  204. 
Bee,  also,  Mmer,  Ck^nst  414;  2  Hare,  Am.  Ck>n8t  Law,  851. 
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POWERS  OF  OONQBESS  DELEGATED. 

101.  The  government  of  the  XTnited  States  being  one  of 
delegated  powers,  the  field  of  its  legislative  authority 
is  not  tmboonded.  The  power  of  congress  to  pass  any 
given  law  is  derived  from  and  limited  by  the  federal  con- 
Btitution. 

The  power  of  coDgress  to  pass  any  given  law  must,  on  the  one 
hand,  be  found  in  some  express  grant  of  aathority  given  to  congress 
by  the  constitntion,  or  necessarily  implied  in  its  terms,  or  be  found 
necessaiy  to  carry  into  eflFect  such  powers  as  are  there  granted*  And 
on  the  other  hand,  the  act  in  question  must  not  be  in  violation  of 
any  of  the  prohibitions  laid  upon  congress  by  the  same  instrument.^* 
As  to  the  ultimate  determination  of  the  limits  of  federal  power,  it 
has  been  argued  that,  as  the  government  of  the  Union  is  one  of  dele- 
gated powers,  the  right  to  decide  upon  the  extent  of  the  powers 
granted  remains  with  the  several  states  or  with  the  people,  under 
the  provisions  of  the  tenth  amendment,  and  has  not  been  confided 
to  the  national  government  itself.  But  it  is  now  settled,  both  by 
authority  and  precedent,  that  the  government  of  the  Union  is  to 
judge,  in  the  first  instance  at  least,  of  the  extent  of  the  powers 
granted  to  it,  as  well  as  of  the  means  of  their  proper  exercise.  In 
practice,  the  constitutionality  of  any  act  of  congress  must  be  deter- 
mined by  the  federal  judiciary.  And  if  the  general  sentiment  of 
the  people  is  not  in  accord  with  its  findings,  redress  must  be  sought 
at  the  poUs.^^ 

10  Martin  v.  Hunter,  1  Wheat  804,  826;  Galder  v.  Bull,  8  DalL  886;  Bris- 
coe V.  Bank  of  Kentucky,  11  Pet  257;  Gilman  v.  Philadelphia,  8  WaU.  713; 
Kfiboum  V.  Thompson,  108  U.  8.  168;  2  Story,  Oonst  f  1907. 

11  See  McOulloch  v.  Maryland,  4  Wheat  816;  Ferris  v.  Ooover,  11  OaL  176; 
1  Story,  Gonst  f  432. 
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EXCLUSIVE  AND  CONCUBRENT  POWERS. 

102.  Some  of  the  powers  granted  to  congress  by  the  con- 
stitution are  vested  exclusively  in  that  body;  some  others 
may  be  exercised  concurrently  by  the  states  in  the  ab- 
sence of  action  by  the  national  government  thereon.  A 
power  vested  in  congress  is  exclusive  of  all  state  action 
on  the  same  subject  when — 

(a)  It  is  made   so   by   the  express  language  of  the 

constitution. 

(b)  Where   in   one   part  of  the   constitution    an  au- 

thority is  granted  to  congress  and  in  another 
part  the  states  are  prohibited  from  exercising  a 
like  authority, 
(o)  Where  a  Bltnllar  power  in  the  states  would  be 
inconsistent  with  and  repugnant  to  the  authority 
granted  to  congress,  that  is,  where  the  subject 
matter  of  the  power  is  national  and  can  be 
governed  only  by  a  uniform  system. 

103.  In  cases  not  falling  under  any  of  the  foregoing  heads, 
the  states  may  lawflilly  pass  laws  relating  to  the  subject 
of  the  power,  unless  and  until  congress  shall  take  action 
for  exercising  the  power  with  which  it  is  invested.  But 
in  such  cases  of  concurrent  authority,  when  congress  ex- 
ercises its  power  it  thereby  supersedes  and  suspends  all 
existing  state  legislation  on  the  same  subject,  and  pro- 
hibits similar  state  legislation  until  it  shall  again  leave 
the  field  unoccupied.^ 

As. an  illustration  of  the  first  species  of  exclusive  powers  men- 
tioned above,  it  is  provided  by  the  constitution  that  congress  shall 
"exercise  exclusive  legislation  in  all  cases  whatsoever"  over  the  dis- 
trict to  be  appropriated  as  the  seat  of  government  Here  the  effect 
is  to  shut  out  not  only  state  legislation  conflicting  with  the  r^^- 

"  Gibbons  y.  Ogden,  9  Wheat  1;  McCulloch  v.  Maryland,  4  Wheat  316; 
Houston  y.  Moore,  5  Wheat  1;  Brown  v.  Maryland,  12  Wheat  419;  Weaver 
▼•  Fegely,  29  Pa.  St  27. 
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tions  of  congress  but  all  state  legislation  whatever.  Ab  an  illustra- 
tion of  the  second  class  of  exclusive  powers,  it  will  be  noticed  that 
one  of  the  enumerated  powers  of  congress  (but  not  in  terms  exclu- 
sive) is  the  power  to  "coin  money."  In  another  part  of  the  constitu- 
tion it  is  provided  that  "no  state  shall  .  .  .  coin  money."  This 
necessarily  invests  congress  with  the  sole  right  to  establish  a  mint 
In  the  third  place,  if  the  subject  matter  of  the  power  is  of  such  a 
nature  as  to  relate  to  the  concerns  and  the  prosperity  of  the  nation 
as  a  whole,  and  can  be  properly  regulated  only  by  a  uniform  national 
law,  and  if  any  action  by  the  several  states  upon  it  would  be  incon- 
sistent with  that  plenary  control  of  congress  which  can  alone  effectu- 
ate these  objects,  then  the  authority  of  congress  is  exclusive,  though 
not  made  so  in  express  words.  Thus,  it  was  formerly  thought  that 
interstate  commerce  was  a  subject  on  which  the  states  themselves 
might  make  rules  and  regulations,  in  the  absence  of  any  general  ac- 
tion of  congress  on  the  same  subject  But  the  supreme  court  has  re- 
cently decided  otherwise.  "Whenever  a  particular  power  of  the 
general  government,"  it  is  said,  "is  one  which  must  necessarily  be 
exercised  by  it,  and  congress  remains  silent,  this  is  not  only  not  a 
concession  that  the  powers  reserved  by  the  states  may  be  exercised  as 
if  the  specific  power  had  not  been  elsewhere  reposed,  but  on  the  con- 
trary, the  only  legitimate  conclusion  is  that  the  general  government 
intended  that  power  should  not  be  affirmatively  exercised,  and  the 
action  of  the  states  cannot  be  permitted  to  effect  that  which  would  be 
incompatible  with  such  intention.  Hence,  inasmuch  as  interstate 
commerce,  consisting  in  the  transportation,  purchase,  sale,  and  ex- 
change of  commodities,  is  national  in  its  character  and  must  be  gov- 
erned by  a  uniform  system,  so  long  as  congress  does  not  pass  any 
law  to  regulate  it,  or  allowing  the  states  so  to  do,  it  thereby  indicates 
its  will  that  such  commerce  shall  be  free  and  untrammelled."  ^* 

There  is  another  sense  in  which  the  powers  of  congress  may  be 
said  to  be  exclusive.  The  states  cannot,  by  indirect  attacks,  prevent 
their  being  carried  into  effect  or  unduly  hamper  their  exercise. 
Where  any  right  or  privilege  is  subject  to  the  regulation  of  congress, 
it  is  not  competent  for  state  laws  to  impose  conditions  which  shall 
interfere  with  the  right  or  diminish  its  value.^^     And  on  the  same 

i>  Lelsy  V.  Hardin,  135  U,  S.  100,  10  Sup.  Ct  eSl. 
i«Cranson  v.  Smith,  37  Mich.  309. 
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principle,  it  is  not  within  the  oonstitutional  power  of  a  state  to  lay 
any  tax  upon  the  instraments,  means,  or  agencies  provided  or  selected 
by  the  general  goyemment  to  enable  it  to  carry  into  execution  its 
legitimate  powers  and  functions.^* 

Bnt  in  all  cases  where  the  powers  vested  in  congress  are  not,  tor 
any  of  the  foregoing  reasons,  exclusive,  the  states  may  legislate  on 
the  same  subject  matter.  But  in  regard  to  these  cases  of  concurrent 
powers,  "the  concurrency  of  the  power  may  admit  of  restricHons  or 
qualifications  in  its  nature  or  exercise.  In  its  nature,  when  it  is 
capable  from  its  general  character  of  being  applied  to  objects  or  pur- 
poses which  would  control,  defeat,  or  destroy  the  powers  of  the  gen- 
eral government  In  its  exercise,  when  there  arises  a  conflict  in  the 
actual  laws  and  regulations  made  in  pursuance  of  the  power  by  tiie 
general  and  state  governments.  In  the  former  case,  there  is  a  quali- 
fication ingrafted  upon  the  generality  of  the  power,  excluding  its  ap- 
plication to  such  objects  and  purposes.  In  the  latter  case,  there  is 
(at  least  generally)  a  qualification  not  upon  the  power  itself,  but  only 
upon  its  exercise,  to  the  extent  of  the  actual  conflict  in  the  operations 
of  each.*' " 

Furthermore,  in  all  such  cases  of  concurrent  authority,  the  enact- 
ments of  the  individual  states  can  be  no  more  than  provisional;  that 
is  to  say,  their  continuance  in  force  depends  upon  the  determinalion 
of  congress  not  to  exercise  its  own  power  over  the  subject  by  a  gen- 
eral law.  If  congress  shall  choose  to  enter  upon  the  domain  con- 
fided to  its  jurisdiction,  and  to  regulate  the  same  by  a  statute,  the 
result  is  that  all  existing  state  laws  on  the  same  subject  are  super- 
seded and  suspended,  at  least  so  far  as  they  are  inconsistent  with 
the  act  of  congress.  The  federal  law  does  not  make  them  invalid,  if 
they  were  not  so  before.  Neither  does  it  repeal  them.  It  merely 
assumes  to  itself  entire  control  of  the  whole  subject  and  leaves  noth- 
ing for  the  state  laws  to  operate  upon.  But  no  change  of  policy  on 
the  part  of  the  state  is  indicated,  such  as  would  render  it  inconsistent 
to  enforce  the  provisions  of  a  statute  which  had  been  repealed. 
Hence  a  penally  incurred  for  a  violation  of  the  state  law  before  the 
passage  of  the  act  of  congress  may  be  recovered  after  its  passage.^^ 

IB  McOuUoch  V.  Maryland,  4  Wheat  429;  Osbom  v.  Bank  of  U.  S.,  0  Wheat. 
738;    Ward  v.  Maryland,  12  WalL  418. 
!•  1  Story,  Const  t  447,  it  Sturgis  v.  SpofTord,  45  N.  Y.  446w 
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ENTJMEBATED  FOWEBS  OF  GONGBESS. 

104.  She  specific  i>owers  g^^unted  to  congress  in  the  first 
artlole  of  the  constitution  are  as  follows: 

(a)  To  lay  and  collect  taxes,  duties,  imposts,  and 

excises,  to  pay  the  debts  and  provide  for  the 
common  defense  and  general  welfare  of  the 
United  States. 

(b)  To  borrow  money  on  the  credit  of  the  United 

States. 

(0)  To  regulate  commerce  with  foreign  nations  and 

among  the  several  states  and  with  the  Indian 

tribes, 
(d)  To  establish  an  uniform  rule  of  naturalization 

and  uniform  laws  on  the  subject  of  bank-* 

ruptdes  throughout  the  United  States, 
(a)  To  coin  money,  regulate  the  value  thereof,  and 

of  foreign   coin,    and  fix    the    standard   of 

weights  and  measures. 

(f)  To  provide  for  the  punishment  of  counterfeiting 

the  securities  and  current  coin  of  the  United 
States. 

(g)  To  establish  post  offices  and  post  roads. 

(h)  To  promote  the  progress  of  science  and  useftil 
arts  by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries. 

(1)  To  constitute  tribunals  inferior  to  the  supreme 

court. 

(J)  To  define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas  and  offenses  against 
the  law  of  nations. 

(k)  To  declare  war,  grant  letters  of  marque  and  re- 
prisal, and  make  rules  concerning  captures 
on  land  and  water. 

^0ON8T.U— 12 
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(1)  To  raise  and  support  armies  (but  no  appropria- 
tion of  moneyto  that  use  sliall  be  for  a  longer 
term  than  two  years.) 

(m)  To  provide  and  maintain  a  navy. 

(n)  To  make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces. 

(o)  To  provide  for  calling  forth  the  militia  to  exe- 
cute the  laws  of  the  Union,  suppress  insur- 
rections, and  repel  invasions. 

(p)  To  provide  for  organizing,  arming,  and  disci- 
plining the  militia,  and  for  governing  such 
part  of  them  as  maybe  employed  in  the  serv- 
ice of  the  United  States,  reserving  to  the 
states  respectively  the  appointment  of  the 
officers  and  the  authority  of  training  the  mil- 
itia according  to  the  discipline  prescribed  by 
congress. 

(q)  To  exercise  exclusive  legislation  in  all  cases 
whatsoever  over  such  district  (not  exceed- 
ing ten  miles  square)  as  may  by  cession  of 
particular  states  and  the  acceptance  of  con- 
gress become  the  seat  of  government  of  the 
United  States,  and  to  exercise  like  authority 
over  all  places  purchased  by  the  consent  of 
fhe  legislature  of  the  state  in  which  the  same 
shall  be,  for  the  erection  of  forts,  magagrfnes, 
arsezials,  dock-yards,  and  other  needftd  build- 
Ings. 

(r)  To  make  all  laws  which  shall  be  necessary  and 
proper  for  canying  into  execution  the  fore- 
going powers  and  all  other  powers  vested  by 
this  constitution  in  the  government  of  the 
United  States  or  in  any  department  or  officer 
thereof. 

(i)  Moreover,  in  the  fourth  article  Is  found  the  fol- 
lowing:   <*  Congress  shall  have  power  to  dis- 
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pose  of  and  make  all  needful  rules  and  regu- 
lations respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States.'' 
(t)  And  finally,  ^'ITew  states  may  be  admitted  by 
the  congress  into  the  Union.'' 


By  the  terms  of  the  constitution^  congress  shall  hare  power  '^ 
lay  and  collect  taxes,  dnties,  imposts,  and  excises^  to  pay  the  debts 
and  provide  for  the  common  defense  and  general  welfare  of  the 
United  States,  but  all  duties,  imposts,  and  excises  shall  be  uniform 
throughout  the  United  States."  Article  1,  §  8.  ^o  capitation  or 
other  direct  tax  shall  be  laid  unless  in  proportion  to  the  census  or 
enmneration  hereinbefore  directed  to  be  taken.  No  tax  or  duty 
shall  be  laid  on  articles  exported  from  any  state."  Article  1,  i  9. 
Aa  the  constitution  originally  stood,  the  following  language  was 
fonnd  in  its  first  article  and  second  section:  ^^Bepresentatives  and 
direct  taxes  shall  be  apportioned  among  the  several  states  which 
may  be  included  in  this  Union  according  to  their  respective  num- 
hers,"  etc.  But  the  fourteenth  amendment  provides  that  'TElepre- 
•entatives  shall  be  apportioned  among  the  several  states,'^  etc  The 
omiasion  of  the  words  ^and  direct  taxes"  from  the  amended  clause 
appears  to  do  away  with  the  necessity  of  this  method  of  apportion- 
ment of  such  taxes,  in  so  far  as  it  depended  upon  the  original  clause. 
Bnt  the  provision  of  the  ninth  section  of  the  first  article  that  no 
^direct  tax  shall  be  laid  unless  in  proportion  to  the  census  or  enumer- 
ation," probably  accomplishes  the  same  result  And  if  a  direct  tax 
thould  again  be  laid,  it  is  not  likely  that  it  would  be  attempted  to 
levy  it  in  a  different  manner  from  that  which  was  adopted  before 
the  fourteenth  amendment  was  in  force. 

The  general  nature  of  the  power  of  taxation,  and  the  constitu- 
tional limitations  upon  its  exercise,  will  be  fully  considered  in  the 
<duipter  devoted  to  that  subject  At  present  it  is  designed  only 
to  consider  the  power  as  vested  in  congress  under  the  words  quoted 
abo^e,  and  the  express  limitations  of  the  constitution.  This  power, 
aa  thus  vested,  is  not  unlimited.  On  the  contrary,  it  is  limited  both 
in  respect  to  the  purposes  for  which  it  may  be  exercised  and  in  respect 
to  the  manner  in  which  taxes  shall  be  levied. 
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In  the  first  place,  the  federal  power  of  taxation  is  limited  in  re- 
spect to  the  purposes  for  which  it  may  be  exercised.  The  language 
of  the  clause  of  the  constitution  which  contains  the  grant  of  this 
power  is  so  far  ambiguous  as  to  admit  of  several  possible  meanings. 
But  it  is  the  universally  accepted  interpretation  that  the  clause  is 
to  be  read  as  if  it  declared  that  ^congress  shall  have  power  to 
lay  and  collect  taxes,  etc.,  in  order  to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  the  United  States."  ^ 
It  appears  therefore  that  congress  possesses  the  power  of  taxation, 
not  for  any  and  all  purposes,  but  only  for  the  three  enumerated 
purposes,  viz.,  to  pay  the  debts  of  the  United  States^  to  provide  for 
the  conmion  defense,  and  to  provide  for  the  general  welfare  of  the 
United  States.  As  the  first  two  objects  are  very  clear  and  specific, 
it  is  evident  that  questions  as  to  the  constitutional  validity  of  any 
tax  law  of  congress  wiQ  chiefly  arise  under  the  third.  That  is,  the 
question  will  be,  does  the  tax  in  fact  provide  for,  or  promote,  the 
general  welfare  of  the  United  States?  It  is  on  this  ground  that  ob- 
jection has  been  taken  to  the  constitutionality  of  the  i^stem  of  a 
protective  tariff.^* 

Attention  should  be  given  to  the  four  words  used  in  the  clause 
under  consideration  and  their  different  meanings,  ^axes"  ia  the 
most  general  and  comprehensive  of  the  four.  It  is  a  generic  term, 
and  includes  duties,  imposts,  and  excises.  But  as  these  latter  terms 
have  specific  meanings,  and  as  the  larg^  word  is  sometimes  used 
in  contradistinction  to  the  terms  of  more  restricted  scope,  it  was 
proper  that  they  should  all  be  enumerated  in  the  constitution,  du- 
ties" is  a  term  of  larger  import  than  "imposts.*^  They  both  relate 
to  commercial  intercourse,  but  duties  are  leviable  on  either  imports 
or  exports,  while  imposts  relate  only  to  goods  brought  into  the  coun- 
try from  abroad.  Practically,  however,  the  use  of  the  word  **dutie8'^ 
adds  nothing  to  the  scope  of  this  grant  of  power,  for  another  clause 
of  the  constitution  forbids  the  imposition  of  duties  on  articles  ex- 
ported from  any  «tate.  'Excises''  means  taxes  laid  upon  the  manu- 
facture, sale,  or  consumption  of  commodities  within  the  countiy  and 

II  Pom.  Oonst  Law,  |  278;  MiUer,  Const  pp.  229-231;  1  Story,  Const  U 
007-021. 

!•  See  1  Story,  Const  M  968-074;  Yeazie  Bank  v.  Fenno,  8  WaU.  533;  Mer- 
chants' Nat  Bank  v.  U.  B.,  101  TJ.  S.  1;  In  re  Sternbach,  45  Fed.  175. 
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nix)n  licenses  to  pursue  certain  occupations.  A  ^capitation  tax'' 
is  a  poll  tax.  It  is  a  fixed  sum  exacted  from  each  i>ersoii,  without 
reference  to  his  property  or  pursuits.  But  the  chief  difficulty  has 
arisen  in  determining  what  is  the  diiference  between  direct  taxes 
and  such  as  are  indirect  In  general  usage,  and  according  to  the 
terminology  of  political  economy,  ''a  direct  tax  is  dananded  of  the 
person  who  it  is  intended  shall  pay  it.  Indirect  taxes  are  demanded 
from  one  person  in  the  expectation  that  he  will  indenmify  himself  at 
the  expense  of  others.''  *•  When  the  question  of  the  difference  be- 
tween direct  and  indirect  taxes  first  came  before  the  supreme  court 
of  the  United  States,  it  was  held  that  the  term  ^'direct,"  as  used  in 
the  constitution,  was  to  be  taken  in  a  narrower  sense  than  that 
aboTe  indicated;  and  it  was  ruled  that  only  two  classes  of  taxes  could 
be  considered  as  coming  under  this  designation,  viz.,  taxes  on  land 
and  capitation  taxes.*^  But  these  decisions  hare  recently  been  orer- 
ruled,  and  it  is  now  held  that  income  taxes,  whether  levied  on  the 
issues  and  profits  of  real  estate  or  on  the  gains  and  interest  from 
personal  property,  are  also  ''direct  taxes"  within  the  meaning  of  the 
constitution.**  It  seems,  however,  that  a  tax  on  the  circulation  of 
state  banks,**  or  a  succession  tax  imposed  upon  ''every  devolution  of 
title  to  real  estate,"  *^  are  not  to  be  included  in  this  category. 

In  regard  to  the  manner  of  laying  taxes,  the  federal  authorities 
are  placed  under  certain  restrictions.  Capitation  and  other  direct 
taxes  must  be  laid  in  prox>ortion  to  the  census  or  enumeration. 
duties,  imposts,  and  excises  shall  be  uniform  throughout  the  Unit- 
ed States."  The  requirement  of  uniformity  in  tax  laws  has  given 
rise  to  a  great  deal  of  litigation  and  to  many  various  or  even  con- 
flicting rulings  of  the  courts.  It  will  be  more  fully  considered  in 
another  connection.  At  present  it  is  only  necessary  to  remark  that 
this  requirement  of  the  constitution  is  complied  with  if  the  tax  op- 
erates with  the  same  effect  in  all  places  where  the  subject  of  it  is 
found.    There  is  no  want  of  uniformity  simply  because  the  thing 

••  Burroughs,  Tax'n,  |  8. 

ti  Pacific  Ins.  Co.  v.  Soule,  7  Wall  438;   Springer  v.  U.  EL,  102  U.  8.  686; 
Hylton  V.  U.  8.,  3  Dall.  171. 
tt  PoUock  V.  Trust  Co.,  158  U.  8.  601,  15  Sup.  Ot  912. 
ta  Veazie  Bank  v.  Fenno,  8  WalL  583. 
•4  Bcholey  v.  Rew,  28  WaU.  881. 
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taxed  Is  not  equally  distributed  in  all  parts  of  the  United  States.** 
The  power  of  taxation  necessarily  includes  the  authority  to  make 
proYision  for  the  collection  of  the  taxes  in  all  such  modes  and  by  all 
such  means  as  are  not  inconsistent  with  the  constitutional  goaran- 
ties  to  private  rights  and  property.  Various  methods  of  collection 
hare  been  resorted  to  by  congress  at  different  times.  The  customs 
duties  may  be  enforced  by  seizure  and  detention  of  the  dutiable  arti- 
cles. Some  of  the  internal  revenue  taxes  are  collected  by  the  sale 
of  stamps  to  be  placed  upon  the  specific  articles  taxed;  others,  by 
the  issue  of  licenses  upon  payment  of  a  fixed  fee.  The  direct  taxes 
levied  during  the  late  war  were  collected,  when  necessary,  by  sale 
of  the  delinquent  land& 

The  limitations  upon  the  taxing  power  of  the  federal  government 
must  be  sought  in  the  constitution,  and  nowhere  else.  Many  of 
these  limitations  we  have  already  incidentally  oonsidered,  as  In  re- 
gard to  the  purposes  for  which  taxes  may  be  levied,  and  the  method 
of  assessing  direct  taxes.  An  important  provision  is  that  which 
prohibits  the  imposition  of  taxes  or  duties  on  articles  exported  from 
any  state.  It  has  been  held  that  a  requirement  that  articles  in- 
tended for  exportation  shall  be  stamped,  in  order  to  prevent  fraud 
and  secure  the  carrying  out  of  the  declared  intent,  is  not  laying  a 
duty  on  such  articles,  although  a  small  charge  is  made  for  the  stamp.'^ 
But  if  the  stamp  were  required  as  a  source  of  revenue  to  the  govern- 
ment, it  would  amount  to  a  tax,  and  therefore  be  invalid.'^ 

Mcmey  Power$  cf  Congress. 

CJongress  possesses  power,  under  the  constitution,  to  borrow  money 
on  the  credit  of  the  United  States,  and  to  coin  money  and  regulate 
the  value  thereof  and  of  foreign  coin,  and  to  provide  for  the  punish- 
ment of  counterfeiting  the  securities  and  current  coin  of  the  United 
States.  The  states  equally  possess  the  power  to  borrow  money  on 
their  own  credit,  but  they  are  prohibited  by  the  constitution  from 
coining  money  or  emitting  bills  of  credit  and  from  making  anything 
but  gold  and  silver  coin  a  tender  in  payment  of  debts.  In  this  con- 
nection should  be  noticed  the  provisions  pledging  the  publio  faith 

>■  Head-Money  Gases,  112  U.  8.  580,  6  Sup.  Ct  247. 
••Pace  V.  Burgess,  92  U.  S.  372. 
tTAlmy  V.  OaUfomla,  24  How.  160^ 
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to  the  securltj  of  the  public  debt  These  are  the  first  paragraph  of 
the  sixth  article,  as  follows:  ''All  debts  contracted  and  engage- 
ments entered  into  before  the  adoption  of  this  constitution  shall  be 
as  ralid  against  the  United  States  nnder  this  constitution  as  nndpr 
the  confederation,"  and  the  fourth  section  of  the  fourteenth  amend* 
ment,  as  follows:  '^The  Taliditj  of  the  public  debt  of  the  United 
Btates  authorized  by  law,  including  debts  incurred  for  payment  of 
pensions  and  bounties  for  services  in  suppressing  insurrection  or 
rebellion,  shall  not  be  questioned.  But  neither  the  United  States 
nor  any  state  shall  assume  or  pay  any  debt  or  obligation  incurred  in 
aid  of  insurrection  or  rebellion  against  the  United  States,  or  any 
daim  for  the  loss  or  emancipation  of  any  slave;  but  all  such  debtSi 
obligations,  and  claims  shall  be  held  illegal  and  void.** 

Same — Borrowing  Money. 

As  the  grant  of  power  to  congress  to  borrow  money  is  general  and 
unlimited  in  its  terms,  it  follows,  on  settled  principles  of  interpreta- 
tion, that  it  rests  in  the  exclusive  discretion  of  congress  to  select  the 
means  or  methods  of  exercising  the  power.  Money  may  be  raised  by 
the  issue  and  sale  of  government  bonds,  or  by  issuing  certificates  of 
indebtedness,  or  scrip,  or  other  forms  of  obligations  for  debts  or 
services  rendered.  Or  the  same  purpose  may  be  accomplished  by  the 
issue  of  treasury  notes,  either  directly,  or  indirectly  throng  the 
instrumentality  of  the  national  banks.  This  princiide  was  settled 
at  an  eaily  day  in  our  national  history  by  the  decisions  sustaining 
the  charter  of  the  Bank  of  the  United  States.  This  institution  was 
established  as  a  useful  and  convenient  means  of  aiding  the  general 
government  in  the  management  of  its  finances^  negotiating  its  loans^ 
collecting  its  revenues,  and  regulating  the  currency.  The  power  of 
congress  to  create  such  a  corporation,  though  denied  by  the  execu- 
tive, was  sustained  by  the  supreme  court.**  As  the  power  of  con- 
gress to  borrow  money  is  unlimited  in  respect  to  the  means  which 
may  be  employed  in  its  exercise,  so  also  is  it  unlimited  in  respect  to 
the  purposes  for  which  money  may  be  raised.  The  grant  must  nec- 
essarily be  taken  as  co-extensive  with  the  needs  and  activities  of 
the  government    Every  purpose  for  which  money  may  be  legiti- 

si  McOaUoch  v.  Maryland,  4  Wheat.  316;  Osbom  v.  Bank  of  U.  8.,  0  Wbeat 
t8&    See,  also,  2  Story,  Const  tt  125&-127L 
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mately  expended  by  the  United  States  is  therefore  also  a  purpose 
for  which  congress  may  lawfully  exercise  its  power  to  borrow  money. 
Nor  can  this  power  be  in  any  way  controlled  or  interfered  with  hj 
the  states.  The  granting  of  the  power  is  incompatible  with  any 
restraining  or  controlling  power,  and  the  declaration  of  supremacy 
in  the  constitution  is  a  declaration  that  no  such  restraining  or  con- 
trolling power  shall  be  exercised.**  It  follows  that  the  states  can- 
not tax  the  loans  of  the  United  States,  whether  they  be  evidenced  by 
bonds,  notes,  scrip,  or  otherwise,  nor  its  financial  operations,  how- 
ever they  may  be  conducted,  nor  the  means  or  instrumentalitiea, 
such  as  banks^  employed  by  the  government  in  its  monetary  system^ 
unless  with  the  consent  of  the  federal  government,  and  then  only 
in  strict  compliance  with  the  terms  of  such  permission.** 

8ame — Chining  Money. 

**The  power  to  coin  money,**  says  Story,  *is  one  of  the  ordinary 
prerogatives  of  sovereignty,  and  is  almost  universally  exercised,  in 
order  to  preserve  a  proper  circulation  of  good  coin  of  a  known  value 
in  the  home  market"  *^  To  coin  money  is  to  fashion  pieces  of  metal 
into  a  prescribed  shape,  weight,  and  degree  of  fineness,  and  stamp 
them  with  prescribed  devices,  emblems,  or  other  marks,  by  authority 
of  government,  in  order  that  they  may  circulate  as  a  medium  of  ex- 
change. Seigniorage  is  a  charge  made  by  government  for  coining 
bullion  into  money  at  its  mints.  This  power  includes  the  power  to 
establish  mints  and  assay  office&  The  power  to  regulate  the  value 
of  coined  money  includes  the  authority  to  determine  what  denomina- 
tions of  money  shall  be  struck  at  the  mint,  and  also  to  fix  the  stand- 
ard of  purity,  that  is,  to  determine  what  proportion  of  pure  metal 
and  what  proportion  of  alloy  shall  enter  into  the  composition  of  each 
coin.  The  constitution  does  not  declare  what  coins  shall  be  struck, 
nor  iH*escribe  the  metal  or  metals  to  be  used  for  this  purpose.  The 
choice  of  congress  is  entirely  unrestricted.  And  if  a  bimetallic  stand- 
ard is  to  be  maintained,  the  power  to  regulate  the  coinage  includes 
the  right  to  make  such  adjustments  as  may  be  necessary  to  main- 

20  2  story,  Const  §  1055;  Weston  v.  City  CouncU  of  Charleston,  2  Pet  449; 
Bank  Tax  Case,  2  Wall.  200;  Van  Allen  v.  Assessors,  8  WaU.  673. 
••  The  Banks  v.  The  Mayor,  7  WaU.  16;  Bank  v.  Supenrisors,  7  WalL  26. 
412  Story,  Const  t  1118. 
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tain  a  uniform  standard.  The  power  to  regulate  the  values  of  for- 
eign coins,  in  so  far  as  they  are  employed  within  this  country  in  trans- 
actions to  which  the  goremment  is  a  party,  is  a  necessary  correlatiye 
of  the  powers  already  noticed.  In  point  of  fact,  the  value  of  the 
coins  of  some  foreign  nations  is  subject  to  such  fluctuations  that  this 
power  is  frequently  very  necessary  to  preserve  anything  like  a  uni- 
form standard.  The  latest  action  of  congress  taken  in  pursuance 
of  this  power  is  found  in  the  act  of  October  1,  1800,»*  which  provides 
that  ^he  value  of  foreign  coins,  as  expressed  in  the  money  of  ac- 
count of  the  United  States,  shall  be  that  of  the  pure  metal  of  such 
coin  of  standard  value;  and  the  values  of  the  standard  coins  in  cir- 
culation of  the  various  nations  of  the  world  shall  be  estimated  quar- 
terly by  the  director  of  the  mint,  and  be  proclaimed  by  the  secretary 
of  the  treasury." 

Same — Legal  Tender. 

In  1662  and  1863,  during  the  prevalence  of  the  cIvH  war,  congress 
authorized  the  issue  of  a  large  amount  of  treasury  notes,  and  pro- 
vided that  they  should  be  a  legal  tender  in  payment  of  private  debts 
and  also  of  all  public  dues  except  duties  on  imports  and  interest  on 
the  public  debt  These  notes  went  into  immediate  circulation,  and 
largely  caused  the  gold  and  silver  coin  to  disappear  from  the  market. 
When  the  constitutionality  of  this  law  was  first  contested  before 
the  supreme  court  of  the  United  States,  it  was  adjudged  that  while 
the  statute  was  valid  in  so  far  as  it  might  apply  to  the  payment 
of  debts  thereafter  to  be  contracted,  there  was  no  constitutional  au- 
thority for  its  attempted  application  to  debts  existing  at  the  time 
of  its  passage.**  But  sh<H*tly  afterwards  the  question  came  again 
before  the  court,  and  this  decision  was  reversed.  The  personnel  of 
the  court  had  in  the  mean  season  been  changed,  and  a  majority  was 
now  in  favor  of  sustaining  the  validity  of  the  statute.  It  was  ac- 
oordingly  adjudged  that  it  was  within  the  constitutional  power  of 
congress  to  make  such  notes  a  legal  tender  in  payment  of  debts, 
private  as  well  as  pubUo,  and  pre-existing  as  well  aa  subsequently 
4xmtracted.*^ 

as  28  Stat  024,  §  52.  ••  Hepburn  v.  Griswold,  8  Wall.  603. 

t4  Legal* Tender  Gases  (Knox  v.  Lee),  12  Wall.  457;   Dooley  v.  Smltb,  13 
WaU.  604;   Bigler  v.  Waller,  14  Wall.  29T;  JulUiard  v.  Greenman,  110  U.  S. 
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Regulation  of  Commerce — Origin  of  the  Power. 

The  reasons  which  induced  the  framers  of  the  constitution  to  in- 
corporate in  it  a  provision  giving  to  congress  the  right  to  regulate 
commerce  with  foreign  nations  and  among  the  several  states  are  ao 
obvious^  and  so  intimately  connected  with  the  main  purposes  for 
which  a  central  authority  was  established,  as  to  require  but  little 
comment  It  should  be  remembered  that  the  very  first  movement 
towards  an  amendment  of  the  original  articles  of  confederation  con- 
sisted in  a  proposal  to  confer  upon  the  general  government  more 
enlarged  powers  over  the  subject  of  commerce.  When  the  conven- 
tion assembled,  it  was  universally  agreed  that  this  matter,  if  no 
other,  must  be  committed  to  the  central  authority.  ''The  oppressed 
and  degraded  state  of  commerce  previous  to  the  adoption  ot  the 
constitution,"  says  Story,  "can  scarcely  be  forgotten.  It  was  regu- 
lated by  foreign  nations  with  a  single  view  to  their  own  interests, 
and  our  disunited  efforts  to  counteract  their  restrictions  were  ren- 
dered impotent  by  a  want  of  combination*  Ck>ngress  Indeed  pos- 
sessed the  power  of  making  treaties,  but  the  inability  of  the  federal 
government  to  enforce  them  had  become  so  apparent  as  to  render 
that  i>ower  in  a  great  degree  useless.  Those  who  felt  the  injury 
arising  from  this  state  of  things,  and  those  who  were  capable  of  es^ 
thnating  the  influence  of  commerce  on  the  prosperity  of  nations, 
perceived  the  necessity  of  giving  the  control  over  this  important  sub- 
ject to  a  single  government  It  is  not,  therefore,  matter  of  surprise 
that  the  grant  should  be  as  extensive  as  the  mischief,  and  should  com- 
prehend all  foreign  commerce  and  all  commerce  among  the  states."  ^* 
It  is  generally  understood  that  Madison  was  the  author  of  this  clause 
of  the  constitution,  and  was  the  one  most  strongly  and  personally 
interested  in  its  incorporation  in  the  constitution.  The  extreme  im- 
portance of  confiding  this  power  to  the  councils  of  the  nation  is  made 

421,  4  Sup.  Ot  122.  Persons  entering  into  a  contract  which  calls  for  the 
payment  of  money  have  the  right  to  specify  the  currency  ta  which  the  pay- 
ment shaU  be  made  (as  gold  or  "coined  money"),  and  if  they  do  so,  the  courts 
will  require  the  terms  of  the  contract  to  be  observed,  and  in  giving  judgment 
upon  It  wlU  direct  that  the  judgment  shall  be  paid  In  the  medium  specified 
by  the  parties.  Bronson  v.  Rodes,  7  WaU.  228;  Butler  v.  Horwlts,  Id.  258; 
Trebllcock  v.  Wilson,  12  WaU.  687.  • 

•■2  Story,  Const  I  1058. 
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apparent  by  the  rdactance  which  Bhode  Island  manifested  in  regard 
to  ratifying  the  constitution.  This  state  enjoyed,  at  that  time,  the 
advantage  of  possessing  one  of  the  finest  harbors  on  the  whole  At- 
lantic coast,  situated  at  Newport  And  a  very  large  proportion  of 
all  the  commerce  conducted  by  all  the  northern  states  with  foreign 
countries  sought  this  port  Heavy  taxes  and  duties  were  laid  upon 
importations  coming  to  the  port  of  Newport,  and  the  revenue  derived 
by  the  state  from  this  source  alone  was  sufficient  to  defray  all  its 
public  eipenses.  The  prospect  of  being  deprived  of  this  very  profita- 
ble means  of  raising  revenue,  by  acceding  to  a  constitution  which 
would  forever  remove  such  regulations  from  the  sphere  of  its  com- 
petence, and  prevent  all  discriminations  against  other  less  favored 
states,  operated  so  strongly  as  to  keep  Bhode  Island  out  of  the  Union 
for  over  two  years. 

Same — Li  Oeneral. 

This  dause  of  the  constitution  does  not  vest  in  congress  the  plenary 
control  over  commerce  of  every  description,  in  the  same  way  in  which 
It  is  invested  with  paramount  authority  over  the  subjects  of  natural- 
ization and  bankruptcy.  The  conmierce  which  is  subject  to  the  regu- 
lation of  the  national  legislature  is  such  only  as  is  transacted  with 
foreign  countries  or  among  the  several  states  or  with  the  Indian 
tribes.  It  follows  that  each  state  retains  full  and  complete  control 
over  all  such  commerce  as  is  conducted  wholly  within  its  own  bor- 
ders. It  is  not  until  commerce  passes  the  boundaries  of  a  state  and 
enters  upon  a  course  which  is  to  end  in  another  state  or  a  foreign 
countiy  that  it  becomes  subject  to  the  r^ulation  of  congress.*'  '*Nor 
can  it  be  properly  concluded  that,  because  the  products  of  domestic 
enterprise  in  agriculture  or  manufactures,  or  in  the  arts,  may  ulti- 
mately become  the  subjects  of  foreign  commerce,  that  the  control  of 

tt  Teazle  v.  Moor,  14  How.  668;  The  Passaic  Bridges,  3  Wall.  782.  The 
continuous  timnsportation  of  freight  from  a  point  within  the  state  to  another 
point  within  the  state,  over  a  line  of  railway  partly  within  the  state  and  partly 
within  another  state.  Is  not  Interstate  commerce.  GampbeU  v.  Railway  Co., 
86  Iowa,  687,  6S  N.  W.  861.  Service  of  a  summons  from  a  Massachusetts 
court  on  a  dtlzsn  of  Vermont,  who  Is  at  the  time  of  service  traveling  through 
Massachusetts  In  order  to  attend  court  In  Connecticut  as  a  witness  for  and  at 
the  request  of  a  dtisen  of  Massachusetts,  Is  not  Invalid  as  an  unlawful  in- 
terference with  interstate  commerce.  Holyoke  &  S.  H.  F.  Ice  Co.  v.  Ambden^ 
66  Fed.  608. 
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the  means  or  the  encouragements  by  which  enterprise  is  fostered  and 
protected  is  legitimately  within  the  import  of  the  phrase  foreign  com- 
merce, or  fairly  implied  in  any  investiture  of  the  power  to  regulate 
such  commerce."  '^  The  power  of  congress  in  this  regard  is  one 
which  may  be  exercised  partially,  gradually,  or  temporarily.  It  was 
not  intended  that  congress  must  avail  itself  of  this  authority  at  once 
and  to  the  verge  of  its  limits  or  not  at  all.  It  is  competent  for  con- 
gress to  select  certain  aspects,  relations,  or  departments  of  such  com- 
merce, as  the  subjects  of  its  legislation,  and  to  refrain  from  taking 
any  action  on  the  others.  For  example,  a  navigation  law  is  none 
the  less  a  regulation  of  commerce  because  it  does  not  regulate  all 
possible  modes  in  which  conunerce  may  be  carried  on.  So  it  is  within 
the  authority  of  congress  to  build  up  a  complete  system  of  r^^^ation 
for  foreign  and  interstate  commerce  by  degrees  and  a  part  at  a  time. 
And  undoubtedly  its  regulations  may  be  either  temporary  or  per- 
manent, as  its  discretion  may  determine,  and  may  be  changed  from 
time  to  time  as  the  interests  or  policy  of  the  whole  people  may  seem 
to  require.  But  speaking  generally,  it  has  been  said  that  ^com- 
merce, in  its  largest  sense,  must  be  deemed  to  be  one  of  the  most 
important  subjects  of  legislation;  and  an  intention  to  promote  and 
facilitate  it,  and  not  to  hamper  or  destroy  it,  is  naturally  to  be  at- 
tributed to  congress."  ■■ 
Same — The  Leading  Case. 

The  leading  case  on  the  subject  of  this  power  of  congress  is  that  of 
Gibbons  v.  Ogden.**  The  opinion  was  written  by  Chief  Justice  Mar- 
shall, and  is  universally  conceded  to  be  one  of  the  greatest  efforts  of 
his  profound  and  luminous  intellect  It  contains  an  exhaustive  dis- 
quisition on  the  subject  of  conmierce  and  its  regulation  by  congress, 
in  all  its  bearings  and  aspects,  and  has  furnished  principles,  or  at 
least  arguments,  for  the  guidance  of  the  courts  in  a  very  large  pro- 
portion of  the  numerous  and  diverse  cases  which  have  since  demand- 
ed solution  at  their  hands.  But  the  points  actually  decided  in  this 
case  were  only  these;    That  commerce  includes  navigation,  whether 

•T  Veazle  v.  Moor,  14  How.  568,  574. 

tt  Texas  A,  P.  R.  Co.  v.  Interstate  Commerce  Commission,  182  U.  S.  197, 
16  Sup.  Ct  666;  Interstate  Commerce  Commission  v.  Alabama  Midland  Ry. 
Oo.,  74  Fed.  715. 

••9  Wheat  1. 
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the  motiye  power  be  steam  or  sails,  ajid  that  when  congress  has  legis- 
lated, in  pursuance  of  its  constitutional  power,  on  any  particular 
subject  or  department  of  commerce,  the  states  are  precluded  from 
taking  any  action  which  would  interfere  with  or  tend  to  annul  the 
acts  of  congresa 

Same —  What  «  IndudetL 

The  word  "commerce,"  as  here  used,  is  to  be  broadly  construed.  Its 
general  meaning  is  intercourse  by  way  of  trade  and  traffic  between 
different  peoples  or  states.  But  as  used  in  the  constitution,  the  term 
is  not  restricted  to  the  sale  and  exchange  of  commodities,  but  in- 
cludes also  their  transportation,  whether  this  be  by  land  or  sea.  Nor 
is  it  restricted  to  the  fact  or  process  of  commercial  intercourse,  but 
includes  as  well  the  substance  of  commerce;  and  not  only  this,  but 
it  covers  also  the  means,  agencies,  or  instrumentalities  by  which  com- 
merce is  carried  on.  It  is  not  limited  to  the  transportation  of  frei^t, 
but  extends  equally  to  passenger  traffic,  and  even  to  the  transmission 
of  telegraphic  messages.  Many,  if  not  all,  of  the  incidents  of  com- 
merce are  within  its  scope.  For  example,  it  extends  to  the  regula- 
tion and  government  of  seamen  on  American  sliips;  to  the  establish- 
ment of  rules  of  navigation,  the  law  of  the  road  at  sea,  and  the 
marine  qrstem  of  li^ts  and  signals;  to  the  protection  and  security 
of  commerce,  including  laws  respecting  light-houses,  beacons,  buoys, 
dykes,  dams,  levees,  the  improvement  of  rivers  and  harbors,  derelicts, 
and  wrecks  of  the  sea;  to  the  designation  of  ports  of  entry  and  de- 
livery; to  the  charges  of  railroads  engaged  in  interstate  conmierce, 
and  many  other  such  subjects.**  This  grant,  moreover,  was  not 
made  with  reference  solely  to  the  condition  and  course  of  commerce 
as  these  existed  at  the  time  the  constitution  was  formed.    Its  terms 

«•  U.  &  V.  Craig,  28  Fed.  795;  2  SUry,  Const  H  1075.  1076.  Natural  gas. 
In  the  earth,  may  not  be  a  commercial  commodity,  but  when  brought  to  the 
surface  and  placed  in  pipes  for  transportation,  it  completely  assumes  that 
character.  Now  the  transportation  of  commercial  commodities  from  state 
to  state  is  interstate  commeroe,  and  a  state  can  lay  no  burdens  or  restric- 
tions upon  it.  Hence  a  state  statute  which  has  for  its  object  to  prevent 
persons  from  conveying  natural  gas  out  of  the  state  and  into  another  state, 
with  the  imposition  of  penalties  for  so  doing,  is  unconstitutional  and  void. 
State  V.  Indiana  A  Ohio  Oil,  Gas  &  Min.  Co.,  120  Ind.  575.  22  N.  B.  77&  But 
ses  JsMlsson  v.  Indiana  Natural  Gas  &  OU  Co.,  128  Ind.  555,  28  N.  D.  7a 
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are  broad  enough  to  permit  the  authority  and  its  exercise  to  keep 
pace  with  the  progress  and  development  not  only  of  commercial  in- 
tercourse but  also  of  the  means  employed  in  that  intercourse.  Pow- 
ers and  agencies  are  now  made  available  for  the  interchange  of  com- 
modities which  were  little  dreamed  of  by  the  fathers  of  the  Repub- 
lic. But  the  advance  of  science  and  the  arts  serves  only  to  enlarge 
the  field  for  the  exercise  of  legislative  authority,  in  this  regard,  with- 
out affecting  the  limits  of  the  power  itselt** 

Same — When  Ecdudvef  When  Ckmcwrreni. 

The  question  whether  the  power  of  congress  to  regulate  foreign 
and  interstate  commerce  is  exclusive,  or  whether  the  states  have  a 
concurrent  authority,  to  any  extent,  over  the  same  subject,  is  the 
most  difficult  which  has  arisen  in  the  construction  of  this  clause  of 
the  constitution.  The  general  result  of  the  authorities  may  be 
stated  as  follows:  First,  the  states  cannot  lawfully  adopt  any 
measures  tending  directly  to  regulate,  obstruct,  or  interfere  with 
fluch  commerce  as  is  confided  to  the  paramount  control  of  congress, 
or  which  may  be  inconsistent  with  the  legislation  of  congress  on 
the  same  subject^  Second,  if  the  particular  subject  to  which  the 
power  is  to  be  directed  is  national  in  its  character,  or  is  such  that  it 
can  properly  be  regulated  only  by  a  uniform  system,  in  so  much  that 
varying  regulations  by  the  different  states  would  cause  inconven- 
ience or  detriment,  it  is  not  competent  for  the  states  to  legislate  on 
the  subject,  and  if  congress  does  not  act,  its  silence  is  to  be  taken 
as  an  evidence  of  its  will  that  the  subject  shall  be  free  from  all 
regulation  or  restriction.^  Third,  local  and  limited  matters^  not 
national  in  their  character,  which  are  most  likely  to  be  wisely  pro- 
vided for  by  such  diverse  rules  as  the  authorities  of  the  different 
states  may  deem  applicable  to  their  own  localities^  may  be  regulated 
by  the  state  legislatures,  in  the  absence  of  any  act  of  congress  on 

*i  Pensacola  TeL  Co.  v.  W.  U.  Tel.  Co.,  96  U.  S.  1,  9. 

4>  Brown  v.  Maryland,  12  Wheat  419;  Welton  v.  Missouri,  91  U.  8.  275; 
Lelsy  V.  Hardin,  136  U.  &  100, 10  Sup.  Ct  681;  Gibbons  v.  Osden,  9  Wheat  1. 

«>  Bowman  v.  Chicago  &  N.  W.  R.  Co.,  125  U.  S.  465,  8  Sup.  Ct  689,  1062; 
County  of  Mobile  v.  Kimball,  102  U.  S.  691;  Robbing  v.  Shelby  County  Tax- 
Ing  Dlst,  120  U.  S.  480,  7  Sup.  Ct  592;  Gloucester  Ferry  Co.  v.  Pennsylvania. 
114  U.  B.  196.  5  Sup.  Ct  826;  Brown  v.  Houston,  114  U.  B.  622,  5  Sup.  Ct 

loei. 


Digitized  by  VjOOQIC 


f   104)  SNUMERATED  POWERS  OF  CONGRESS.  191 

the  same  inbject^^  Fourth,  there  are  certain  classes  of  state  legis- 
lation which,  although  they  may  incidentally  or  remotely  affect 
foreign  or  interstate  commerce,  are  not  intended  as  regulations 
thereof,  but  have  their  primary  relation  to  the  domestic  concerns 
•of  the  particular  state  or  of  its  citizens,  and  are  properly  in  the 
nature  of  police  regulations  In  the  absence  of  any  act  of  congress 
-covering  the  same  ground,  such  laws  are  valid.  And  it  is  under- 
«tood  that,  in  so  far  as  they  relate  to  or  affect  commerce,  congress, 
by  refraining  from  acting  on  the  same  subject,  sanctions  and  adopts 
them.^'  But  there  are  certain  classes  of  state  legislation  which  so 
directly  affect  foreign  or  Interstate  commerce,  or  so  plainly  impose 
M  burden  or  restriction  upon  it,  that  they  are  void  even  though 
they  may  not  come  in  conflict  with  any  regulation  of  congress  on  the 
«ame  subject  As  an  illustratioii  of  this  rule,  we  may  cite  the  case 
of  Bailroad  Ga  v.  Husen,^*  where  the  question  arose  upon  a  statute 
of  Missouri,  intended  to  prevent  the  Introduction  into  that  state  of 
a  disease  supposed  to  be  prevalent  among  the  cattle  in  TexaSi  and 
which  in  effect  declared  that  no  cattle  from  Texas  should  be  admit- n. ,  f,  . 
ted  into  the  rtate  until  they  had  been  kept  a  sufficient  time  to  pre-^  w.  .^, 
vent  any  danger  of  contagion.  This  act  was  adjudged  unconsti- 
tutional, inasmuch  as  it  amounted  to  an  entire  prohibition  on  the 
railroads  from  transporting  cattle  from  the  one  state  into  or  through 
the  other. 

Same — Navigation. 

The  power  of  congress  to  regulate  commerce  includes  the  power 
to  regulate  navigaticm,  in  so  far  as  it  is  conducted  between  this 
<x>untiy  and  foreign  nations  or  between  the  sev«*al  states.  And 
this  powa*  extends  both  to  salt  and  fresh  waters,  and  is  not  limited 
by  the  ebb  and  flow  of  the  tide.  Even  though  the  particular  stream 
may  lie  wholly  within  the  limits  of  a  single  state,  yet  navigation  on 
it  is  subject  to  the  regulating  power  of  the  national  government  if 
It  forms  part  of  a  chain  or  qrstem  of  waters  leading  to  foreign  coun- 
tries or  other  states.  In  fact,  this  power  extends  to  all  navigable 
waters  of  the  United  States.     And  **they  constitute  navigable  waters 

M  Miner,  Const  464;  €k)ole7  v.  Board  of  Wardens,  12  How.  290;  WUlson  v. 
Blackbird  Greek  Marsh  Co.,  2  Pet  24& 
M  Sherlock  v.  AUlng,  83  U.  a  8a 
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of  the  United  States  when  they  form,  in  their  ordinary  condition  by 
themselves,  or  by  uniting  with  other  waters,  a  continued  highway 
over  which  commerce  is  or  may  be  carried  on  with  other  states  or 
foreign  countries."  *^  Even  when  a  vessel  is  plying  between  ports 
of  the  same  state,  yet  if  it  is  navigating  the  high  seas,  it  is  subject, 
as  well  as  the  business  in  which  it  is  engaged,  to  the  regulating  power 
of  congress.^*  But  a  state  may  improve  its  own  rivers  and  harbors, 
and  take  toll  from  those  who  use  the  improvements,  provided  the  navi- 
gation of  the  waters  is  kept  free  and  there  is  no  interference  with 
any  cfystem  established  by  authority  of  congress.^*  Bo  also  a  state 
may  authoi^ize  the  erection  of  a  dam  across  a  navigable  river  which 
is  wholly  within  its  limits,' in  the  absence  of  any  legislation  of  con- 
gress bearing  on  the  case.**  The  authority  to  regulate  ferries  has 
never  been  claimed  by  the  general  government,  but  has  always  been 
exercised  by  the  states.  Consequently,  an  act  of  congress  declaring  a 
particular  river  to  be  a  common  highway,  free  to  all  citizens  of  the 
United  States,  does  not  interfere  with  the  right  of  the  state  to  create 
aud  regulate  ferries  thereon  and  license  the  owners  of  boats  engaged 
in  such  ferry  service.*^  But  the  states  cannot  impose  license  taxes 
upon  tugs  and  towboats  engaged  in  navigating  the  high  seas  and 
the  great  waterways  of  commerce.**  Not  can  they  impose  restric- 
tions or  conditions  upon  such  vessels,  except  such  as  may  relate  only 
to  the  policing  of  their  own  harbors.** 

The  power  to  regulate  navigation,  as  a  part  of  foreign  and  Inter- 
state commerce,  includes,  as  briefly  stated  above,  the  regulation  of 
its  incident&  In  this  connection  congress  has  passed  laws  pre 
scribing  rules  for  navigation  on  the  high  seas,  laws  establishing  a 
system  of  light-houses  and  buoys,  life-saving  stations,  and  other 

*T  The  Daniel  BaU,  10  WaU.  557,  563;  Gibbons  v.  Ogden,  0  Wheat  1;  Vea- 
zie  V.  Moor.  14  How.  568. 

«•  Lord  V.  Steamship  Co.,  102  U.  S.  541;  Pacific  Coast  S.  S.  do.  t.  Board  of 
fiaihroad  Gom'rs,  18  Fed.  10. 

«•  Sands  v.  Improvement  Co.,  123  U.  S.  288,  8  Sup.  Ot  118;  Benjamin  ▼. 
Improvement  Co.,  42  Mich.  628,  4  N.  W.  483. 

BO  Pound  V.  Turck,  05  II.  S.  459. 

Bi  Fanning  v.  Gregoire,  16  How.  524;  Ghiapella  t.  Brown,  14  La.  Ann.  ISSk 

Bi  Moran  v.  New  Orleans,  112  U.  S.  69,  6  Sup.  Ot  88;  Harman  v.  Chicaiov 
147  U.  S.  896,  13  Sup.  Ot  306. 

ttSinnot  V.  Davenport,  22  How.  227. 
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means  of  protecting  and  preserving  those  engaged  in  naTtgatl<lii, 
lawB  for  the  regulation  of  ports  and  harbors  and  the  improTement  of 
rivers  and  other  waterways,  laws  for  the  government  of  American 
seamen,  and  laws  relating  to  the  liability  of  ship-owners  and  others 
engaged  in  commerce,  either  declaring,  altering,  or  supplementing 
the  rules  of  the  common  law  or  the  general  law-merchant 

Same — Vesaets. 

Since  ships  are  among  the  principal  means  or  instruments  by 
which  foreign  and  interstate  commerce  is  carried  on,  it  follows  that 
.they  are  subject  to  the  regulation  of  congress.  Hence  all  federal 
laws  relating  to  the  registry  or  nationality  of  American  ships^  or 
prescribing  rules  for  their  transfer,  or  for  the  recording  of  such 
transfers,  or  determining  what  shall  be  sufficient  evidence  of  title 
to  them,  or  providing  for  the  recording  of  mortgages  of  ships^  are  to 
be  sustained  as  enacted  under  the  commerce  power."^  And  since 
the  authority  of  congress  in  this  respect  is  paramount,  state  law% 
in  so  far  as  they  may  be  inconsistent  with  the  acts  passed  by  con- 
gress, must  yield  in  authority.  Thus,  for  example,  an  act  of  con- 
gress providing  for  the  recording  of  mortgages  of  Khips  will  control 
the  state  statute  of  frauds."*^  While  the  states  cannot  tax  ships 
as  instruments  of  commerce,  yet  they  may  tax  the  owners  of  ships 
for  their  interest  in  the  same  as  personal  property.'^ 

Same — Regulation  of  Porte  and  Harbore. 

In  the  class  of  subjects  generally  left  to  the  legislation  of  the  in- 
dividual states  is  included  the  regulation  of  ports  and  harbore,  in 
respect  to  the  establishment  of  harbor  lines,  the  maintenance  and 
regulation  of  wharves,  state  inspection  laws,  local  pilotage  rules, 
and  all  such  measures  as  belong  to  the  police  regulation  of  the 
public  ports  and  waterways  of  a  state.  The  harbors  and  other 
navigable  waters  of  a  state  are  indeed  subject  to  the  regulating 
power  of  congress,  in  so  far  as  they  belong  to  or  are  used  for  that 
kind  of  commerce  which  may  be  denominated  foreign  or  interstate, 

•4  White's  Bank  v.  Smith,  7  WaU.  646;  Blanchard  v.  The  Martha  Washini?- 
ton,  1  Cliff.  463,  Fed.  Cas.  No.  1,513;  Foster  v.  Chamberlain,  41  Ala,  158; 
8haw  y.  McCandless,  86  Miss.  296. 

••  MitcheU  T.  Steelman,  8  Cal.  368. 

5«  Transportation  Co.  v.  Wheeling,  99  U.  S.  273;  City  of  St  Louis  y.  Ferry 
Co^  11  WalL  423;  HoweU  Y.  Maryland,  3  GiU,  14. 
BIi.CONSTJi.— 18 
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Just  as  mnch  as  are  the  high  seas.  But  until  congress  chooses  to 
enter  upon  the  field  of  legislation,  in  respect  to  the  subjects  here 
mentioned,  state  laws  on  those  subjects  are  valid  and  must  be  en- 
forced, and  when  congress  acts,  those  laws  are  not  repealed  but  sus- 
pended in  their  operation.'^  But  a  state  statute  entitling  port 
wardens  to  receive  a  certain  sum  or  fee  for  every  vessel  coming  into 
port,  whether  they  are  called  on  to  perform  any  service  or  not,  is  a 
regulation  of  commerce  and  unconstitutionaL'* 

Same — Embargo. 

The  limits  of  the  power  of  congress  to  regulate  foreign  commerce 
were  very  seriously  considered  in  connection  with  the  embargo 
laid  upod  such  commerce  in  1807,  at  the  special  r^ommendation 
of  Jefferson,  then  President  Against  the  constitutionality  of  this 
measure  it  was  urged  that  an  embargo  suspending  foreign  commerce 
for  an  indefinite  or  unlimited  period  cannot  properly  be  described  as 
a  "regulation''  of  commerce,  since  it  results  in  a  temporaiy  de- 
struction of  it  The  power  to  regulate,  it  was  said,  does  not  include 
the  power  to  annihilate.  The  supreme  court  has  never  passed  upon 
tjiis  question.  But  it  was  decided  in  the  inferior  courts  that  the 
embargo  act  was  a  valid  exercise  of  the  power  of  congress,  because 
it  was  not  aimed  at  the  destruction  of  commerce,  but  was  intended 
as  a  means  of  defending,  preserving,  and  protecting  our  foreign 
commerce.  There  can  be  no  doubt,  however,  that  this  act  went  to 
the  very  extreme  Umit  of  the  lawful  exercise  of  this  great  power  of 
congress.'* 

Sams — Pilotage, 

The  states  retain  the  power,  until  congress  shall  act,  to  establish 
rules  for  the  qualification  and  licensing  of  pilots  and  as  to  their  serv- 
ices upon  vessels  approaching  or  leaving  their  ix)rts  and  the  fees  to 
be  charged  therefor.  But  as  the  subject  concerns  foreign  commerce, 
it  is  within  the  domain  intrusted  to  the  control  of  congress,  and  that 
body  has  power  either  to  adopt  a  uniform  system  on  the  subject  of 

BT  Henderson  v.  Spofford,  59  N.  T.  131;  The  James  Gray  v.  The  Joho 
Praser,  21  How.  184;    Steamship  Co.  v.  Joliffe,  2  Wall.  4J50. 

SB  Steamship  Co.  t.  Portwardens,  6  WaU.  SI;  Hackley  v.  Oeraghty»  84  N.  J. 
Law,  882. 

B*  See  2  Story,  Const  IS  1289-1202. 
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pilots,  or  to  adopt  and  sanction  the  efystems  in  force  in  the  several 
maritime  state&  And  if  it  should  make  the  entire  subject  national 
in  its  character,  and  prescribe  uniform  rules  and  regulations,  all 
provisions  of  the  state  statutes  which  might  be  inconsistent  therewith 
would  have  to  give  way.**  But  a  state  pilot  law  which  discriminates 
in  favor  of  ''coasters  within  the  state"  or  vessels  of  that  and  the 
two  adjoining  states,  conflicts  with  the  federal  statute  and  is  void.*^ 

Sams — Q^arantin$. 

It  is  within  the  lawful  power  of  each  state  to  enact  laws  to  guard 
against  the  introduction  of  contagious  or  infectious  diseases  from 
foreign  countriea  Tothisend  it  may  establish  quarantine  stations  and 
provide  for  the  insi)ection  of  vessels  coming  from  abroad  to  ascertain 
their  sanitary  condition,  and  require  such  vessels  to  pay  a  fee  to  cover 
the  cost  of  such  inspection.  Statutes  of  this  character  are  not  re- 
garded as  regulations  of  commerce  but  as  police  law&  At  the  same 
thne  they  may  and  do  in  a  sense  affect  foreign  commerce,  and  for  that 
reason  the  subject  of  quarantine  is  equally  under  the  control  of  con- 
gress, and  state  laws  must  yield  in  all  points  where  they  are  incon- 
sistent with  such  general  regulations  as  congress  may  see  fit  to  im- 
pose." 

SatM — Imports. 

In  pursuance  of  its  power  to  regulate  foreign  conmierce,  congress 
has  i>a«Bed  many  laws  with  regard  to  the  importation  into  this  coun- 
try of  articles  from  abroad.  Most  of  these  acts  have  been  so 
plainly  within  the  scope  of  the  i>ower  in  question  that  their  con- 
stitutionalily  has  never  been  called  in  controversy  before  the  courts. 
A  detailed  examination  of  these  statutes  is  beyond  our  present  pur- 
pose, but  reference  in  general  terms  may  be  made  to  the  laws  estab- 
lishing a  tariff  of  customs  duties,  those  designating  the  ports  of  en- 
try, and  those  creating  and  regulating  the  bonded  warehouse  system. 
After  goods  imported  from  abroad  have  reached  the  custom  house, 
they  remain  in  the  possession  of  the  United  States  until  delivered  to 

••  The  Panama,  Deady,  27,  Fed.  Gas.  No.  10,702;  Olsco  t.  Roberts,  6  Bosw. 
(N.   Y.)   4M. 

•1  Spraigne  t.  Thompson,  118  U.  S.  90,  6  Snp.  Ot  988. 

•t  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Go.  v.  Louisiana  Board  of  Health, 
US  U.  S.  465,  6  Snp.  Gt  1114. 
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the  consignee,  and  the  United  States  has  a  lien  on  them  for  the 
duties.  During  that  period  they  cannot  be  attached  or  levied  on, 
or  otherwise  taken  out  of  the  custody  of  the  federal  officers  by  any 
state  process.**  The  states  cannot  lay  any  tax  upon  goods  imported 
from  abroad  so  long  as  they  remain  in  the  hands  of  the  original  im- 
porter, or,^aving  left  bis^ltands,  so  long  m  thej_rem^inJn.:tte^rig^ 
f)  inal  piackages  of  importation.  When  the  importer  has  parted  with 
them,  or  when  the  original  cases  have  been  broken  up,  then  the  goods 
become  taxable  as  a  part  of  the  general  mass  of  property  in  the 
state." 

Same — Iminigraiion. 

The  term  "commerce,'*  as  used  in  the  constitution,  is  not  limited 
to  an  exchange  of  commodities,  but  includes  as  well  intercourse  with 
foreign  nations.  And  the  term  "intercourse"  includes  the  transpor- 
tation of  passengers.**  Consequentiy  it  is  within  the  power  of  con- 
gress, under  this  grant,  to  regulate  immigration.  It  may  totally 
prohibit  the  coming  into  the  United  States  of  any  class,  d^ree,  or 
nationality  of  immigrants,  or  it  may  prescribe  conditions  or  restric- 
tions upon  such  immigration,  or  impose  a  tax  on  the  owners  or 
masters  of  vessels  bringing  foreigners  into  the  country.  Examples 
of  the  exercise  of  this  power  by  congress  may  be  seen  in  the  statute 
which  forbids  the  importation  of  alien  laborers  under  contract,  and  in 
that  which  excludes  the  Chinese.  The  only  limitation  upon  the 
power  of  congress  in  this  respect  is  that  its  regulations  or  prohibi- 
tions must  not  contravene  the  provisions  of  treaties  between  this 
country  and  foreign  nations.**  This  rule  also  involves  a  limitation 
upon  the  power  of  the  states.  The  several  states  may  not  lay  any 
restriction  upon  immigration.  It  is  not  within  the  power  of  a  state 
to  impose  taxes  upon  such  immigration,  or  upon  the  masters  or  own- 
ers of  vessels  bringing  foreigners  into  their  ports  for  the  privilege 
of  so  doing,  or  upon  the  aliens  themselves.    Such  a  tax  would  be  an 

•P  Harris  v.  Dexmie,  8  Pet  292. 

•*  Brown  V.  Maryland,  12  Wheat.  419;  Cook  v.  Pennsylvania,  97  U.  S.  566; 
People  V.  WUmetding,  62  Hun,  391,  17  N.  Y.  Supp.  102;  Waring  v.  Mayor,  S 
WaU.  110. 

•B  People  V.  Raymond,  84  GaL  492;   Passenger  Gases,  7  How.  288. 

66  Edye  v.  Robertson  (Head  Money  Cases),  112  U.  S.  580,  5  Sup.  Ot  247; 
U.  S.  V.  Oralg,  28  Fed.  705. 
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unlawful  regalatioii  of  foreign  commeree.*^  Bat  a  state  law  which 
reqaires  a  report  to  be  made  of  the  pasnengers  brought  from  abroad 
into  one  of  its  ports,  and  prescribes  a  fine  as  a  penally  for  failure  to 
comply  with  its  terms,  is  not  regarded  as  a  regulation  of  commerce, 
bat  merely  as  a  police  regulation,  and  Is  not  inyalid.** 

Same — EaUroads. 

Inasmuch  as  the  control  over  commerce  includes  the  means  or 
agencies  by  which  it  is  carried  on,  it  follows  that  the  business  of 
railroad  companies,  In  so  tsir  as  it  concerns  traffic  between  points 
which  do  not  lie  within  the  same  state,  is  subject  to  the  regulation 
of  congress  and  exempt  from  that  of  the  states.®*  Congress  may  pro- 
Tide  that  all  railroad  companies  may  carry  passengers,  mails,  and 
property  over  their  roads  and  bridges,  on  their  way  f  roip  one  state 
to  another,  and  receive  compensation  therefor,  and  may  connect  with 
other  roads  so  as  to  form  continuous  lines  for  the  transportation  of 
the  same  to  their  places  of  destination.'®  And  congress  likewise  has 
authority  to  construct  or  authorize  the  construction  of  railroads 
across  the  states  and  territories  of  the  United  States,  and  the  fran- 
chises thus  conferred  cannot,  without  its  permission,  be  taxed  by  the 
states.'^  The  most  important  application  of  this  principle  is  in  the 
limitation  which  it  imposes  upon  the  power  of  the  states,  in  respect 
to  interstate  railroads,  and  especially  with  reference  to  taxation.  A 
state  law  requiring  all  carriers  engaged  in  interstate  commerce  to 
furnish  equal  privileges  and  accommodations  to  all  persons  using 
their  conveyances^  without  discrimination  on  account  of  race  or  color, 
is  not  valid  J'     Neither  have  the  states  any  power  to  impose  taxes 

•T  Henderson  v.  Mayor  of  City  of  New  York,  02  U.  S.  259;  Ohy  Lung  v. 
Freeman,  Id.  275;  People  v.  Downer,  7  CaJL  160;  People  v.  Oompagnie 
€^to6rale  Transatlantique,  107  U.  S.  69,  2  Sup.  Gt.  87;  People  v.  Pacific  Mall 
8.  8.  Co.,  16  Fed.  344;  Passenger  Oases,  7  How.  288. 

••  New  Tork  City  v.  Miln.  11  Pet  102. 

••  «*The  state  may  make  reasonable  regulations  to  secure  the  safety  of  pas- 
flengers,  even  on  Interstate  trains,  while  within  Its  borders.  But  the  state 
can  do  nothing  which  wlU  directly  burden  or  impede  the  Interstate  traffic 
of  the  company,  or  impair  the  usefulness  of  its  facilities  for  such  traffic." 
Ullnois  Cent  S.  Ck>.  v.  Illinois,  168  U.  S.  142,  16  Sup.  Ot  1086. 

TO  Bailroad  Ga  v.  Richmond,  19  Wall.  584. 

Ti  California  v.  Central  Pac.  R.  Co.,  127  U.  S.  1.  8  Sup.  Ot  1078. 

7t  HaU  V.  De  Cuir,  96  U.  S.  486.     But  such  law  is  valid  if  it  is  strictly 
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on  travel  on  railroads  running  through  or  between  states;  ''*  nor  upon 
the  offices  or  agencies  of  railroads  engaged  in  interstate  conunerce;  ^^ 
nor  upon  the  gross  receipts  of  a  railroad  ccxnpany,  when  such  receipts 
are  in  part  derived  from  the  transportation  of  passengers  and  prop- 
erty into,  through,  and  out  of  the  state.'' •  But  if  the  state  can  dis- 
tinguish between  receipts  derived  from  commerce  which  is  carried  on 
wholly  vrtthin  its  own  limits  and  such  as  are  derived  from  inter- 
state commerce,  and  tax  only  the  former,  or  levy  a  tax  upon  a  por- 
tion of  the  capital  stock  of  the  company  or  a  portion  of  the  value 
of  its  property,  such  portion  fairly  representing  the  value  of  the 
stock  or  property  employed  in  its  business  within  the  state,  as  dis- 
tinguished from  that  which  is  employed  in  interstate  business,  in 
either  such  case  the  tax  does  not  amount  to  an  interference  with 
that  conmieroe  which  is  under  the  control  of  congress,  but  is  lawful 
and  valid."' •  The  same  rule  applies  to  the  taxation  of  parlor  cars 
or  sleeping  cars.  A  privilege  tax  on  sleeping  cars  is  void  in  so  far 
as  it  applies  to  the  interstate  transportation  of  passengers.''^  But 
since  the  state  has  a  right  to  tax  personal  property  within  Its  juris- 
diction, even  though  it  may  be  employed  in  interstate  conmierce,  a 
state  tax  on  such  proportion  of  the  whole  capital  stock  of  a  foreign 
sleeping-car  company  as  the  number  of  miles  over  which  its  cars 
are  operated  within  the  state  bears  to  the  total  number  of  miles 
over  which  its  cars  are  run,  is  valid  and  constitutional,  although  such 
cars  are  run  into,  through,  and  out  of  the  state/*  A  state  statute 
imposing  on  express  companies  a  tax  on  their  ^^receipts  for  business 
done  within  this  state^'  is  not  an  interference  with  interstate  com- 
merce.^* 

confined  to  business  done  within  the  state.  Louisville,  N.  O.  ft  T.  Ry.  Co.  v. 
Mississippi,  133  U.  S.  587,  10  Sup.  Ct  348. 

T8  piek  V.  Chicago  &  N.  W.  Ry.  Co.,  6  Biss.  177.  Fed.  Cas.  No.  11,188;  Id.. 
04  U.  S.  164;  Claris  v.  Philadelphia,  W.  &  B.  R.  Co.,  4  Houst.  (DeL)  IfiS; 
Norfolk  &  W.  R.  Co.  v.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct  958. 

T4  McCall  V.  California,  136  U.  S.  104, 10  Sup.  Ct  881. 

T6  Fargo  V.  Michigan,  121  U.  S.  230,  7  Sup.  Ct  857. 

»•  Delaware  Ralkoad  Tax,  18  Wall  206. 

TT  Pickard  v.  Pulhnan  South.  Car  Co.,  117  U.  S.  84,  6  Sup.  Ot  635. 

7t  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18,  11  Sup.  Ot  876. 

T*  Pacific  Exp.  Co.  V.  Selbert  142  U.  S.  339,  12  Sup.  Ct  260. 
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Same — Bridges^ 
*  Under  this  grant  of  power,  congress  has  control  over  the  nar- 
igable  waters  of  the  United  States,  that  is,  such  waters  as,  in  them- 
selyes  or  with  their  connections,  form  a  continuous  highway  over 
which  foreign  or  interstate  commerce  is  or  may  be  carried  on.  And 
in  connection  therewith,  it  is  within  the  constitutional  authority 
of  congress  to  take  measures  for  keeping  such  highways  free  and 
open  for  such  commerce,  and  preventing  obstructions.  It  may  there- 
fore prevent  the  erection  of  bridges  over  such  streams,  by  the  states 
or  by  private  persons  or  corporations  under  their  authority,  or  it 
mBj  declare  that  a  bridge  so  erected  is  not  an  obstruction  to  com- 
merce but  a  lawful  bridge,  and  it  may  also  authorize  or  provide  for 
the  construction  of  bridges  over  streams  between  two  states,  and 
provide  that  such  bridges  shall  be  free  for  the  crossing  of  all  trains 
of  railroads  terminating  on  the  sides  of  the  river  respectively.*® 
The  states  may  authorize  the  construction  of  railroad  or  other 
bridges  across  navigable  streams,  provided  they  do  not  interfere 
with  any  existing  regulations  of  congress  applicable  to  such  streams, 
and  do  not  constitute  a  material  impediment  to  the  course  of  com- 
merce on  those  rivers.  The  latter  requirement  presents  a  question 
of  fact  which  must  be  decided  in  each  case  with  reference  to  its 
peculiar  circumstances.  But  in  general,  if  the  obstruction  to  nav- 
igation caused  by  the  bridge  is  greater  than  the  benefit  to  the  gen- 
eral commerce  of  the  country  resulting  from  it,  it  may  be  abated 
as  a  nuisance,  otherwise  it  will  stand.**  But  it  must  be  remembered 
that,  for  the  purpose  of  regulating  commerce,  congress  retains  para- 
mount and  plenary  control  over  the  navigable  waters  of  the  United 
States.  Congress  is  not  precluded,  by  anything  that  may  have  been 
done  under  the  authority  of  a  state,  from  assuming  entire  control, 

•0  See  Railroad  Co.  v.  Richmond,  19  WalL  684;  Pennsylvania  v.  Wheeling 
Bridge  Co.,  IS  How.  618;  Miller  v.  Mayor,  etc.,  of  New  York.  109  U.  S.  385, 
8  Sup.  Ct  228;  South  CaroUna  v.  Georgia,  93  U.  S.  4;  Bscanaba  &  L.  M.  T. 
Co.  V.  Chicago,  107  U.  S.  678»  2  Sup.  Ct.  185. 

•i  CardweU  v.  American  Bridge  Co.,  113  U.  S.  205,  5  Sup.  Ct  423;  Gilman 
▼.  Philadelphia,  8  WalL  718;  Hamilton  v.  Vlcksburg,  S.  &  P.  R.  Co.,  119  U.  S. 
280,  7  Sup.  Ot  206;  JoUy  v.  Terre  Haute  Drawbridge  Co.,  6  McLean,  287, 
Fed«  Cas.  No.  7»441;  SiUlman  v.  Hudson  River  Bridge  Co.,  4  Blatchf.  74,  Fed. 
Gas.  No.  12,851. 
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abating  any  erections  that  may  have  been  made,  and  preventing 
any  others  from  being  made  except  in  conformity  with  such  regu- 
lations as  it  may  prescribe.  Or  on  the  other  hand,  it  may  legalize  a 
state  bridge  and  declare  it  to  be  a  lawful  structure."* 

Same — Tdegrapha, 

With  reference  to  the  electric  telep:raph,  it  has  been  said:  ^t 
cannot  for  a  moment  be  doubted  that  this  powerful  agency  of  com- 
merce and  intercommunication  comes  within  the  controlling  power 
of  congress,  certainly  as  against  hostile  state  legislation."  *'  No 
state  can  impose  an  impediment  to  the  freedom  of  such  com- 
munication by  attempting  to  regulate  the  delivery  in  other  states 
of  messages  received  within  its  own  borders."*  In  regard  to  state 
taxation  of  telegraph  companies,  the  rule  settled  by  the  United 
States  supreme  court,  with  reference  to  such  companies  as  have 
accepted  the  provisions  of  the  act  of  congress  relative  to  their 
use  of  the  public  domain,""  is  that  they  "cannot  be  taxed  by  the 
authorities  of  a  state  for  any  messages,  or  receipts  arising  from 
messages,  from  points  within  the  state  to  points  without,  or  from 
points  without  the  state  to  points  within,  but  that  such  taxes  may 
be  levied  upon  all  messages  carried  and  delivered  exclusively  within 
the  state.  The  foundation  of  this  principle  is  that  messages  of  the 
former  class  are  elements  of  commerce  between  the  states^  and  not 
subject  to  legislative  control  of  the  states,  while  the  latter  class  are 
elements  of  internal  commerce,  solely  within  the  limits  and  juris- 
diction of  the  state,  and  therefore  subject  to  its  taxing  power."  *" 
Hence  a  single  tax  assessed  under  the  laws  of  a  state  upon  receipts 
of  a  telegraph  company,  which  were  partly  derived  from  interstate 
commerce  and  partly  from  commerce  within  the  stat^  and  which 
were  capable  of  separation,  but  were  returned  and  assessed  in  gross 
and  without  separation  or  apportionment,  is  invalid  in  proportion  to 
the  extent  that  such  receipts  were  derived  from  interstate  commerce, 

as  Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1,  8  Sup.  Ot  811;  Wheel- 
ing Bridge  Case,  13  How.  518,  18  How.  421. 

«»  Pensacola  Tel.  Co.  v.  W.  U.  TeL  Co..  96  U.  S.  1. 

34  W.  U.  Tel.  Co.  V.  Pendleton,  122  U.  S.  347,  7  Sup.  Ot  1126. 

•8  Rev.  St  U.  S.  S§  6263-5268. 

••  W.  U.  Tel.  Go.  V.  Alabama  State  Board  of  Assessment,  132  U.  S.  472,  10 
Sup.  Ct  161. 
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bat  b  ctherwifle  TalicL'^  But  a  state  may  lawfollj  provide  that 
evfaej  telegraph  companj  owning  a  line  in  the  state  shall  be  taxed 
on  sach  proportion  of  the  whole  value  of  its  capital  stock  as  the 
length  of  the  line  within  the  state  bears  to  the  whole  length  of  the 
line  ererywhere,  after  deducting  the  value  of  any  property  owned 
by  it  and  subject  to  local  taxation  in  the  cities  and  towns  of  the 
state.  Such  a  tax  is  not  an  unlawful  interference  with  interstate 
commerce.**  It  has  also  been  ruled  that  the  transmission  of  messages 
by  the  telephone  may  be  interstate  commerce.** 

Saime — Trade  MarkM. 

Statutes  have  been  passed  by  congress  purporting  to  secure  to  mer- 
chants and  manufacturers  exclusive  rights  in  the  use  of  registered 
trade  marks.  But  the  validity  of  such  laws,  at  least  in  so  far  as 
they  are  not  confined  to  commerce  with  foreign  nations  or  among  the 
several  states,  but  virtually  apply  to  all  commerce  at  all  points,  can- 
not be  sustained  under  the  commerce  clause  of  the  constitution. 
Whether  or  not  a  trade  mark  has  such  a  relation  to  commerce  as 
to  bring  it  within  congressional  control  when  used  or  applied  to  the 
classes  of  commerce  which  fall  within  that  control,  remains  still  an 
unsettled  general  question.** 
Same — Penal  Legidation. 

The  power  of  congress  to  regulate  commerce  gives  it  also  the  right 
and  power  to  provide  by  law  for  the  punishment  of  offenses  com- 
mitted against  commerce  or  of  such  a  character  as  to  defeat  or  ob- 
fltruct  it  For  example,  it  has  power  to  define  and  punish  larceny 
from  a  ship,  even  when  the  vessel  is  not  at  sea.^^  In  the  exercise 
of  the  powers  cotifided  to  congress  over  interstate  commerce  and  the 
postal  eystem,  it  is  competent  for  the  national  authorities  to  remove 
all  obstructions  upon  highways,  natural  or  artificial,  to  the  passage 
of  interstate  commerce  or  the  carrying  of  the  mail.     While  it  may 

•T  Kattennan  v.  W.  U.  TeL  Co.,  127  U.  S.  411,  8  Sup.  Ct.  1127;  Telegraph 
Ox  T.  Texas,  105  U.  S.  460. 

••  Massachusetts  v.  W.  U.  Tel.  CO.,  141  U.  8.  40,  11  Sup.  Ot.  889;  W.  U. 
TeL  Co.  V.  Attorney  General,  125  U.  S.  530,  8  Sup.  Ct  961;  W.  U.  Tel.  Co. 
▼.  Taggart.  163  U.  S.  1,  16  Sup.  Ct.  1054. 

••  In  re  Pennsylvania  Tel.  Co.,  48  N.  J.  Eq.  91,  20  Atl.  84& 

•0  Trade-Mark  Casea.  100  TJ.  S.  82. 

•iU.  B.  V.  Coombs,  12  Pet  72. 
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be  competent  for  the  government,  through  the  executive  branch,  and 
with  the  use  of  the  entire  executive  power  of  the  nation,  forcibly  to 
remove  all  such  obstructions,  it  is  equally  within  its  competency  to 
appeal  to  the  civil  courts  for  an  inquiry  and  determination  as  to  the 
existence  and  character  of  any  alleged  obstructions,  and  if  any  such 
are  found  to  exist,  to  invoke  the  power  of  those  courts  to  remove  or 
restrain  such  obstructions.  The  jurisdiction  of  the  courts  to  Inter- 
fere in  such  matters  by  injunction  is  one  recognized  from  ancient  times 
and  by  indubitable  authority.** 

Same — Commercial  Law. 

This  clause  of  the  constitution  cannot  be  so  broadly  interpreted  as 
to  give  congress  the  power  to  enact  a  general  code  of  conmiercial 
law  which  should  be  binding  on  the  several  states  and  their  courta. 
Some  incidents  or  branches  of  the  law  of  merchants  may  come  within 
the  regulative  power  of  the  federal  government  under  this  provision, 
and  the  individual  states  are  so  far  prohibited  from  regulating  it  that 
their  acts  must  impose  no  restriction  or  hindrance  upon  foreign  or 
interstate  conmierce.  Also,  the  courts  of  the  United  States  do  not 
consider  themselves  bound  by  the  decisions  of  the  state  courts  on 
questions  of  general  commercial  law,  but  will  be  guided  by  their  own 
conception  of  the  doctrines  of  the  mercantile  law.*'  To  this  extent, 
therefore,  there  may  be  said  to  be  a  general  commercial  law  of  the 
United  States,  but  its  origin  is  not  derived  from  the  power  of  con- 
gress to  regulate  commerce. 

Sajne — LimUationa  on  the  Fewer. 

The  power  of  congress  to  regulate  foreign  and  interstate  commerce 
is  subject  to  two  restrictions  or  limitations,  prescribed  in  the  same 
instrument  by  which  the  authority  is  granted.  In  the  first  place^ 
the  constitution  provides  that  no  tax  or  duty  shall  be  laid  on  arti- 
cles exported  from  any  state.  And  secondly,  it  is  provided  that  ^o 
preference  shall  be  given  by  any  regulation  of  commerce  or  revenue 
to  the  ports  of  one  state  over  those  of  another;  nor  shall  vessels 
bound  to  or  from  one  state  be  obliged  to  entei-,  clear,  or  pay  duties 
in  another."  •* 

•t  la  re  Debs»  158  U.  S.  564,  15  Sup.  Ot  900. 
•B  Oates  V.  NaUonal  Bank,  100  U.  &  238. 
»4  Const  U.  S.  art  It  S  9. 
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State  InUrferefuie  toUh  Qmmerce  Power. 

The  power  of  congress  to  regulate  foreign  and  interstate  commerce 
involves  a  corresponding  limitation  upon  tbt-  power  of  the  states. 
That  iSy  it  is  not  within  the  lawful  power  of  a  state  to  regulate  such 
commerce,  or  to  impose  restrictions  or  conditions  upon  it,  or  to  in- 
terfere with  it  in  any  manner  which  would  be  inconsistent  with  the 
paramount  control  of  congress  or  with  the  specific  acts  or  the  gen- 
eral policy  of  congress  in  regard  thereto.  Thus  a  state  law  which 
imposes  limitations  upon  the  i>owers  of  a  corporation,  created  under 
the  lawfl  of  another  state,  to  make  contracts  within  the  state  for 
carrying  on  commerce  between  the  states,  violates  this  clause  of 
the  constitution.®'  And  so  far  as  it  may  be  necessary  to  protect  the 
products  of  other  countries  and  states  from  discrimination  by  rea- 
son of  their  foreign  origin,  the  power  of  the  national  government  over 
comm^ce  reaches  the  interior  of  every  state  in  the  Union.^*  Hence 
a  state  law  which  prevents  a  non-resident  manufacturer  of  liquors 
from  sending  his  goods  into  the  state,  and  there  disposing  of  them 
in  the  original  packages,  through  a  clerk  located  there^  is  void  as  a 
regulation  of  interstate  commerce.®^ 
fiafne— Toxotum. 

Certain  of  the  limitations  upon  the  taxing  power  of  the  states, 
growing  out  of  the  control  of  congress  over  commerce,  have  already 
been  noticed.  But  it  remains  necessary  further  to  develop  the  gen- 
eral principles  and  to  cite  some  further  illustrations.  In  the  first 
place,  a  tax  distinctly  laid  on  the  commerce  which  comes  under  the 
regulation  of  congress  is  void,  even  though  congress  has  refrained 
from  legislating  on  the  subject.®"  The  fairest  and  most  just  eon- 
Btruction  of  the  constitution  ''leads  to  the  conclusion  that  no  state 
has  a  right  to  lay  a  tax  on  interstate  commerce  in  any  form,  whether 
by  way  of  duties  laid  on  the  transportation  of  the  subjects  of  that 
commerce,  or  on  the  receipts  derived  from  that  transportation,  or  on 

•s  Cooper  ManuTg  Oa  v.  Ferguson,  113  U.  8.  727,  6  Sup.  Ot  739. 

••  Guy  V.  Baltimore,  100  U.  S.  434. 

•T  Lyng  V.  Michigan,  135  U.  8.  161,  10  Sup.  Gt  726. 

••McCunoch  V.  Maryland,  4  Wheat.  316,  425;  Brown  v.  Maryland,  12 
Wheat  419,  437;  Low  v.  Austin,  13  WaU.  29;  Wabash,  St  L.  &  P.  R.  Oo.  v. 
nilnois,  118  U.  8.  667,  7  Sup.  Ot  4;  Bobbins  v.  Shelby  Ck>unty  Taxing  Dlst, 
120  U.  8.  488,  7  Sup.  Ot  692. 
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the  occupation  or  business  of  carrying  it  on,  and  the  reason  is  that 
such  taxation  is  a  burden  on  that  commerce,  and  amounts  to  a  regu- 
lation of  it,  which  belongs  solely  to  congress."  ••  Interstate  car- 
riage of  freight  does  not  consist  merely  in  tranffporting  it  through 
the  state.  If  it  starts  from  within  the  state  in  transit  to  another 
state,  or  if  it  comes  into  the  state^  as  its  destination,  from  abroad, 
it  is  the  subject  of  interstate  commerce,  and  cannot  be  taxed  by  the 
state."* 

But  **while  interstate  cwnmerce  cannot  be  regulated  by  a  state,  by 
the  laying  of  taxes  thereon  in  any  form,  yet  whenever  the  subjects  of 
taxation  can  be  separated,  so  that  that  which  arises  from  interstate 
commerce  can  be  distinguished  from  that  which  arises  from  conunerce 
wholly  within  the  state,  the  distinction  will  be  acted  upon  by  the 
courts,  and  the  state  permitted  to  collect  that  arising  from  commerce 
solely  within  its  own  territory."  ^®*  Ooods,  the  product  of  a  state,  in- 
tended for  exportation  to  another  state,  are  liable  to  taxation  as  part 
of  the  general  mass  of  property  of  the  state  of  their  origin,  until  actu- 
ally started  in  course  of  transportation  to  the  state  of  their  destina- 
tion, or  delivered  to  a  carrier  for  that  purpose.  That  is,  it  is  not  until 
the  transit  has  commenced  which  is  to  end  out  of  the  state  that  the 
goods  become  the  subject  of  interstate  commerce,  and  as  such  are  sub- 
ject to  national  regulation  and  cease  to  be  taxable  by  the  state  of  their 
origin.^*'  And  conversely,  goods  sent  from  one  state  to  another  cease  to 
be  in  transit,  and  can  be  subjected  to  taxation,  the  moment  they  reach 
their  place  of  destination  and  are  there  offered  for  sale,  provided  they 
are  taxed  as  other  goods  are,  and  not  by  reason  of  their  being  brought 
into  the  state  from  another  state,  and  are  not  subjected  to  any  un- 
favorable discrimination.^®*  A  tax  laid  by  a  state  law  in  such  a 
manner  as  to  discriminate  unfavorably  against  goods  which  are  the 

•»  Lelonp  V.  Port  of  Mobile,  127  U.  S.  640,  8  Sup.  Ct.  1880;  Fip-go  t.  Michi- 
gan, 121  n.  S.  230,  7  Sup.  Ct  857;  Philadelphia  &  Southern  S.  S.  Go.  v.  Penn- 
aylyania,  122  U.  S.  326,  7  Sup.  Ct  1118. 

100  State  Freight  Tax  Cases,  15  WaU.  282. 

101  Lehigh  Valley  R.  Co.  v.  Pennsylvania,  145  U.  S.  192,  12  Sup.  Ot  806; 
Maine  v.  Grand  Trunk  B.  Co.,  142  U.  S.  217,  12  Sup.  Ct  121,  163. 

101  Coe  V.  Brrol,  116  U.  S.  517,  6  Sup.  Ct  475;  Brown  v.  Houston,  114  U.  S. 
622,  5  Sup.   Ct   1091. 
a  OS  Pittsburg  &  S.  Coal  Co.  v.  Bates,  40  La.  Ann.  226,  8  South.  642. 


Digitized  by  VjOOQIC 


§   104)  ENUMERATED   POWERS   OF   CONGRESS.  205 

product  or  maziufacture  of  another  state,  is  an  unlawful  regulation 
of  commerce,*®*  And  a  Btate  license  tax  on  "drummers"  which  op- 
erates to  the  disadvantage  of  non-resident  manufacturers  or  dealers, 
or  tends  to  discriminate  against  the  Introduction  and  sale  of  the  prod- 
ucts of  another  state,  is  for  the  same  reason  void.*®'  But  yet  the 
state  has  the  right  to  '*tax  trades,  professions,  and  occupations,  in  the 
absence  of  inhibition  in  the  state  constitution  in  that  regard,  and 
where  a  resident  citizen  engages  in  general  business  subject  to  a  par- 
ticular tax,  the  fact  that  the  business  done  chances  to  consist,  for  the 
time  being,  wholly  or  partially  in  negotiating  sales  between  resident 
and  non-resident  merchants,  of  goods  situated  in  another  state,  does 
not  necessarily  Involye  the  taxation  of  interstate  commerce,  forbid- 
den by  the  constitution/'  *••  The  business  of  insurance,  as  ordinarily 
conducted,  is  not  commerce,  and  a  corporation  having  an  agency  by 
which  it  conducts  such  business  in  another  state,  is  not  engaged  in 
interstate  commerce.  Hence  this  provision  of  the  constitution  does 
not  prevent  the  state  from  taxing  foreign  insurance  companies  or 
prescribing  the  conditions  on  which  they  may  do  business  within  its 
limits.*®^  Neither  is  there  any  violation  of  the  constitution  in  a 
tax  imposed  by  a  state  upon  brokers  dealing  in  money  or  exchange. 
It  is  true  that  foreign  bills  of  exchange  are  instruments  of  com- 
merce. But  such  a  tax  is  not  laid  specifically  upon  bills  of  exchange, 
or  upon  them  as  instruments  of  conunerce.^®^  For  similar  reasons,  a 
state  tax  on  I^acies  or  successions  payable  to  aliens  is  not  repug- 
nant to  the  constitution.  Such  legacies  are  not  "exports,"  and  the 
tax  has  no  relation  to  commerce.*®* 

104  Woodruff  v.  Parham,  8  Wall.  128;  Hlnson  v.  Lett,  Id.  148;  Webber  v. 
Virginia,  103  U.  S.  344;  Welton  v.  Missouri,  91  U.  S.  275;  Tleman  v.  Rinlcer, 
102  U.  S.  123. 

105  Wamng  V.  Michigan,  116  U.  S.  446,  6  Sup.  Ct  454;  Hurford  v.  State, 
01  Tenn.  669,  20  S.  W.  201;  Ctorson  v.  Maryland,  120  II.  S.  502,  7  Sup.  Ct 
655;  Asher  y.  Texas,  128  U.  S.  129,  9  Sup.  Ct  1;  Orutcher  v.  Kentuclcy,  141 
U.  S.  47,  11  Sup.  Ct  851. 

io«  Ficklen  v.  Shelby  County  Taxing  Dlst,  145  U.  8.  1,  12  Sup.  Ct  810. 

lOT  Paul  V.  Virginia,  8  Wall.  168;  State  v.  Phipps,  50  Kan.  609,  31  Pac 
1097;  Insurance  Co.  of  North  America  v.  Com.,  87  Pa.  St  173;  Hooper  v. 
California,  155  U.  S.  648,  15  Sup.  Ct  207. 

108  Nathan  v.  Louisiana,  8  How.  7a» 

los  Mager  v.  Grima,  8  How.  40a 
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Sarne — Police  Power. 

The  states  have  no  rightful  authority  to  regulate  op  Interfere  with 
foreign  op  interstate  commerce  under  the  pretense  of  enacting  police 
regulationa  The  commerce  power  of  congress  and  the  police  power 
of  the  states  are  both  necessary  and  both  must  be  sustained,  but  nei- 
ther should  encroach  upon  the  proper  sphere  of  the  other.  This  will 
be  more  fully  shown  in  the  chapter  specially  devoted  to  the  considera- 
tion of  the  police  power. 

J^fUerstate  Commerce  AcL 

The  most  important  legislation  of  congpess,  in  the  exepcise  of  its 
powep  to  pegulate  commerce  among  the  several  states,  is  that  which  is 
embodied  in  the  act  of  1887,  commonly  called  the  ^^terstate  Com- 
merce Act."  ^^®  By  the  terms  of  this  act,  it  applies  to  all  common 
carriers  engaged  in  the  transportation  of  persons  or  property,  by  rail 
or  water  or  both,  under  a  common  control  or  management  or  arrange- 
ment, from  one  state  to  another,  or  from  any  point  in  the  United 
States  into  a  foreign  country,  or  from  a  point  in  the  United  States 
through  a  foreign  country  to  another  point  in  the  United  States. 
But  the  act  is  not  to  apply  to  traffic  carried  on  wholly  within  a  state. 
AU  charges  made  by  such  carriers  for  services  rendered  in  such  busi- 
ness shall  be  reasonable  and  just  No  unjust  discpimination  shall 
be  made,  whethep  by  pebate,  special  pate,  dpawback,  op  other  device, 
nop  shall  any  undue  prefepence  be  given  to  any  pepson,  corporation, 
OP  locality,  op  to  any  particulap  description  of  tpafflo.  Equal  facilitiee 
fop  the  intepchange  of  tpafflc  shall  be  extended  to  connecting  lines, 
and  no  discpimination  shall  be  made  as  between  such  lines.  No 
greater  aggregate  charge  shall  be  made  for  a  "short  hauF  than 
for  a  "long  haul,"  except  by  authorization  of  the  commissioners. 
Carriers  are  prohibited  from  pooling  their  freight  or  earnings,  and 
combinations  among  carriers,  intended  to  prevent  the  transportation 
of  goods  from  being  continuous  to  their  place  of  destination,  are  de- 
clared unlawful.  A  right  of  action  for  damages  is  given  to  any  per- 
son injured  by  a  violation  of  any  of  the  provisions  of  the  act  A 
commission,  composed  of  five  members,  is  established  for  carrying 
into  effect  the  provisions  of  the  act,  and  they  are  authorized  to 
hear  and  investigate  complaints,  and  to  enforce  the  provisions  of  the 

110  24  SljEt  370. 
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law.  All  common  carriers  subject  to  tlie  provisions  of  the  act  are 
required  to  make  annual  reports  to  the  commission^  setting  forth 
certain  statistics  of  their  business. 

(hmmerce  with  Indian  Tribes. 

Intercourse  between  the  people  of  the  United  States  and  the  Indian 
tribes  Hb  a  subject  of  federal  jurisdiction,  the  same  as  the  naturaliza- 
tion of  aliens,  the  subject  of  bankruptcies,  or  the  establishment  of 
post  offices;  and  therefore  congress  may  pass  laws  r^ulating  or 
even  forbidding  it,  and  providing  for  the  punishment  of  acts  or  con- 
duct growing  out  of  it  or  connected  therewith,  resulting  in  injury  to" 
either  the  Indian  or  the  other  party,  or  calculated  to  interrupt  or 
destroy  its  peaceful  or  beneficial  character."  **^  The  power  of  con- 
gress in  this  regard  is  not  limited  by  state  lines  or  governments,  but 
may  be  exercised  and  enforced  wherever  the  Indians  are  found, 
whether  upon  the  reservations,  in  the  territories,  or  within  the 
states-***  And  congress  may  regulate  intercourse  or  commerce  not 
only  between  white  persons  and  Indians,  but  also  between  the  differ- 
ent Indian  tribes  and  between  their  m^nbers.  If,  for  instance,  it 
should  enact  by  law  that  one  Indian  tribe  should  not  furnish  arms 
or  ammunition  to  another  Indian  tribe,  this  would  be  within  its 
constitutional  powers.  So  also  is  a  law  prohibiting  any  person  from 
disposing  of  spirituous  liquors  to  an  Indian;  and  this  includes  the 
case  of  one  Indian  who  sells  liquor  to  another  Indian.*** 

Naturalisation. 

The  power  of  congress  to  provide  a  uniform  system  for  the  natural- 
ization of  aliens  is  exclusive,  and  its  exercise  is  entirely  incompatible 
with  the  exercise  of  any  similar  authority  on  the  part  of  the  several 
states.***  An  alien  is  one  who,  in  consequence  of  his  birth  under  a 
foreign  jurisdiction,  is  not  by  nature  entitled  to  the  privileges  of 
idtizenship  in  the  particular  state  or  country.    And  naturalization 

1"  U.  S.  V.  Bridleman,  7  Fed.  804. 

ii»  U.  S.  V.  Bamhart,  22  Fed.  285;  U.  S.  v.  Bridleman,  7  Fed.  894, 

lit  U.  a  V.  Shaw-Mux.  2  Sawy.  364,  Fed.  Cas.  No.  16.268. 

11*  U.  S.  V.  VUlato,  2  Dall.  370,  Fed.  Cas.  No.  16,622;  Passenger  Cases,  7 
How.  283,  556;  Golden  v.  Prince,  3  Wash.  C.  O.  313,  Fed.  Cas.  No.  5,509. 
The  early  case  of  CoUet  v.  Collet,  2  DaU.  294,  Fed.  Cas.  No.  8,001,  holding 
the  contrary  opinion,  has  long  since  been  discredited. 
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Ifl  the  act  1^  which,  In  parsaance  of  lawful  authority,  he  is  invested 
with  the  rif^ts,  privilegeB,  and  immunities  belonging  to  the  nataral 
bom  citizen.  The  propriety  of  confiding  the  power  of  nataralisation 
to  the  national  government  exclusively  is  supported  by  several  ob- 
vious reasons.  In  the  first  place,  our  foreign  intercourse  is  com- 
mitted to  the  federal  government  exclusively,  and  as  it  is  one  of  the 
privileges  of  American  citizens  to  claim  the  protection  of  that 
government  against  all  aggressions  upon  their  rights  by  foreign  pow- 
ers or  their  agents,  it  is  peculiarly  the  province  of  the  United  States 
to  determine  who  are  the  persons  entitled  to  that  character.  Again, 
under  the  constitution  the  citizens  of  each  state  are  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  all  the  other  states.  And 
if  each  state  enjoyed  the  power  of  investing  whomsoever  it  might 
choose  with  the  character  of  citizenship,  it  could  grant  to  any 
class  or  race  of  foreigners  all  the  rights  and  privileges  in  other 
states  which  those  states  would  be  able  to  confer  upon  the  persons 
of  their  own  choice,  thus  introducing  an  element  of  intolerable  dis- 
cord. And  further,  any  one  state  or  district  would  be  able  to  obtain 
great  and  unfair  advantages  over  another  by  inducements  held  out 
to  foreigners  in  easier  measures  of  naturalization  and  shorter  terms 
of  probation.^^* 

But  while  the  states  are  thus  prohibited  from  granting  naturaliza- 
tion, it  does  not  follow  that  they  may  not  legislate  on  the  subject 
of  aliens  and  their  rights  and  disabilities.  For  example,  each  state 
may  grant  to  aliens  the  privilege  of  holding  and  transmitting  real  es- 
tate within  its  limits,  or  it  may  withhold  this  right.  Again,  the  state 
may  confer  upon  an  alien,  after  he  has  resided  a  certain  length  of  time 
within  its  borders,  or  on  other  conditions,  the  right  of  suffrage.  And 
hence  follows  a  curious  anomaly  in  our  laws.  For  it  must  be  ob- 
served that  the  constitution  of  the  United  States  does  not  confer  the 
right  of  voting  upon  any  one.  Neither  does  it  declare  that  voters 
for  federal  officers  must  be  citizens  of  the  United  Sta^tes,  nor  pre- 
scribe any  qualification  for  those  who  shaU  be  entitled  to  participate 
in  federal  elections  other  than  that  they  "shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous  branch  of  the  state  legis- 
lature." **•    Afl  a  result,  it  is  entirely  possible  for  a  state  to  confer 

11 B  Pom.  Const.  Law,  8  386.  ii«  Const.  U.  8.  art.  1,  §  2. 
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upon  a  person  such  rights  and  qualifications  as  will  entitle  him  to 
Tote  for  representatives  in  congress,  and  for  the  members  of  the 
l^islatnre  which  will  elect  United  States  senators,  and  even  for  the 
members  of  the  electoral  college  which  will  choose  the  President, 
while  nevertheless,  for  all  purposes  of  federal  jurisdiction  and  federal 
law,  he  remains  as  much  an  alien  as  if  he  had  never  set  foot  in  the 
United  States.^^^  And  this  state  of  affairs  actually  exists  in  some 
of  the  western  states. 

In  this  sense  and  to  this  extent,  the  state  can  invest  aliens  with 
the  privileges  of  its  own  citizenship.  But  it  cannot  make  them 
citizens  of  the  United  States.  Nor  can  it  make  them  ''citizens  of  a 
state**  in  any  complete  sense.  Whatever  rights  and  immunities  it  may 
confer  upon  them  must  be  restricted  to  its  own  territory  and  its 
own  laws.  Thus  the  individual  states,  in  dealing  with  the  sta- 
tus of  the  alien,  cannot  grant  to  him  those  privileges  and  immunities 
which  the  constitntion  guaranties  and  secures  to  the  ^'citizens  of 
each  state"  to  be  enjoyed  in  all  the  other  states.*^* 

Naturalization  may  be  effected  in  at  least  four  ways.  First,  by 
the  grant  of  the  privilege  to  certain  named  individuals.  Second, 
under  general  laws  of  which  any  person  who  fulfills  the  requisite  con- 
ditions may  avail  himself.***  Third,  when  the  United  States  ac- 
quires territory  formerly  belonging  to  a  foreign  power,  with  its  peo- 
ple, the  latter  thereupon  become  citizens  of  the  United  States.  This 
was  the  case  with  the  inhabitants  of  Florida,  upon  its  oession  by,, 
Spain  to  the  United  States.*'®    Fourth,  there  may  be  a  collective 

;,  *'  '         ' '' 

«i»  1  Hare,  Am.  Const  Law,  621;  Pom.  Oonst  Law,  H  206-210;  Mlnneapo- 
Us  V.  Reum,  6  O.  C.  A.  dl,  66  Fed.  676. 

iia  Scott  V.  Sandford,  19  How.  883;  Lanx  v.  Randall,  4  Dm.  426,  Fed.  Gas. 
No.  8»080. 

ii^If  a  widow  and  her  infant  son,  who  are  citizens  of  a  foreign  country, 
come  to  this  country,  and  she  marries  a  naturalized  citizen  of  the  United 
Statss,  the  thereby  becomea  a  duly-naturalized  citizen,  and  her  son  also  there- 
by becomes  a  citizen.  U.  S.  v.  Kellar,  11  Biss.  814,  13  Fed.  82.  The  infant 
children  of  aliens,  though  bom  out  of  the  United  States,  if  dwelUng  wlthiu 
the  United  States  at  the  time  of  the  naturalization  of  their  parents,  become 
dtlzens  by  such  naturalization.    West  v.  West,  8  Paige,  433. 

it«  "The  Inhabitants  of  territory  ceded  from  one  government  to  another 
are  coUectlyely  naturalized,  and  have  all  the  rights  of  natural-bom  subjects 
by  mere  force  of  the  cession  of  the  soil,  without  the  necessity  of  anything 
BL.00N8T.Ia^U 
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naturalization  upon  the  admission  of  a  territory  to  statehood,  includ- 
ing all  those  who  are  resident  in  the  territory  and  included  in  the 
new  political  community,  but  who  were  not  preyiously  oitizens  of 
the  United  States."^ 

Congress  has  seen  fit  to  restrict  the  privilege  of  naturalization.  It 
is  not  accorded  to  aliens  of  all  nations  and  races,  but  only  to  ^aUeiis 
being  free  white  persons,  and  to  aliens  of  African  nativity  and  per- 
sons of  African  descent"  **•  Under  this  law,  a  native  of  China,  of 
the  Mongolian  race,^^'  or  a  native  of  the  Sandwich  Islands,  belonging 
to  the  Hawaiian  race,^'^  is  not  entitled  to  become  a  naturalized 
citizen  of  the  United  States. 
Barikrupicy. 

The  power  of  congress  to  enact  uniform  laws  on  the  subject  of 
bankruptcies  does  not  deprive  the  states  of  the  power  to  pass  laws 
dealing  with  the  same  subject  when  there  is  no  national  bankrupt 
law  in  existence.  But  as  soon  as  congress  adopts  a  measure  of  this 
character,  ail  the  state  laws  relating  to  bankruptcy  or  insolvency 
are  thereby  superseded  and  suspended  until  the  national  law  shall 
be  repealed.  ^^'^  State  laws,  when  lawfully  in  force,  are  subject  to 
the  limitation  that  they  cannot  affect  debts  previously  contracted 
(since  that  would  have  the  effect  to  impair  the  obligation  of  con- 
tracts) and  that  they  have  no  application  to  non-resident  cred- 
itors, unless  it  be  with  their  own  consent.^'*    But  since  there  is  noth- 

being  expressed  to  that  effect  Thus,  all  persons  who  were  eitlsens  of  Texas, 
at  the  date  of  annexation,  became  citizens  of  the  United  States  by  virtne  of 
the  collectiye  naturalization  effected  by  the  joint  resolution  of  congress  of 
March  1,  1845,  although  no  allusion  to  citizenship  is  found  therein."  Opinions 
of  the  Justices,  68  Me.  589. 

iti  Boyd  V.  Nebraska,  143  U.  8.  135,  12  Sup.  Ot  875. 

its  ReT.  St  U.  S.  8  2169.  A  person  of  half  white  and  half  Indian  blood  Is 
not  a  "white  person*'  within  the  meaning  of  the  naturalisation  laws.  In  re 
Camille,  6  Sawy.  541,  6  Fed.  260. 

19S  In  re  Hong  Ten  Chang,  84  Oal.  168,  24  Pac.  156;  In  re  Ah  Xnp,  6  Sawy. 
155,  Fed.  Gas.  No.  104;  In  re  Look  Tin  Sing,  21  Fed.  905;  In  re  Gee  Hopb  71 
Fed.  274. 
:.  IC'tii*^*^  In  re  Kanaka  Nian,  6  Utah,  259,  21  Pftc.  993. 

it»  Sturges  V.  Growninshield,  4  Wheat  122;  Ogden  v.  Saunders,  12  Wheat 
218;   Baldwin  v.  Hale,  1  WaU.  223. 

is«  Gihnan  v.  Lockwood,  4  Wall  409;  Brown  v.  Smart,  145  V.  8.  454,  12 
Sup.  Ct  958;   Hempsted  v.  Bank,  78  Wis.  875,  47  N.  W.  627. 
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ing  in  the  federal  constitution  to  prohibit  congress  from  passing 
laws  impairing  the  obligation  of  contracts,  it  is  universally  conceded 
that  a  national  bajikmpt  law,  though  it  includes  such  features,  with 
provisions  compulsory  upon  creditors,  is  valid  and  constitutionaL^'^ 
In  fact,  the  power  of  congress  over  the  subject  of  bankruptcy  is  sub- 
ject to  no  other  restriction  than  the  requirement  that  its  laws  shall 
be  uniform.  It  is  not  to  be  gauged  or  limited  by  the  British  statutes 
of  bankruptcy  which  were  in  force  in  1787.  Although  by  those 
statutes,  as  then  in  force,  the  bankruptcy  laws  applied  only  to  per- 
sons engaged  in  trade,  congress  is  not  obliged  to  limit  its  laws  on 
the  subject  of  bankruptcy  to  traders."*  'TThe  power  under  this  clause 
is  sufficiently  comprehensive  to  enable  congress  to  adopt  a  uniform 
systeiD  of  bankruptcy,  commit  its  administration  to  such  of  the  courts 
of  the  United  States  aB  it  might  choose,  and  to  provide  the  modes 
of  procedure,  special  or  otherwise,  as  they  might,  in  their  discretion, 
deem  best  adapted  to  secure  and  accomplish  the  objects  of  the  act; 
and  if  such  proceedings  should  differ  from  those  in  ordinary  cases  and 
suits,  th^  would,  notwithstanding,  be  obligatoi^  upon  the  courts, 
M  congress  has,  by  the  constitution,  plenary  authority  over  that 
subject."^'*  A  provision  in  a  bankruptcy  law  allowing  an  exemp- 
tion to  the  extent  of  the  exemption  allowed  by  the  laws  of  the  state 
in  which  the  bankrupt,  resides,  is  not  obnoxious  to  the  requirement 
that  such  laws  shall  be  ''uniform.''  ^*f    Thus  far  in  our  history,  this 


power  of  congress  has  been  exerdsedwtso  times,  but  only  for  a  brief 
period  in  each  instance.  The  bankruptcy  law  of  1800  was  repealed 
in  1803.  That  of  1841  was  repealed  in  1843.  That  of  1867  was 
repealed  in  1878.  ^t-^^l  r /•  \\Ji<-^^  },  /9^'?:^  Vi  S'^^^i  ^'^ '^  '^^'*' 
SUindard  qf  Weightt  and  M€a8uri$.  ^  ^Jfr.'-  ).r  ,.  .  ^.  ■  ^  r-- 
The  authority  given  to  congress  to  fix  the  standard  of  weights  and 
■easures  is  another  iUustration  of  the  powers  which  were  deemed 
proper  to  be  conAded  to  the  national  legislature  for  the  sake  of 

itT  Brans  v.  Eaton,  Pet  O.  O.  322^  Fed.  Gas.  No.  4,569;  In  re  Owens,  12 
K.  B.  R.  518,  Fed.  Gas.  No.  10,632;  Keene  v.  Mould,  16  Ohio,  12;  Morse  v. 
*  Hovey,  1  Barb.  Ch.  (N.  Y.)  404. 

lat  Kunzler  v.  Kohaus,  5  Hm  (N.  Y.)  817. 

!>•  GoodaU  T.  Tuttle,  3  Biss.  219,  Fed.  Gas.  No.  5,583. 

ISO  Dozier  v.  Wilson,  84  Qa.  301,  10  S.  B.  743;  Darling  v.  Berrj,  4  McOrary, 
470,  18  Fed.  669. 
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securing  uniformity  and  on  account  of  their  rdation  to  trade 
and  commerce.  So  far,  howeTer,  nothing  has  been  done  by  con- 
gress in  the  execution  of  this  power,  except  to  provide  a  stand- 
ard troy  pound  for  the  regulation  of  the  coinage,  and  to  pass  a  per 
missive  statute  for  ths  use  of  the  metric  system  throughout  the 
United  States,  and  to  enact  a  law  defining  and  establishing  the  uniti 
of  electrical  measure  (the  ohm,  ampere,  volt,  coulomb,  fkrad,  etc.)  ia 
accordance  with  the  standards  generally  adopted  by  international 
agreement  of  electricians.^*^  In  the  mean  time,  and  until  congress 
shall  act,  each  state  has  the  right  and  power  to  adopt  its  own  stand- 
ard for  the  regulation  of  weights  and  measures.^*'  But  if  con- 
gress should  at  any  time  proceed  to  adopt  a  uniform  national  system, 
all  state  laws,  in  so  far  as  they  might  be  inconsistent  therewith,  would 
be  suspended  and  superseded. 

Punishment  iff  OofwrdeirfeMng. 

The  power  of  congress  to  provide  for  the  punishment  of  coun- 
terfeiting the  securities  and  current  coin  of  the  United  States^ 
would  naturally  flow,  says  Story,  ''as  an  incident  from  the  antece- 
dent powers  to  borrow  money  and  to  regulate  the  coinage,  and 
indeed,  without  it,  those  powers  would  be  without  any  adequate 
sanction.'' *••  The  "securities"  here  mentioned  might  be  extended 
so  as  to  include  all  instruments  by  which  the  rights  and  interests 
of  the  general  government  are  secured.  But  the  context  and  the 
peculiar  language  used  show  that  the  word  is  to  be  restricted  to 
the  evidences  of  indebtedness  which  the  United  States  may  have 
issued  in  pursuance  of  its  power  to  borrow  money.  The  bonds^ 
treasury  notes,  certificates,  and  other  written  promises  issued  by 
the  United  States  are  within  the  class  to  which  the  term  may  prop- 
erly be  applied."*  Since  the  grant  of  a  greater  power  always  in- 
cludes the  less,  It  Is  within  the  authority  of  congress  to  provide 
for  the  punishment,  not  only  of  making  counterfeit  coin,  but  also 
of  passing  counterfeit  money,  of  having  it  in  polssession  with  intent 
to  pass  it,  and  of  bringing  it  into  the  United  States  with  intent  to 

i«i  28  Stat  101  (Act  July  12.  1894). 
i»«  Wearer  v.  Fegely,  29  Pa.  St  27, 
iss  2  Story,  Const  8  1128. 
.it4Pom.  Const  Law,  i  417. 
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paas  it^**  Congress  has  provided  severe  laws  against  the  counter- 
feiting of  the  coin  or  notes  of  the  United  States,  and  against  mutl- 
latingy  scaling,  or  debasing  the  coinage,  making  such  offenses  crimes 
and  visiting  them  with  heavy  penalties.^'* 

But  this  power  vested  in  congress  does  not  preclude  a  state  from 
passing  a  law  to  punish  the  offense  of  circulating  counterfeit  coin 
of  the  United  States.  While  congress  has  exclusive  authority  to 
define  and  punish  the  crime  of  making  or  producing  counterfeit  coin, 
the  states  may  validly  enact  laws  against  the  passing  or  uttering  of 
counterfeits,  or  against  having  in  possession  tools  or  implements  in- 
tended for  use  in  counterfeiting.  The  reason  is  that  the  former  act  is  an 
offense  against  the  United  States  alone;  but  the  states  have  the  right 
to  punish  for  the  fraud  and  wrong  done  by  one  who  knowingly  im- 
poses upon  his  fellow  citizens  with  false  and  worthless  imitations  of 
money.^*^  And  it  has  been  held  that  the  state  courts,  as  well  aa  the 
federal  courts,  have  jurisdiction  to  try  persons  charged  with  making 
counterfeit  money.^**  Inasmuch  as  the  general  government  is  bound 
to  protect  to  other  nations  the  rights  secured  to  them  by  the  law  of 
nations,  congress  also  has  the  power  to  enact  laws  punishing  the 
counterfeiting  of  foreign  securities.*'* 

Ihs  Postal  Syitmn. 

Under  the  articles  of  confederation,  congress  waa  invested  only 
with  the  power  of  establishing  and  regulating  post-offices  ^'from 
one  state  to  another^  throughout  the  United  States,  and  exacting 
anch  postage  on  the  papers  passing  through  the  same  as  might  be 
requisite  to  defray  the  expenses  of  the  said  offtce.  The  inadequacy 
of  this  provision  was  very  apparent,  and  the  larger  grant  of  power 

!••  n.  S.  V.  Marigold,  9  How.  G60.  "A  counterfeit  coin  Is  one  made  in  imita- 
tion  of  some  genuine  coin.  It  is  not  necessary  that  the  resemblance  should 
be  exact  in  aU  respects.  The  resemblance  is  sufficient  if  the  coins  are  so  far 
alike  that  the  comiterfeit  coin  is  calculated  to  deceive  a  person  exercising  or- 
dinary caution  and  observation  in  the  usual  transactions  of  business,  though 
the  counterfeit  would  not  deceive  a  person  who  was  expert  or  had  particular 
experience  in  such  matters."    U.  S.  v.  Hopkins,  26  Fed.  443. 

is«  Rev.  8t  U.  S.  §  6467  et  seq. 

tsT  state  V.  Brown,  2  Or.  221. 

isa  Sizemore  v.  State,  8  Head  (Tenn.)  26;  People  v.  White,  84  Oal.  188. 

!<•  U.  &  V.  Arjona,  120  U.  S.  470,  7  Sup.  Ct  628;  U.  S.  v.  White,  27  Fed. 
200. 
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in  the  constitution  was  given  because  It  was  felt  that  the  subject  ' 

was  national  in  its  character,  and  that  it  could  be  prope)*l7  regu-  | 

lated  only  by  a  uniform  and  exclusive  system.  The  words  of  the 
grant  are  awkward  and  ill-deflned.  But  they  have  been  taken  by 
common  consent  as  intended  to  invest  congress  with  the  exclusive  i 

control  over  the  entire  postal  system,  with  all  its  incidents  and  ac-  | 

cessories.    The  power,  as  thus  understood,  includes  the  organiza-  | 

tion  of  the  post-office  department,  the  appointment  of  its  numerous  I 

officers,  the  designation  of  the  cities  and  towns  in  which  local  post- 
offices  shall  be  established,  the  providing  of  suitable  accommoda- 
tions for  the  post-office  in  such  places^  either  by  renting,  buying^ 
or  buUding  houses,  the  determination  of  the  routes  over  which  the 
mails  shall  be  carried,  the  making  of  contracts  for  the  transporta- 
tion of  the  mails  by  railroads,  steamboats,  or  other  carriers,  the 
purchase  of  the  numerous  supplies  of  every  sort  needed  for  the 
business  of  the  post-office,  the  manufacture  of  stamps,  and   the 
definition  and  punishment  of  crimes  which  tend  to  defeat  the  operar 
tions  of  the  government  under  this  power,  or  endanger  the  security 
of  the  mails.    Laws  have  been  passed  for  the  punishment  of  the  crimes 
of  robbing  the  mails,  injuring  or  destroying  mail  matter,  secreting 
or  embezzling  letters  containing  valuables,  stealing  or  fraudulently 
obtaining  mail  matter,  receiving  stolen  articles  from  the  mail,  steal- 
ing post-office  property,  injuring  mail  bags,  stealing  or  forging  mail 
locks  or  keys,  etc.^**    Also  it  is  enacted  that  "any  person  who  shall 
knowingly  and  willfully  obstruct  or  retard  the  passage  of  mail,  or 
any  carriage,  horse,  driver,  or  carrier  carrying  the  same,  shall,  few: 
every  such  offense,  be  punishable  by  a  fine  of  not  more  than  flOO.**  *** 
It  is  also  a  part  of  the  policy  of  the  government  with  reference  to 
the  postal  system  to  establish  a  monopoly  in  the  government  in  the 
carriage  of  mall,  and  to  prevent  its  transportation  by  private  enter- 
prise for  hire.    There  can  be  no  doubt  of  the  constitutional  validity 
of  acts  of  congress  passed  in  furtherance  of  this  purpose,    '^o  gov- 
ernment has  ever  organized  a  system  of  posts  without  securing  to 

140  Rev.  St  U.  8.  §§  546&-5480. 

i«i  Rev.  St  XT.  S.  §  8995.  A  state  statute  which  onnecessarUy  Interferes 
with  the  speedy  and  uninterrupted  carriage  of  the  United  States  mails  cannot 
be  considered  a  reasonable  police  regulatioiL  lUinois  Cent  R.  Go.  v.  lUinoia* 
XaZ  U.  S.  142,  16  Sup.  Ot  1096. 
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itself,  to  Bome  extent,  a  monopoly  of  the  carnage  of  letters  and  maU- 
aWe  packets.  The  policy  of  such  an  exclusive  system  is  a  subject  of 
legislative,  not  of  judicial,  inquiry.  But  the  monopoly  of  the  govern- 
ment is  an  optional,  not  an  essential,  part  of  its  postal  system.  The 
mere  existence  of  a  postal  department  of  the  government  is  not  an 
establishment  of  the  monopoly.  When  it  is  legislatively  established^ 
it  may  include  one  or  more  without  embracing  all  of  the  subjects  of 
the  government's  postal  arrangements.  The  business  of  private  car- 
riers of  letters  and  mailable  packets,  even  on  principal  mail  routes, 
is  lawful  unless  legislatively  prohibited."*** 

The  interpretation  of  the  word  "establish"  in  this  grant  of  power 
lias  given  rise  to  serious  debates,  the  question  being  whether  the  au- 
thority of  congress  was  limited  to  selecting  existing  highways  or  roads 
as  the  routes  for  the  carriage  of  the  mails,  cm?  whether  it  included 
power  to  build,  or  assist  in  the  building  of,  highways  and  railroads 
to  be  used  in  the  administration  of  the  postal  system.  The  discus- 
sion of  this  question,  would  be  too  extensive  for  our  present  limits, 
and  we  shall  be  content  with  referring  the  reader  to  some  of  the 
principal  authorities.*** 

By  an  act  of  congress,  '^the  following  are  established  post-roads: 
All  the  waters  of  the  United  States  during  the  time  the  mail  is  car- 
ried thereon.  All  railroads  or  parts  of  railroads  which  are  now  or 
hereafter  may  be  in  operation.  All  canals,  during  the  t}me  the  mail 
is  carried  thereon.  All  plank  roads,  during  the  time  the  mail  is  car- 
ried thereon.  The  road  on  which  the  mail  is  carried  to  supply  any 
court-house  which  may  be  without  a  mail,  and  the  road  on  which  the 
mail  is  carried  under  contract  made  by  the  postmaster  general  for 
extending  the  line  of  posts  to  supply  mail  to  post-offices  not  on  any 
established  route,  during  the  time  such  mail  is  carried  thereon.  A19 
letter-carrier  routes  established  in  any  city  or  town  for  the  collection 
and  delivery  of  mail  matters.**  ***  When  a  part  of  an  established 
route  is  found  to  be  impracticable,  by  reason  of  being  almost  or  quite 
impassable,  the  post-office  department  may  change  that  part  without 

14*  U.  8.  V.  Kochersperger,  9  Am.  Law  Reg.  145,  Fed.  Gas.  No.  15,541. 

14S  See  2  StoiTi  Const  H  112&-1150;  1  Kent,  Oomm.  207;  U.  S.  t.  Kocher- 
sperger,  9  Am.  Law  Reg.  146,  Fed.  Gas.  No.  15,641. 

i««ReY.  St  T7.  S.  S  3964.  As  to  letter-carrier  routes,  see  Blackham  t. 
Creabam»  16  Fed.  609;  U.  S.  y.  Easson,  18  Fed.  590. 
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thereby  creating  a  new  route  not  authorized  by  law.***  It  is  also 
held  that  the  control  of  congress  over  the  mails  gives  it  a  right  to 
decide  what  matters  shall  be  carried  in  the  mails.  And  this  right 
necessarily  involves  the  right  to  determine  what  classes  of  matter 
shall  be  considered  unmailable.  Hence  the  act  of  congress  pro- 
hibiting the  use  of  the  mails  for  the  dissemination  of  advertisements 
or  other  papers  relating  to  lotteries  is  within  the  power  of  that  body 
and  is  not  unconstitutional.  And  the  same  reasoning  and  conclu- 
sion apply  to  the  statute  which  forbids  the  depositing  in  the  mails 
of  any  obscene  or  indecent  matter.***  And  under  the  same  author- 
ity,  the  government  has  made  it  a  punishable  offense  to  use  the  mails 
for  the  purpose  of  defrauding  others.**' 

Oopt/rigkti  and  Patents. 

By  the  c(»nmon  law,  an  author  has  a  right  of  property  in  his  lit- 
erary productions  so  long  as  he  has  not  given  them  to  the  world,  and 
he  may  restrain  the  publication  of  any  of  his  literary  work  which  he 
has  never  published  or  dedicated  to  the  public,  or  recover  damages 
for  its  unauthorized  publication.***  But  the  exclusive  right  to  print, 
publish,  and  sell  his  works  can  be  secured  only  by  a  copyright  under 
the  laws  of  the  United  States;  and  if  he  publishes  anything  without 
80  protecting  it,  it  becomes  public  property,  and  any  persixi  may 
republish  it***  The  control  of  congress  over  the  copyright  system 
is  complete;,  it  is  subject  to  no  restriction  except  that  the  grant  of 
exclusive  privileges  to  authors  shall  be  only  for  a  "limited  time,"  and 
that  its  laws  must  be  designed  and  calculated  to  'promote  the  prog- 
ress of  science  and  useful  arts."  The  benefits  of  the  copyright  laws 
were  at  first  restricted  to  citizens  of  the  United  States.  But  hy  the 
act  now  In  force,*'®  they  are  extended  equally  to  foreigners,  provided 
that  their  country  accords  a  like  reciprocity  to  American  dtizens  and 

i*»  U.  S.  T.  Barlow,  132  U.  8.  271,  10  Sup.  Ct  77. 

!«•  Ex  parte  Jackson,  96  U.  S.  727;  In  re  Rapier,  148  XJ.  8.  110,  12  Sup. 
Ct  874;   U.  8.  v.  Bennett,  16  Blatchf.  338,  Fed.  Cas.  No.  14,571. 

i*T  u.  8.  V.  Wootten,  20  Fed.  702. 

148  Millar  V.  Taylor,  4  Burrows,  2303;  Wheaton  v.  Peters,  8  Pet  591;  Glem- 
ens  V.  Belford,  14  Fed.  728;  Press  Pub.  Ck).  v«  Monroe,  19  O.  0.  A.  429,  78  Fed. 
196. 

i4t  Clemens  v.  Belford,  14  Fed.  728. 

180  26  Stat  1106  (Act  March  8,  1891). 
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provided  that  the  books  to  be  protected  must  be  printed  from  type 
aet  or  plates  made  in  this  comxtry. 

The  power  of  congress  to  make  laws  on  the  subject  of  patents  is 
equally  eztenilYe  with  that  over  copyrights,  and  subject  to  the  same 
and  no  other  restrictions.  It  may  pass  general  laws,  applicable  to 
all  inventors  who  come  within  their  terms,  or  it  may  enact  a  special 
law  granting  a  patent  to  the  heirs  of  an  inventor,^'^  or  it  may  grant 
a  patent  to  an  inventor  even  though  his  invention  is  at  the  time 
publicly  known,  or  grant  an  extension  of  a  patent  which  has  already 
expired.*"  The  right  of  property  created  by  a  patent  for  an  inven- 
tion is  not  subject  to  the  interference  or  control  of  the  states.  *Tf 
the  laws  of  congress  on  the  subject  of  patents  were  repealed,  there 
would  not  exist  any  right  to  a  patent;  or,  in  other  words,  the  in- 
ventor would  not  have  any  enforceable  right  of  property  in  his  in- 
vention or  the  fruits  thereof.  This  right  of  property  is  created  by 
the  acts  of  congress,  and  state  legislation  does  not  deal  therewith. 
Thus  it  is  clear  that  the  state  legislature  could  not  enact  that  none 
of  its  dtizens  should  apply  for  and  obtain  a  patent,  unless  he  should 
apply  for  the  same  within  six  months,  or  any  other  time;  and  the 
right  to  protect  the  right  of  property  created  by  the  patent  laws,  by 
bringing  an  action  at  law  or  in  equity,  conferred  by  the  act  of  con- 
gress, cannot  be  limited  or  affected  by  state  legislation.^  *■•  But 
letters  patent  granted  by  the  United  States  do  not  exclude  from  the 
operation  of  the  tax  or  license  laws  of  a  state  the  tangible  property 
in  which  the  invention  or  discovery  is  embodied.^ '^  And  the  states 
may  make  police  regulations,  relating  to  the  sale  and  transfer  of 
patented  articles  or  patent  -rights,  or  even  prohibiting  the  manufac- 
ture and  sale  of  such  articles,  if  the  same  shall  be  deemed  injurious 
to  the  safety,  health,  or  morals  of  the  community.^*^"  The  govern- 
ment of  the  United  States  has  no  right  to  use  a  patented  invention 
without  compensation  to  the  owner  of  the  patent*** 

i«i  Fire  Bxtingnlsher  Manofg  Ck>.  v.  Graham,  16  Fed.  548. 

i»s  Jordan  v.  Dobson,  4  Fish.  Pat  Cas.  232,  Fed.  Cas.  No.  7,619;  Bvans  v. 
Jordan,  1  Brock.  248,  Fed.  Cas.  No.  4,564. 

!■•  May  V.  Buchanan  Co.,  20  Fed.  469. 

x»4  Webber  v.  Virginia,  103  U.  S.  344. 

i»»  Patterson  v.  Kentucky,  97  U.  8.  501;  In  re  Brosnahan,  18  Fed.  62;  Peo- 
ple V.  Russell,  49  Mich.  617,  14  N.  W.  568. 

lit  James  v.  Campbell,  104  U.  S.  356. 
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The  power  here  veated  In  congress  gives  it  no  authority  to  legis- 
late for  the  protection  of  trade  marks  (a  trade  mark  being  neither 
an  invention,  a  discovery,  nor  a  writing,  within  the  meaning  of  ttihi 
clause  of  the  constitution)  except  in  so  far  as  such  legislation  may 
be  limited  to  the  use  of  trade  marks  in  foreign  and  interstate  com- 
merce.^'^  But  congress  has  power  to  extend  the  benefit  of  the  copy- 
right law  to  the  author,  inventor,  designer,  or  proprietor  of  a  iihoto- 
graph,  so  far  as  it  is  a  representation  of  original  intellectual  concqh 
tions.^'* 

Establishment  of  Courts. 

The  power  of  congress  to  establish  tribunals  Inferior  to  the  «a- 
preme  court  has  already  been  fully  considered  in  connection  with 
the  subject  of  federal  jurisdiction.     Beference  should  here  be  made 
.^^^^  to  the  chapter  dealing  with  that  toi»Q» 

Definition  and  Punishment  of  Piracies* 

The  propriety,  and  even  necessity,  of  confiding  to  congress  alone 
the  power  to  define  and  punish  piracies  and  felonies  committed  on 
the  high  seas  is  to  be  deduced  from  the  fact  that  the  general  govern- 
ment (and  not  the  individual  states)  is  the  power  which  has  con- 
trol of  our  foreign  relations,  and  to  which  other  nations  must  look 
for  co-operation  in  enforcing  the  rules  of  international  law,  as  well 
as  for  the  redress  of  injuries  committed  against  that  law.  "Piracy 
is  an  assault  upon  vessels  navigated  on  the  high  seas,  conunitted 
animo  f urandi,  whether  the  robbery  or  forcible  depredation  be  ef- 
fected or  not,  and  whether  or  not  it  be  accompanied  by  murder  or 
personal  injury.  If  a  ship  belonging  to  an  independent  nation,  and 
not  a  professed  buccaneer,  practices  such  conduct  on  the  high  seas, 
she  is  liable  to  the  pains  and  penalties  of  piracy."  ^'*  Pirates  may 
lawfully  be  captured  on  the  ocean  by  the  public  or  private  ships  of 
any  nation,  and  this  in  time  of  peace  as  well  as  during  a  war;  for 
they  are  the  common  enemies  of  all  mankind,  and,  as  such,  are  liable 
to  the  extreme  rights  of  war.^*^    But  it  should  be  noted  that  piraqr 

i»T  Trade-Mark  Gases,  100  TJ.  S.  82;   21  Stat  602. 

i8«  Burrow-Giles  Lithographic  Co.  v.  Sarony,  111  IT.  S.  58,  4  Sup.  Ot  279. 

i6t  1  Phllllm.  Int.  Law,  379.  "Piracy  is  robbery  or  a  forcible  depredation  on 
the  high  seas,  committed  without  lawful  authority,  and  done  animo  farandl^ 
and  in  the  spirit  and  intention  of  unlyersal  hostility."    1  Kent,  Conun.  183. 

«6o  The  Marianna  Flora,  11  Wheat  1. 
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according  to  the  law  of  nations  may  mean  one  thing,  and  piracy  ac* 
cording  to  the  municipal  law  of  a  particular  country  another  thing. 
Any  nation  may  declare  that  certain  acts  shall  be  piracies  (as  against 
her  laws)  which  would  not  be  so  by  international  law.  This  power 
to  enlarge  the  scope  of  this  crime  has  been  given  by  the  constitution 
to  congress,  and  congress  has  exercised  the  power.  It  has  not  only 
made  pirapy  according  to  the  law  of  nations  a  crime  against  the 
United  States,  but  has  also  included  in  the  crime  of  piracy  several 
things  which  would  not  be  included  by  international  law.  The  acts 
of  congress  declare,  in  the  first  place,  that  '^every  person  who,  on  the 
hi^  seas,  commits  the  crime  of  piracy  as  defined  by  the  law  of  na- 
tions, and  is  afterwards  brought  into  or  found  within  the  United 
States,  shall  suffer  death."  Then  follows  a  more  particular  descrip- 
tion of  numerous  acts  which  are  to  be  deemed  piracy,  such  as  robbery 
on  the  high  seas,  or  on  shore  by  the  crew  of  a  piratical  vessel,  murder 
on  the  high  seas,  any  act  of  hostility  against  the  United  States  or 
against  any  citizen  thereof  under  color  of  a  commission  from  a  for- 
eign prince  or  state,  and  the  fBilave  trade.^*^  The  slave  trade  is  not 
piracy  by  the  law  of  nations.***  But  as  congress  has  the  power  not 
merely  to  punish  piracy,  but  also  to  define  it,  it  is  entirely  competent 
for  congress  to  enact  that  the  traffic  in  slaves  shall  be  deemed  piracy 
and  punished  accordingly,  bm  many  other  nations  have  done.  But 
the  federal  courts  have  no  jurisdiction  of  a  murder  committed  by  one 
foreigner  on  another  foreigner,  both  being  on  board  a  foreign  vessel.^®* 
The  term  "high  seas,"  as  here  used,  means  tide  waters,  below 
low  water  mark,  which  are  without  the  territorial  limits  of  the 
country,  excluding  those  portions  of  the  sea  which  lie  infra  fauces 
terrae,  such  as  tidal  rivers,  bays,  basins,  harbors,  roadsteads,  and 
the  like."* 

This  clause  of  the  constitution  also  gives  congress  power  to  de- 
fine and  punish  offenses  against  the  law  of  nations.  Illustrations 
of  the  exercise  of  this  power  are  to  be  found  in  the  ^^neutrality 
laws,"  which  forbid  the  fitting  out  and  equipping  of  armed  vessels, 

ft  Rev.  St  U.  S.  H  586&-6382. 

!•«  The  he  Lonis,  2  Dod.  210;  The  Antelope,  10  Wheat  63. 
!•«  U.  8.  V.  Furlong,  5  Wheat  184. 

!•«  U.  S.  V.  Crush,  5  Mason,  290,  Fed.  Gas.  No.  16,268;   U.  8.  v.  Ross,  1 
G&U.  624,  Fed.  Gas.  No.  16,196. 
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or  the  enlisting  of  troops,  for  either  of  two  belligerent  powers  with 
which  the  United  States  is  at  peace;  and  again,  in  the  laws  which 
prohibit  the  organizing  within  the  country  of  armed  expeditions 
against  friendly  nations.*** 

War  Powen — Fewer  to  Declare  War. 

The  constitution  confers  upon  congress  the  power  to  ^declare  war." 
This  is  the  formal  method  of  inaugurating  hostilities  against  a  for- 
eign nation.  But  a  war  may  be  commenced,  prosecuted,  and  termi- 
nated without  any  actual  declaration  of  war  by  either  of  the  bellig- 
erents.*** And  therefore  congress  also  has  the  authority,  instead 
of  formally  declaring  war,  to  recognize  the  existence  of  actual  hos- 
tilities and  declare  that  a  war  in  fact  exists.  The  power  to  declare 
war  necessarily  includes  the  authority  to  prosecute  the  war,  and 
make  it  efifectiTe,  by  all  and  any  means,  and  in  every  manner,  known 
to  and  exercised  by  any  independent  nation  under  the  rules  and  laws 
of  war  as  the  same  are  ascertained  by  the  principles  of  international 
law.  For  instance,  the  property  of  aliens  found  in  the  United  States, 
at  the  conmiencement  of  hostilities  with  a  foreign  power,  may  be 
condemned  as  enemies'  property  and  confiscated;  but  not  without  a 
legislative  act  authorizing  its  confiscation,  and  an  act  of  congress 
declaring  war  is  not  such  an  act.**^  Contracts  entered  into  during 
the  late  war  between  parties,  the  one  residing  within  the  military 
lines  of  the  United  States  and  the  other  within  the  Confederate  lines 
of  military  occupation,  are  absolutely  void,  and  no  action  could  be 
maintained  to  enforce  them.*** 
Same — Armies 

The  constitution  provides  that  congress  shall  have  power  to  •raise 
and  support  armies,  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  term  than  two  years."    This  clause  of  the  consti- 

165  Pom.  Const.  Law,  %  423. 

!••  The  Eliza  Ann,  1  Dod.  244.  A  state  of  actnal  war  may  exist  without 
any  formal  declaration  of  it  by  either  party;  and  this  is  true  of  both  a  civil 
and  a  foreign  war.  Prize  Cases,  2  Black,  685.  No  formal  declaration  of  war 
by  congress,  nor  proclamation  by  the  president,  Is  necessary  to  define  and 
characterize  an  Indian  war.  It  is  sufDcient  that  hostilities  exist  and  miUtary 
operations  are  carried  on.    Marks  v.  U.  S.,  28  Ct  CI.  147. 

leT  Brown  v.  U.  S.,  8  Cranch,  110. 

i«s  Noblom  T.  Milborne,  21  La.  Ann.  641. 
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tntion  was  bitterly  opposed  in  the  states  before  the  adoption  of  the 
iostroment.  This  opposition  sprang  from  the  jealousies  of  the  states 
and  from  the  extreme  apprehension  lest  the  grant  of  such  a  power 
might  be  the  means  of  putting  the  whole  country  under  a  military 
domination  or  the  rule  of  a  standing  army,  and  so  imperiling  or  de- 
stroying the  rights  and  securities  of  private  persons.  The  influence  ^ 
of  these  fears  is  seen  in  the  peculiar  way  in  which  the  war  powers 
were  limited  and  distributed  in  the  constitution  as  it  stands.  The 
President  is  the  commander  in  chief.  But  congress  is  to  raise  and 
support  the  armies  and  appropriate  what  may  be  necessary  for  their 
maintenance.  There  can  therefore  be  no  danger  that  the  executiye 
might  maintain  a  standing  army  of  greater  numbers  or  for  a  longer 
thne  than  should  seem  to  the  people's  representatiyes  in  congress  to 
be  consistent  with  the  safety  and  good  government  of  the  country. 
But  not  even  congress  is  wholly  trusted  in  this  respect  For  no 
such  appropriations  shall  be  for  a  longer  term  than  two  years.  It 
is  therefore  always  in  the  power  of  the  people  themselves,  at  every 
change  in  the  house  of  representatives,  to  dictate  the  policy  of  the 
government  in  regard  to  the  army  and  its  maintenance. 

Congress  is  invested  with  power  to  "raise''  armies.  The  means  or 
methods  of  so  doing  are  not  prescribed,  and  therefore  the  natural 
inference  is  that  the  federal  authorities  may  resort  to  any  and  all 
means  of  raising  troops  which  the  exigencies  of  the  particular  occa- 
sion may  seem  to  require,  or  to  such  general  plans  as  shall  seem  to 
them  to  be  sufficient  and  effective.  Congress  may  undoubtedly  pro- 
ride  for  the  voluntary  enlistment  of  men  into  the  regular  army  of 
the  United  States^  prescribing  their  term  of  service  and  all  other 
matters  relating  to  the  duties  and  engagement  of  the  enlisted  man.^'* 
If  it  shall  seem  necessary  or  proper,  the  same  body  may  offer  induce- 
ments, such  as  bounties  or  pensions,  to  enter  the  military  service. 
In  time  of  war,  especially  if  it  is  of  serious  magnitude,  the  method 
of  replenishing  the  ranks  of  the  army  by  voluntary  enlistments  will 
generally  be  found  insufficient  In  that  event,  congress,  under  the 
general  power  to  raise  armies,  unlimited  as  we  have  said  in  respect 
to  the  means,  may  resort  to  conscription  or  a  draft  This  was  done 
during  the  late  civil  war,  and  though  the  validity  of  the  draft  laws 

^••In  re  Grlmley.  187  U.  8.  147,  11  Sup.  Ct  64. 
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was  sometimes  qaestioned,  it  was  never  authoritatively  denied.^'* 
The  power  to  raise  armies  also  includes  the  right  to  determine  the 
number  of  men  who  shall  compose  the  army,  and  ihe  method  of  their 
apportionment  to  the  different  arms  of  the  service,  and  their  organ- 
ization into  divisionsy  brigades,  regiments,  and  companies.  No  limi- 
tation is  found  in  the  constitution  as  to  either  the  number  of  the 
forces  or  the  age  or  qualification  of  the  men«  This  is  left  entirely 
to  the  wisdom  and  discretion  of  congresa 

The  power  to  "support"  the  army  is  equally  general  in  its  terms. 
It  authorizes  the  appropriation  and  expenditure  of  money  by  con- 
gress, not  only  for  the  pay,  transportation,  rations,  and  clothing 
of  the  troops,  but  also  for  the  purchase  or  manufacture  of  arms 
and  ammunition,  for  the  maintenance  of  a  me<Ucal  corps,  for  the 
construction  and  maintenance  of  forts,  arsenals,  barracks,  and  for- 
tifications of  all  kinds,  and  for  the  establishment  and  maintenance 
of  schools  for  the  instruction  and  training  of  officers  or  of  those 
who  are  destined  to  become  officers.  It  has  also  been  thought  to 
justify  the  construction  of  military  roads,  or  the  creation  or  par- 
chase  of  facilities  for  the  rapid  mobilization  and  transportation  of 
troops  in  case  of  need.  Under  this  power  also  congress  has  cre- 
ated and  maintains  the  department  of  war,  with  all  its  numerous 
retinue  of  officers  and  clerks,  and  its  varied  and  important  duties 
and  functions. 

Same — OovemmerU  of  the  Forces. 

The  power  of  congress  to  "make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces"  gives  it  the  authority  to 
ordain  and  establish  what  is  called  military  law,  that  is,  a  system  of 
general  orders  and  regulations  for  the  organization,  discipline,  and 
government  of  the  army  and  navy,  ThiB  includes  the  power  to  de- 
fine offenses  against  the  military  law  and  against  the  good  order  and 
government  of  the  forces,  and  to  provide  for  the  trial  of  such  offenses 
by  courts-martial,  and  to  prescribe  the  punishments  to  be  inflicted. 

170  The  practice  of  Impressing  seafaring  men  for  serylce  In  the  EngU&h  navy 
was  recognized  as  permissible  at  common  law,  and  was  valid  and  legal  pro- 
vided the  persons  impressed  were  proper  objects  of  the  law,  and  those  em* 
ployed  in  the  service  were  armed  with  a  proper  warrant  Rex  v.  Broadf  oot, 
18  How.  St  Tr.  1323;  Ex  parte  Fox,  6  Dum.  &  B.  27d.  No  such  practice  is 
permissible  in  this  country. 
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Froceedingi  In  gach  courts  are  not  required  to  be  commenced  by  in- 
dictment; for  the  fifth  amendment  excepts  from  its  provisions  ^'cases 
arising  in  the  land  and  naval  forces  or  in  the  militia  when  in  actual 


Same— The  Militia. 

Congress  has  power  to  ''provide  for  calling  forth  the  militia  to 
execute  the  laws  of  the  Union,  suppress  insurrections,  and  repel  inva- 
sions.'' It  may  also  ^'provide  for  organizing,  arming,  and  disciplin- 
ing the  militia,  and  for  governing  such  part  of  them  as  may  be  em- 
ployed in  the  service  of  the  United  States,  reserving  to  the  states 
respectively  the  appointment  of  the  oflaeers  and  the  authority  of  train- 
ing the  militia  according  to  the  discipline  prescribed  by  congress." 
It  will  be  perceived  that  there  are  no  militia  of  the  United  States  here 
provided  for,  and  that  the  militia  of  the  states  are  left  very  much 
to  the  government  and  control  of  their  respective  states.  Congress 
may  indeed  call  forth  the  militia,  but  only  for  specified  purposes  and 
under  certain  conditions.  They  may  be  enrolled  in  the  service  of 
the  United  States,  and  so  become  subject  to  the  general  military  law, 
but  only  for  the  purposes  mentioned,  and  even  then  the  appointment 
of  the  officers  is  left  to  the  states.  Congress  may  provide  for  the 
oi^anization  and  discipline  of  the  militia.  But  if  congress  does  not 
provide  a  general  system  for  this  purpose,  it  remains  competent  for 
the  individual  states  to  take  such  action  in  regard  to  the  organiza- 
tion and  governance  of  their  militia  as  they  shall  deem  best  And 
even  when  congress  has  prescribed  a  discipline,  the  authority  of  train- 
ing the  militia  in  accordance  therewith  remains  in  the  states.  The 
power  over  the  militia  thus  reserved  to  the  states  is  so  complete  that 
a  state  may,  unless  restrained  by  its  own  constitution,  enact  laws 
to  prevent  any  body  of  men  whatever,  other  than  the  regular  militia 
of  the  state  and  the  military  forces  of  the  United  States,  from  asso- 
ciating themselves  together  as  a  military  company  or  organization, 
or  drilling  or  parading  with  arms  within  the  state,  unless  with  the 
governor's  consent.^^^  But  when  the  militia  force  is  actually  employed 
in  the  service  of  the  United  States,  it  is  subject  to  the  control  of 
congress  in  all  particulars  the  same  as  the  regular  army.     Thus  the 


tri  Pxesrcr  v.  lUinols,  116  U.  S.  252,  6  Sup.  Ot  580. 
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ofBoera,  tbougli  appointed  by  the  states,  are  subject,  in  this  case,, 
not  only  to  the  orders  of  the  President  as  commander  in  chief,  but 
also  to  those  of  any  officer  outranking  their  own  who  may,  und»  the 
authority  of  the  President,  be  placed  over  them.  Congress  may  pro- 
vide for  calling  forth  the  militia.  And  this  is  held  to  give  congress 
the  power  to  confer  the  power  of  calling  them  forth,  under  certain 
circumstances,  on  the  President,  as  was  done  by  the  act  of  1795,  which 
is  still  in  force."*  The  militia  cannot  be  called  forth  to  do  service 
out  of  the  limits  of  the  United  States.  For  the  laws  of  the  Union 
can  be  executed  only  on  its  own  soil,  and  there  can  be  no  invasion 
or  insurrect'.on  beyond  those  limits.  But  it  is  now  agreed  that  there 
is  nothing  to  prevent  the  militia,  when  duly  called  forth  on  a  proper 
occasion,  from  being  sent  outside  of  their  own  states  in  the  service 
of  the  general  government  A  state  may  lawfully  provide  that  per- 
sons belonging  to  the  militia  and  called  forth  under  the  authority  of 
the  United  States,  who  neglect  or  refuse  to  obey  the  call,  shall  be 
tried  by  a  state  court-martial  and  punished  according  to  state  laws.^^* 

Same — Letters  of  Marque* 

A  letter  of  marque  is  a  commission  given  to  a  private  ship  by  a 
government  to  make  reprisals  on  the  ships  of  another  government 
The  power  to  grant  letters  of  marque  is  incidental  and  Implied  in 
the  power  to  declare  war.  But  it  is  also  sometimes  resorted  to, 
not  as  a  measure  of  hostility,  but  rather  as  a  peace  measure,  and  is 
intended  to  prevent  the  necessity  of  other  or  more  extreme  acts  of 
hostility.  It  was  therefore  properly  specified  as  one  of  the  enumer- 
ated powers  of  congress,  instead  of  being  left  to  be  inferred  from  the 
more  general  grant  of  authority  to  declare  war.     In  1857,  at  the  close 

iTi  Martin  v.  Mott,  12  Wheat  19;  In  re  Grlner,  16  Wis.  423.  These  doc- 
trines were  not  always  admitted  hj  the  states.  Thus,  In  8  Mass.  548,  we 
And  an  opinion  of  the  supreme  court  of  that  state  to  the  effect  that  the 
commanders  in  chief  of  the  militia  of  the  several  states  have  the  right  to 
determine  whether  any  of  the  exigencies  contemplated  by  the  federal  con- 
stitution exist,  BO  as  to  require  them  to  place  the  miUtia  or  any  part  of  them 
In  the  service  of  the  United  States  at  the  request  of  the  President,  to  be 
commanded  by  him  pursuant  to  the  acts  of  congress;  and  that  when  such 
exigency  exists,  tne  militia  so  employed  cannot  be  commanded  hy  any 
other  officers  than  their  own,  save  only  the  President 

XT«  Houston  V.  Moore,  5  Wheat  1. 
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of  the  Crimean  war,  the  congress  of  plenipotentiaries  from  the  powers 
which  had  been  engaged  in  the  conflict  issued  what  was  called  the 
*T>eclaratlon  of  Paris,"  prescribing  certain  niles  as  to  the  conduct 
of  war  and  the  protection  of  neutrals  and  their  property.  The  first 
article  of  this  declaration  is:  'Trivateering  is  and  remains  abol- 
ished." To  this  declaration  moot  of  the  great  European  powers  have 
subscribed,  accepting  its  terms  aa  a  part  of  the  international  law 
by  which  they  are  to  be  governed.  But  the  United  States  has  never 
given  its  adherence.  And  it  is  a  serious  question  whether  it  would 
be  within  the  power  of  congress,  or  of  the  President  and  senate  by 
treaty,  to  accede  to  this  declaration.  For  that  would  amount  to  a 
deliberate  surrender  of  a  portion  of  the  power  confided  to  congress 
by  the  constitution.  Whether  it  could  be  placed  forever  in  abey- 
ance, so  that  no  future  congress  could  exercise  the  right  to  commis- 
sion privateers,  without  an  amendment  to  the  constitutioUi  is  at  least 
very  doubtfuL 

Oovemmmt  tf  Ceded  IHstricte, 

Soon  after  the  formation  of  the  federal  government,  the  cession 
of  territory,  to  constitute  the  seat  of  government,  contemplated  by 
this  clause  of  the  constitution,  was  made  by  the  states  of  Maryland 
and  Virginia.  The  tract  thus  acquired  by  the  national  government 
waa  at  first  called  the  "Territory  of  Columbia,"  but  afterwards  re- 
c^ved  the  name  which  it  now  bears,  "The  District  of  Columbia."  The 
portion  granted  by  Virginia  was  afterwards  retroceded  to  that  state 
by  the  United  States,  so  that  the  District,  as  at  present  constituted, 
Heft  wholly  within  the  exterior  boundaries  of  the  ori^nal  state  of 
Maryland.  For  some  time  the  District  was  under  a  territorial  form 
of  government,  but  this  was  afterwards  abolished,  and  it  is  now  only 
a  municipal  corporation."*  The  local  laws  of  the  two  states  making 
the  cession,  existing  at  that  time,  were  held  to  remain  in  force,  in 
so  far  as  they  affected  rights  of  property,  and  until  they  were  changed 
by  congress."'  But  oonj^ress  has  now  covered  almost  the  entire 
field  of  civil  and  criminal  legislation,  by  statutes  t^nacted  expressly 
for  the  District,  and  but  small  traces  of  the  original  laws  of  Mary- 
land now  remain  in  force. 

IT*  Metropolitan  R.  Co.  v.  District  of  Columbia,  132  U.  S.  1,  10  Sup.  Ot  19. 
IT  5  Thaw  v.  Ritchie,  136  U.  S.  619, 10  Sup.  Ct  1037. 
BIi.CON8T.L.— 16 
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Since  the  constitation  invests  congress  with  the  exclusive  power 
of  legislation  for  this  District,  evidently  intending  that  it  should 
act  as  the  local  legislature  of  the  District,  it  has  been  very  seriously 
questioned  whether  it  was  within  its  lawful  power  to  delegate 
this  authority  by  the  creation  of  a  territorial  government,  or  whether 
it  could  ever  again  lawfully  erect  a  law-making  body  for  the  District, 
at  least  to  the  extent  of  granting  to  it  general  legislative  author- 
ity.^^" It  will  be  perceived  that,  in  respect  to  the  District  of  Colum- 
bia, congress  is  invested  with  a  double  measure  of  poweri  The 
District  is  a  part  of  the  United  States,  and  consequently  all  acts 
of  congress  which  it  has  the  power  to  ordain,  as  legislating  for  the 
United  States,  have  force,  so  far  as  they  are  applicable,  in  the  Dis- 
trict. But  the  power  of  exclusive  legislation  over  this  territory 
also  invests  the  national  legislature  with  all  the  authority  to  make 
local  rules  and  regulations  which  is  possessed  by  the  legislature  of 
a  state  in  respect  to  its  own  citizens.  It  must  not  be  supposed, 
however,  that  in  dealing  with  the  District,  congress  is  restricted  in 
the  same  manner  as  the  legislature  of  a  state.  For  example,  the 
power  of  "exclusive  legislation"  includes  the  power  to  tax.  But 
it  is  not  to  be  supposed  that  congress,  in  laying  taxes  in  the  District 
of  Columbia,  is  territorially  restricted  as  is  the  legislature  of  a  state. 
That  is,  to  justify  such  taxation,  it  is  not  required  to  be  for  district 
purposes  only,  but  may  be  for  any  or  all  of  the  purposes  for  which 
congress  may  lawfully  exercise  the  power  of  taxation.  In  other 
words,  the  general  power  of  congress  to  lay  and  collect  taxes  ex- 
tends to  all  places  over  which  the  government  of  the  United  States 
extends,  and  to  the  District  of  Columbia  and  all  the  territories,  as 
well  as  to  the  organized  states,  and  consequently  direct  taxes  may 
be  apportioned  among  the  territories  and  the  District,  as  well  as 
among  the  several  states.^^^  And  as  the  United  States  possesses  not 
only  political,  but  also  municipal,  authority  over  the  District,  it  has 
the  right  to  condemn  lands  lying  within  the  District  for  a  publio 
park.*^* 

!»•  Roach  V.  Van  Rlswick,  McArthur  &  Mackej  (D.  O.)  171. 
ITT  Loughborough  v.  Blake,  5  Wheat  817.    See,  also,  Cohens  v.  Ylzgtala, 
6  Wheat  264,  424;  2  Story,  Const  §  1226. 
ITS  Shoemaker  v.  U.  S.,  147  U.  S.  282,  13  Sup.  Ct  361. 
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After  the  cession  of  territory  by  a  state  to  the  United  States,  the 
mimicipal  laws  of  the  state  governing  property  and  property  rights 
continue  in  force  in  the  ceded  territory,  except  so  far  as  they  may 
conflict  with  the  laws  and  regulations  of  the  United  States  applicable 
thereto;  but  the  criminal  laws  of  the  state  cease  to  be  of  force  within 
the  ceded  district.  "After  a  state  has  parted  with  its  political  juris- 
diction oyer  a  given  tract  of  land,  it  cannot  be  said  that  acts  done 
thereon  are  againsj;  the  peace  and  dignity  of  the  state,  or  are  viola- 
tions of  its  laws;  and  the  state  certainly  cannot  claim  jurisdiction 
criminally  by  reason  of  acts  done  at  places  beyond,  or  not  within,  its 
territorial  jurisdiction,  unless  by  treaty  or  statute  it  may  have  re- 
tained jurisdiction  over  its  own  citizens,  and  even  then  the  juris- 
diction is  only  over  the  person  as  a  citizen."  *^*  But  this  provision 
of  the  constitution  does  not  apply  to  land  ceded  by  a  state,  but  not 
purchased  by  the  United  States.  The  state,  in  such  case,  while 
grsinting  exclusive  jurisdiction,  may  reserve  the  right  to  tax  private 
property  within  the  district  ceded.*** 

As  to  the  limitations  upon  the  power  of  congress  in  legislating  for 
the  District  of  Columbia  and  other  ceded  places,  they  must  be  sought 
alone  in  the  constitution;  there  are  no  others.  And  these  limita- 
tions, so  far  as  concerns  private  and  political  rights,  are  found  in  the 

IT*  In  re  Ladd,  74  Fed.  81. 

ISO  Where  the  United  States  acquires  lands  within  the  Umlts  of  a  state 
by  purchase,  with  the  consent  of  the  legislature,  for  the  erection  of  forts, 
dock-yards,  arsenals,  etc.,  the  constitution  confers  upon  the  general  goyern- 
ment  ezcluslye  jurisdiction  of  the  tract  so  acquired.  But  when  it  acquires 
snch  lands  in  any  other  way  than  by  purchase  with  tiie  legislatlYe  consent, 
the  exclusive  jurisdiction  of  the  United  States  Is  confined  to  the  land  and 
buildings  used  for  the  public  purposes  of  the  general  goyemment  A  state 
may,  for  such  purposes,  cede  to  the  United  States  ezcluslye  jurisdiction 
oyer  a  tract  of  land  within  its  limits  in  a  manner  not  proylded  for  in  the 
eonstltutlon,  and  it  may  prescribe  conditions  to  the  cession,  if  they  are  not 
inconsistent  with  the  effectlye  use  of  the  property  for  the  purposes  Intended. 
And  if  a  state  thus  ceding  to  the  United  States  ezclusiye  jurisdiction  oyer 
A  tract  within  its  limits,  reseryes  to  Itself  the  right  to  tax  priyate  property 
therein,  the  acceptance  of  the  grant,  without  dissent  by  the  United  States, 
will  Imply  its  consent  to  the  reservation.  Ft  Leayenworth  R.  Go.  v.  Lowe, 
114  U.  S.  625,  6  Sup.  Ot  995:  Chicago,  B.  L  &  P.  Ry.  Co.  v.  McGUnn,  U4 
U.  &  642.  6  Sup.  Ct  1005;  Benson  v.  U.  S.,  146  U.  S.  325,  18  Sup.  Ot  60; 
Palmer  v.  Barrett,  162  U.  S.  399,  16  Sup.  Ct.  837;  In  re  KeUy,  71  Fed.  545. 
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first  eight  and  the  last  three  amendments  to  the  constltntion.  The 
provisions  guarantying  trial  by  jury,  for  instance,  are  applicable  to 
the  District,  and  cannot  be  violated  by  congress.*** 

Acquirition  cf  Territory. 

The  power  of  congress  to  acquire  new  territory,  either  by  oonqnest, 
purchase,  or  annexation,  was  much  debated  at  the  time  of  the  ae- 
quisition  of  Louisiana  from  France,  in  1803,  and  in  a  less  degree  in 
connection  with  the  purchase  of  Florida  and  of  Alaska.  It  tias 
now  come  to  be  recognized  and  established,  rather  by  precedent  and 
the  general  acquiescence  of  the  i)eople,  than  by  any  strict  constita- 
tional  justification.  In  fact,  the  power  cannot  be  derived  f r<Hn  any 
narrow  or  technical  interpretation  of  the  constitution.  But  it  Is 
necessary  to  recognize  the  fact  that  there  is  in  this  country  a  na- 
tional sovereignty.  That  being  conceded,  it  easily  follows  that  the 
right  to  acquire  territory  is  incidental  to  this  sovereignty.  It  is, 
in  effect,  a  resulting  power,  growing  necessarily  out  of  the  aggregate 
of  powers  delegated  to  the  national  government  by  the  constitution. 
And  if  a  more  positive  justification  is  needed,  it  may  be  said  that 
whereas  congress  has  power  to  make  war,  it  has  also  the  power  to 
acquire  territory  by  conquest;  and  that  since  the  President  and 
senate  possess  the  power  to  make  treaties  with  foreign  nations, 
this  may  be  understood  as  including  the  right  to  deal,  by  treaty, 
with  all  the  subjects  which  come  within  the  scope  of  the  negotiations 
of  independent  sovereignties.*** 

An  act  of  congress  passed  in  1856,***  declared  that  guano  islands 
taken  into  possession  and  occupation  by  American  citizens,  might  be 
declared  by  the  President  to  be  "appertaining  to  the  United  States.*^ 
In  regard  to  this  statute,  the  supreme  court  has  recently  declared 
that  ^j  the  law  of  nations,  recognized  by  all  civilized  states,  domin- 
ion of  new  territory  may  be  acquired  by  discovery  and  occupation, 
as  well  as  by  cession  or  conquest;  and  when  citizens  or  subjects 
of  one  nation,  in  its  name,  and  by  its  authority  or  assent,  take  and 
hold  actual,  continuous,  and  useful  possession  (although  only  for  the 
purpose  of  carrying  on  a  particular  business,  such  as  catching  and 

isi  Callan  v.  Wilson,  127  U.  S.  540,  8  Sup.  Gt  1301. 

!•«  2  Story,  Const  §§  1282-1288;  American  Ins.  Go.  v.  Canter,  1  Pet  511,  542. 

;iM  Eev.  St  U.  a  tit  72. 
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caring  flsh,  or  working  mines)  of  territory  unoccupied  by  any  other 
gOTemment  or  Its  citizens,  the  nation  to  which  they  belong  may 
exercise  such  jurisdiction  and  far  such  period  as  it  sees  fit  over 
territory  so  acquired.  This  principle  affords  ample  warrant  for  the 
legislation  of  congress  concerning  guano  islands/'  ^** 

Ditponiion  cf  Public  Lands. 

Orer  all  the  public  lands  of  the  United  States  congress  exercises 
not  merely  jurisdiction^  but  also  the  rights  of  a  proprietor.  And 
under  the  grant  of  power  to  dispose  of  the  territory  of  the  United 
States,  congress  may  dispose  of  the  public  lands  as  it  may  see  fit 
An  elaborate  system  for  the  surrey  and  sale  of  the  public  lands  has 
been  deyised,  and  an  important  bureau  of  the  Department  of  the 
Interior  is  charged  with  the  administration  of  the  laws  relating 
thereta  Congress  has  passed  numerous  acts  for  the  disposition  of 
the  public  domain  to  actual  settlers  and  purchasers.  And  it  has 
also,  at  different  times,  made  extensive  grants  to  railroads  or  other 
works  of  internal  improyement  on  a  large  scale,  as  also  to  educational 
institutions,  and  in  some  cases  to  the  various  states.  AU  such  acts 
are  unquestionably  within  the  authority  of  congress^  as  it  possesses 
the  jus  disponendi  of  these  lands.^*^ 
Qotemmeni  of  the  Territories. 

The  general  and  plenary  control  of  congress  over  the  territories 
arises  not  merely  from  the  grant  of  power  in  the  constitution  to  make 
needful  rules  and  regulations  respecting  them,  but  also  from  the 
right  of  the  national  government  to  acquire  territory,  flowing  from 
its  power  to  declare  war  and  make  treaties.  And  this  plenary 
control  extends  to  the  acts  of  territorial  legislatures."*  Subject  to 
the  limitations  expressly  or  by  implication  Imposed  by  the  consti- 
tution, congress  has  full  and  complete  authority  over  a  territory, 

!•*  Jones  V.  U.  S.,  137  U.  S.  202,  11  Sup.  Ct  80. 

i«BU.  S.  V.  Gratiot,  14  Pet  526;  Shlvely  v.  Bowlby.  152  U.  S.  1,  14  Sup. 
Ct  548.  The  treaty-making  power  of  the  United  States  has  authority  to  dis- 
pose of  the  public  domain  (as  by  treaty  with  an  Indian  tribe)  without  the 
consent  or  ratification  of  congress.  Utah  Mln.  &  Manufg  Co.  t.  Dlckert  & 
Myers  Sulphur  Co.,  6  Utah,  138,  21  Pac.  1002. 

f  Late  Oorporatlon  of  Church  of  Jesus  Christ  v.  U.  S.,  136  U.  S.  1,  10 
Sup.  Ct.  702;  U.  S.  v.  Kagama,  118  U.  8.  375,  6  Sup.  Ct  1109;  American  Ins. 
Ca  V.  356  Bales  of  Cotton,  1  Pet  511« 


?: 


Digitized  by  VjOOQIC 


280  THE   POWERS   OF   CONGRESS.  (Ch.  8 

and  may  directly  legislate  for  the  government  thereof.  It  may 
declare  a  valid  enactment  of  the  territorial  legislature  void,  or  a 
void  enactment  valid,  although  it  reserved  in  the  organic  act  no 
such  power.*^^  It  may  therefore  be  regarded  as  definitely  settled 
that  the  power  of  congress  over  the  territories  will  enable  It  either 
to  make  its  own  rules  and  r^ulations  for  their  government,  or  to 
erect  territorial  forms  of  government,  and  invest  them  with  such 
measure  of  legislative  power  as  it  may  deem  best  And  this  power 
is  exclusive,  and  exempt  from  all  interference  or  control  by  the 
states.  "The  contrary  dogma,"  says  Pomeroy,  "that  the  inhabitants 
of  a  territory  have  the  entire  control  of  their  own  local  concerns, 
and  may  form  their  own  governments  independently  of  the  national 
legislature,  never  rose  above  the  level  of  a  mere  party  cry;  it  never 
obtained  the  assent  of  any  department  of  the  government,  and  it 
has  been  distinctly  repudiated  by  the  supreme  court"  *•■ 

^*The  government  of  the  territories  of  the  United  States  belongs 
primarily  to  congress,  and  secondarily  to  such  agencies  as  ccmgress 
may  establish  for  that  purpose.  During  the  term  of  their  pupilage 
as  territories,  they  are  mere  dependencies  of  the  United  States.  Their 
people  do  not  constitute  a  sovereign  power.  All  political  authority 
exercised  therein  is  derived  from  the  general  government.  It  is, 
indeed,  the  practice  of  the  government  to  invest  these  dependencies 
with  a  limited  power  of  self-government  as  soon  as  they  have  sufficient 
population  for  that  purpose.  The  extent  of  the  power  thus  granted 
depends  entirely  upon  the  organic  act  of  congress  in  each  case,  and 
is  at  all  times  subject  to  such  alterations  as  congress  may  see  fit  to 
adopt."  *••  Congress  ''may  legislate  for  the  territory  directly  and  in 
detail.  It  may  confide  the  government  of  the  same,  with  or  without 
special  limitation,  to  a  council  or  commission  of  its  own  selection,  or 
it  may  provide  what  is  known  as  a  territorial  government,*  in  which 
the  ordinary  powers  of  legislation  shall  be  confided  to  an  assembly 

1ST  National  Bank  v.  Yankton  Oo^  101  U.  S.  129.  "Action  by  oongress  ia 
annuUing  territorial  statutes  is  rare,  and  usuaUy  only  takes  place  In  cases  wban 
they  are  not  void  of  themselyes,  but  simply  Improper  or  Inexpedient  without 
being  Ulegal  per  se.  The  usual  way  of  declaring  a  territorial  statute,  which  Is 
inconsistent  with  the  higher  law  of  congress,  inoperative,  is  through  the  conrti, 
Just  as  in  the  states  similar  enactments  would  be  adjudged  to  be  nnconstitii- 
tionaL"    In  re  Attorney  General,  2  N.  M.  49. 

Its  Pom.  Const  Law,  §  403.  is»  Snow  v.  U.  S.,  18  WalL  817. 
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chosen  by  the  residents  or  some  portion  op  class  of  them."  *••  The 
latter  system  is  the  one  now  universally  in  force  in  the  territories. 
An  act  of  congress  provides  that  "the  legislative  power  of  every  ter- 
ritory shall  extend  to  all  rightful  subjects  of  legislation  not  incon- 
sistent with  the  constitution  and  laws  of  the  United  States.  But  no 
law  shall  be  passed  interfering  with  the  primary  disposal  of  the  soil; 
no  tax  shall  be  imposed  upon  the  property  of  the  United  States;  nor 
shall  the  lands  or  other  property  of  nonresidents  be  taxed  higher 
than  the  lands  or  other  propery  of  residents.''  *•*  "A  rightful  sub- 
ject of  legislation/'  it  is  said,  "is  a  subject  which,  from  the  nature  of 
things,  the  course  of  experience,  the  practice  and  genius  of  our  gov- 
ernment, properly  belongs  to  the  legislature  to  regulate  and  control, 
rather  than  to  the  judicial  or  executive  departments  of  the  govern- 
ment.**  *•*  This  grant  of  power  to  the  territorial  legislatures  is  suiD- 
cient  to  authorize  them  to  levy  and  collect  taxes,  subject  to  the  lim- 
itations above  mentioned,  to  provide  for  the  exercise  of  the  power  of 
eminent  domain,^*'  to  pass  laws  restricting  and  regulating  the  sale 
of  articles  deemed  Injurious  to  the  health  or  morals  of  the  commu- 
nity,^** or  a  local  option  law,**"  and  to  grant  charters  of  incorpora 
tion."* 

The  organic  act  of  a  territory  is  equivalent  to  a  constitution;  it 
cannot  be  modified  or  controlled  by  the  legislature  of  the  territory.**^ 
And  an  act  of  the  territorial  legislature  in  violation  of  the  organic 
act  is  null  and  void,  unless  congress  affirmatively  approves  it.  Then 
it  would  become  part  of  the  constitution  of  the  territory,  provided 
it  was  not  in  conflict  with  the  federal  constitution.* ••  But  "the 
territories  being  mere  dependencies  of  the  United  States,  exercising 
delegated  powers,  and  their  governments  being  temporary  agencies 
employed  by  congress  to  aid  in  their  government  during  the  term  of 

ito  Nelson  t.  U.  8.,  80  Fed.  112;  The  Panama,  Deady,  27»  Fed.  Oas.  No. 
10,702. 
!•!  Rev.  St  U.  S.  I  1861. 

it«  The  Panama,  Deady,  27,  Fed.  Cas.  No.  10,702, 
!•»  Oury  V.  Goodwin  (Ariz.)  26  Pac.  376. 
!•*  Territory  v.  Guyott,  9  Mont  46,  22  Pac.  184. 
!•«  Territory  v.  O'Connor,  6  Dak.  397,  41  N.  W.  746. 
!••  Rogers  v.  Burlington,  3  WaU.  654. 
!•»  Hm  V.  Territory,  2  Wash.  T.  147,  7  Pac  68. 
it«  Godbe  T.  City  of  Salt  Lake,  1  Utah,  68. 


Digitized  by  VjOOQIC 


232  THE   POWEBS   OF   CONGRESS.  ifih.  8 

their  pupilage,  the  capacity  of  their  legislatures  is  regarded  more 
rigorously  by  the  courts,  and  their  enactments  construed  less  liberally, 
than  the  laws  made  by  a  sovereign,  and  they  will  be  held  void  with 
less  hesitation  when  they  are  clearly  unreasonable,  oppressive,  and 
unjust^  *••  The  executive  power  of  each  territory  is  vested  in  a 
governor,  who  is  appointed  by  the  president,  and  holds  his  office  for 
four  years,  unless  sooner  removed  by  the  appointing  power.**® 

According  to  the  law  of  nations,  rights  of  property  are  protected, 
even  in  the  case  of  a  conquered  country,  and  are  held  sacred  and  in- 
violable when  it  is  ceded  by  treaty,  with  or  without  any  stipulation 
to  that  effect;  and  the  laws,  whether  written  or  evidenced  by  the 
usages  and  customs  of  the  conquered  or  ceded  country,  continue  in 
force  until  altered  by  the  new  sovereign."®^  The  government  of  the 
United  States  retains  constitutional  power  to  punish,  through  its 
courts,  a  crime  committed  against  it  in  one  of  the  territories,  al- 
though such  territory  is  admitted  as  a  state  pending  the  prosecution 
and  before  conviction."®* 
Same — TJie  Northwed  Territory. 

This  was  the  name  given  to  the  great  stretch  of  territory  ceded 
to  the  United  States  by  Great  Britain  at  the  close  of  the  revolu- 
tionary war.  Out  of  it  were  afterwards  formed  the  five  states  of 
Ohio,  Indiana,  Illinois,  Wisconsin,  and  Michigan.  In  1787,  before 
the  adoption  of  the  constitution  of  the  United  States,  the  congress 
of  the  confederation  framed  an  "Ordinance  for  the  Government  ci 
the  Northwest  Territory,''  which  is  chiefly  interesting  to  the  student 
of  constitutional  law  on  account  of  the  liberal  provisions  which  it 
made  for  the  security  of  civil,  religious,  and  political  liberty,  and 
for  the  fact  that  it  prohibited  slavery  and  involuntary  servitude, 
except  as  a  punishment  for  crime,  within  the  territory.  This  ordi- 
nance was  not  abrogated  by  the  adoption  of  the  federal  constitu- 
tion, but  remained  in  force  as  the  municipal  law  of  the  territory 
in  so  far  as  it  was  not  inconsistent  with  the  constitution."^* 

!••  People  V.  Daniels,  6  Utah,  288,  22  Pac.  159. 

200  Rey.  St  U.  S.  §  1841. 

aoi  Strother  v.  Lucas,  12  Pet  410. 

«ot  u.  S.  V.  Baum,  74  Fed.  43. 

ao8  Spooner  v.  McConnell,  1  McLean,  337,  Fed.  Gas.  No.  13,245. 
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Admission  of  New  States. 

The  establishment  of  a  state  constitution  by  the  people  of  a  ter- 
ritory, which  is  to  be  admitted  into  the  sisterhood  of  states,  is  reg- 
ularly accomplished  in  the  following  manner:  First  of  all,  it  is  for 
congrecM  to  decide  whether  the  proposed  new  state  shall  be  ad- 
mitted. The  people  of  a  territory  have  no  right,  under  any  circum- 
stances, to  demand  admission  into  the  Union,  in  any  such  sense 
that  the  authorization  of  congress  can  be  dispensed  with.  The 
power  to  admit  new  states  is  vested  in  congress  exclusively.  And 
the  people  of  a  territory  cannot  force  their  way  into  the  Union  by 
framing  and  adopting  a  constitution,  electing  state  officers,  and 
assuming  to  act  aft  a  state.  Notwithstanding  such  action,  if  they 
had  not  the  authorization  of  congrese,  they  would  remain  a  terri- 
tory and  still  subject  as  such  to  the  supervision  of  the  national  gov- 
ernment Congress,  in  its  political  capacity  and  as  the  general 
guardian  of  the  nation,  must  then  consider  whether  it  is  expedient 
that  the  territory  be  admitted  as  a  state.  But  when  it  is  decided  to 
admit  the  new  state,  a  statute  is  passed  for  that  purpose,  called  an  en- 
abling act  It  describes  the  boundaries  of  the  new  state,  provides  that 
the  people  may  appoint  a  constitutional  convention,  prescribing  the 
qualifications  of  the  members  thereof  and  the  manner  of  their  elec- 
tion, as  well  as  the  qualifications  of  those  who  are  to  be  given  the  right 
to  vote  for  them,  provides  that  the  convention  so  chosen  shall  pro- 
ceed to  frame  a  constitution,  which  shall  provide  for  a  government 
republican  In  form  and  not  be  repugnant  to  any  provision  of  the 
national  constitution,  and  which  shall  be  adopted  by  the  people, 
and  then  shall  be  submitted  to  congress  for  its  approval,  and  enacts 
that  upon  such  approval,  the  territory  shall  become  and  be  a  state 
of  the  Union.  The  enabling  act  may,  and  usually  does,  contain 
many  other  provisions,  either  as  to  the  principles  or  contents  of 
the  new  constitution,  or  as  to  matters  between  the  new  state  and 
the  Union  which  are  deemed  best  settled  upon  the  admission  of 
the  state.  But  the  foregoing  elements  are  those  which  alone  are 
essential  to  it.*"*    When  the  constitution  thus  framed  is  laid  before 

so«It  Is  entirely  competent  for  congress,  In  giving  Its  consent  to  the  ad- 
mission of  a  new  state,  to  Impose  conditions  which  shall  be  binding  and 
irrevocable.  This  may  be  done  by  requiring  certain  clauses  to  be  Inserted 
tn  the  constitution  of  the  new  state,  or  by  requiring  its  legislature  to  give 
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congress,  it  is  for  that  body  to  consider  whether  it  has  been  prop- 
erly adopted,  and  whether  it  is  in  conformity  to  the  national  con- 
stitution, and  whether  it  contains  those  guaranties  of  private,  so- 
cial, and  political  rights  which  are  secured  to  the  citizens  of  the 
United  States-  If  these  facts  are  found  in  its  favor,  it  is  approved 
and  thereupon  comes  into  operation  and  effect  as  the  constitution 
of  the  new  state. 

It  will  be  noticed  that  while  the  constitution  provides  that  new 
states  may  be  admitted  into  the  Union,  it  does  not  prescribe  any 
rules  as  to  the  mode  or  manner  of  their  admission.  Consequently, 
this  whole  matter  being  within  the  control  of  congress,  that  body 
has  the  power  not  only  to  provide  a  method  of  establishing  a  new 
state,  but  also  of  condoning  any  omission  or  irregularity  in  the 
manner  in  which  its  authorization  or  its  directions  are  carried  out 
If  the  people  of  a  .territory,  without  waiting  for  an  enabling  act, 
should  meet  in  convention  and  frame  and  adopt  a  constitution,  and 
present  it  to  congress,  and  claim  admission  as  a  state,  it  is  true, 
88  already  stated,  that  congress  would  not  be  compelled  to  accept 
their  petition.  But  congress  could  do  so,  and  no  question  88  to 
the  legality  of  the  admission  of  the  state  could  thereafter  be  raised. 
So,  if  the  provisions  of  an  enabling  act  should  be  disregarded  or 
irregularly  carried  out,  it  would  unquestionably  be  within  the  power 
of  congress  to  waive  the  irregularity.  Again,  it  is  proper  for  con- 
gress, in  considering  a  constitution  framed  in  any  of  these  modes, 
to  accept  it  conditionally,  if  it  shall  find  sufficient  reason  for  such 
a  course. 

It  is  not  to  be  supposed  that  the  authority  of  congress,  in  this 
matter,  was  limited  to  that  domain  which  belonged  to  the  United 

a  formal  assent  to  the  stipulations  made  by  congress.  These  conditions  could 
not  be  abrogated  or  evaded  by  the  new  state,  as,  by  the  adoption  of  a  new 
or  amended  constitution,  at  least  In  so  far  as  they  formed  a  ^K>mpact  with  the 
general  govermnent  or  were  In  accordance  with  the  terms  of  the  federal  con- 
stitution. Brittle  V.  People,  2  Neb.  198.  The  following  may  be  mentioned  as 
examples  of  conditions  thus  Imposed:  A  requirement  that  Ihe  new  state  shaU 
renounce  all  jurisdiction  and  right  of  taxation  over  the  lands  of  the  United 
States  within  Its  borders;  that  It  shall  cede  certain  territory  to  another  state, 
or  that  a  disputed  boundary  shall  be  settled  In  a  particular  way;  that  slavery 
shall  not  be  permitted;  that  no  Invidious  laws  shall  ever  be  passed  against  oer- 
tain  classes  or  races  of  people. 
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States  at  the  adoption  of  the  constitution,  op  that  territory  newly 
acquired  may  not  be  erected  into  a  state  or  states  if  it  shall  seem 
good  to  congress^  or  that  it  is  necessary  first  to  give  a  territorial 
form  of  government  Texas,  for  example,  was  not  a  part  of  the 
original  United  States.  It  was  an  independent  republic  at  the  time 
of  its  annexation.  But  it  is  not  to  be  doubted  that  its  admission 
into  the  Union  was  in  all  respects  conformable  to  the  constita- 
tion. 

The  constitution  also  provides  that  no  new  state  shall  be  formed 
or  erected  within  the  jurisdiction  of  any  other  state  without  the 
consent  of  the  legislature  of  the  state  concerned.  The  case  of 
West  Virginia  constitutes  an  apparent  violation  of  this  rule.  For 
it  was  formed  out  of  the  territory  theretofore  belonging  to  Virginia. 
But  the  doctrine  on  which  this  action  was  justified  by  the  govern- 
ment was  as  follows:  At  that  time  the  state  of  Virginia  was  in 
armed  rebellion  against  the  United  States.  Its  government  was 
insurrectionary.  Its  legislature,  so  far  as  concerned  public  acts, 
was  unlawful.  But  the  people  occupying  a  part  of  its  territory 
remained  loyal  to  the  United  States.  These  people,  with  the  con- 
sent of  congress,  might  and  did  maintain  a  government  loyal  to 
the  United  States  and  in  full  constitutional  relations  with  the  gen- 
eral government.  It  was  in  the  power  of  congress  to  recognize  this 
loyal  government  as  the  rightful  government  of  the  state  of  Vir- 
ginia. And  such  government  could  therefore  give  its  consent  to  the 
erection  of  a  new  state,  formed  out  of  part  of  the  territory  of  Vir- 
ginia. The  legislature  of  the  new  state,  when  established,  could 
agree,  by  the  consent  of  congress,  with  the  government  of  the  old 
state  as  to  the  terms  and  conditions  of  the  partition.  This  doctrine 
has  been  accepted  by  the  courts.*** 

IliFLIED  POWERS. 

106.  The  conertltation,  after  enumerating  certain  powers 
▼ested  in  oongress,  prcvides  that  congress  shall  have  power 
to  <<make  all  laws  which  shall  be  necessary  and  proper 
for  carrjring  Into  execution  the  foregoing  powers  and  all 

SOS  VirglnU  T.  West  Virginia,  11  WaU.  Sd. 
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Other  powers  vested  by  this  constiLtutlon  In  the  govern- 
ment of  the  United  States  or  in  any  department  or  officer 
thereof.''  This  clause  is  the  foundation  of  the  doctrine  of 
implied  powers. 

This  clause,  says  Story,  ^'neither  enlarges  any  power  specifioallj 
granted,  nor  is  it  a  grant  of  any  new  power  to  congress;  but  it  is 
merely  a  declaration  for  the  removal  of  all  uncertainty  that  the 
means  of  carrying  into  execution  those  otherwise  granted  are  in- 
cluded in  the  grant  Whenever,  therefore,  a  question  arises  con- 
cerning the  constitutionality  of  a  particular  power,  the  first  ques- 
tion is  whether  the  power  be  expressed  in  the  constitution.  If  it 
be,  the  question  is  decided.  If  it  be  not  expressed,  the  next  inquiry 
must  be  whether  it  is  properly  an  incident  to  an  express  power  and 
necessary  to  its  execution.  If  it  be,  then  it  may  be  exercised  by 
congress.  If  not,  congress  cannot  exercise  it."  *••  It  would  have 
been  practically  impossible  to  make  this  provision  more  explicit.  The 
framers  of  the  constitution  might  have  attempted  a  positive  enumer- 
ation of  the  powers  comprehended  under  the  terms  "necessary  and 
proper."  But  "the  attempt  would  have  involved  a  complete  digest  of 
laws  on  every  subject  to  which  the  constitution  relates.  It  must  have 
embraced  all  future  as  well  as  all  present  exigencies,  and  have  been 
accommodated  to  all  times  and  all  occasions  and  all  changes  of 
national  situation  and  character.  Every  new  application  of  the 
general  power  must  have  been  foreseen  and  specified;  for  the  par- 
ticular powers,  which  are  the  means  of  attaining  the  objects  of  the 
general  power,  must  necessarily  vary  with  those  objects,  and  be  often 
properly  varied,  when  the  objects  remain  the  same.  Who  does  not 
at  once  perceive  that  such  a  course  is  utterly  beyond  human  reach 
and  foresight?"  *" 

To  recite  all  the  various  occasions  on  which  congress  has  arailed 
itself  of  this  grant  of  incidental  powers  would  amount  to  making 
a  transcript  of  the  federal  statutes.  But  a  few  illustrations  may 
profitably  be  introduced,  in  order  to  exhibit  the  practical  working 
of  the  power.  Almost  the  entire  criminal  jurisprudence  of  the 
United  States  is  derived  from  this  i)ower.  For  the  punishment  of 
offenses  against  the  revenue,  against  the  postal  service^  perjury, 

iot  2  Stoiy,  Oonst  i  1243.  W  Id.  I  1239. 
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embezzlement,  malfeasance  in  office,  and  many  other  felonies 
or  misdemeanors,  is  necessary  to  secure  the  due  and  effectual 
operation  of  the  laws  made  by  congress  in  the  exercise  of  its 
enumerated  powers.  The  money  powers  of  the  federal  legislature 
are  held  to  give  it  the  right  to  issue  bonds  and  establish  a  system  of 
national  banks.  Its  power  to  regulate  commerce  invests  it  with 
authority  to  improve  rivers  and  harbors,  to  maintain  a  coast  survey, 
life-saving  stations,  and  a  naval  observatory,  to  regulate  the  liabilities 
of  ocean  carriers  and  the  charges  of  railroads,  and  to  protect  com- 
merce against  unlawful  restraints  and  monopolies  and  illegal  combi- 
nations and  trusts.  Its  power  to  lay  and  collect  taxes  furnishes  the 
authority  for  the  establishment  and  maintenance  of  the  whole  elab- 
orate system  for  the  collection  of  the  customs  duties  and  internal 
revenue.  Its  authority  to  establish  post-offices  and  post-roads  includes 
the  power  to  secure  the  passage  of  the  mails  from  all  obstructions  or 
interruptions,  to  punish  offenses  against  the  postal  laws,  and  to 
exclude  lottery  advertisements  and  indecent  matter  from  the  mails, 
and  to  grant  to  telegraph  companies  a  right  of  way  over  the  public 
domain.  Wherever  congress  advances  to  fill  the  sphere  of  legislative 
jurisdiction  confided  to  it  by  the  great  grants  of  the  constitution, 
there  advances  with  it  the  right  and  power  to  choose  the  means  by 
which  its  laws  shall  be  made  effectual  and  which  are  appropriate  to 
the  ends  it  is  designed  to  accomplish.^®* 

But  it  has  been  contended  that  the  choice  of  means  or  instru- 
mentalities is  not  unrestricted.  They  must  be  "necessary"  for  car- 
lying  into  execution  the  enumerated  powers.  The  important  word 
here,  however,  is  relative,  not  absolute.  The  necessity  required  is 
not  an  imperative  necessity.  The  constitution  does  not  mean  that 
the  power  to  be  exercised  must  be  the  only  power  which  could  by 
any  possibility  be  resorted  to  for  carrying  the  design  of  congress  into 
execution.     There  may,  for  instance,  be  two  or  more  methods  of 

«»•  As  an  additional  illustration  of  this  doctrine,  we  may  mention  the  act 
of  concrress  prohibiting  federal  officers  from  giving,  soliciting,  or  receiving  con- 
tributions for  political  purposes.  This  statute  is  not  unconstitutional.  "The 
evident  purpose  of  congress  In  all  this  class  of  enactments  has  been  to  pro- 
mote efficiency  and  integrity  in  the  discharge  of  official  duties,  and  to  main- 
tain proper  discipline  In  the  public  service.  Clearly  such  a  purpose  is  within 
the  just  scope  of  legislative  power."  Br  parte  Curtis,  106  U.  S.  371,  1  Sup. 
Ot  881.     See,  also,  Opinion  of  the  Justices,  138  Mass.  601. 
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accomplishing  a  given  result  If  the  result  mnst  be  accomplished, 
any  one  of  these  methods  may  properly  be  said  to  be  necessary,  al- 
though neither  is  absolutely  necessary,  since  if  one  should  fail  the 
other  would  remain  open  and  the  result  still  be  accomplished.  The 
more  liberal  interpretation  to  be  given  to  the  word  in  this  connec- 
tion is  shown  by  the  use  of  the  phrase  "absolutely  necessary"  in  that 
clause  of  the  constitution  which  forbids  the  states  to  lay  duties  on 
imports  or  exports.  This  shows  that  the  authors  of  the  constitu- 
tion were  aware  of  the  relative  nature  of  the  word  "neceseary,**  and 
did  not  intend  to  give  it  the  most  restrictive  meaning  in  this  part 
of  the  instrument  Moreover,  it  is  here  coupled  with  the  word 
"proper."  If  the  necessity  intended  were  an  absolute  necessity,  the 
addition  of  the  word  "proper''  would  be  merely  nonsensicaL  For 
imperativeness  excludes  all  questions  of  propriety.  But  if  we  take 
the  first  word  in  a  less  restricted  sense,  the  other  may  well  be  under 
stood  as  requiring  that  the  means  chosen  shall  be  actually  appro- 
priate to  the  ends  in  view.  The  result  is  that  congress  is  invested 
with  authority  to  avail  itself  of  such  means  or  agencies  for  carry- 
ing into  effect  its  enumerated  powers  as  shall  be  requisite,  essential, 
or  conducive  to  the  accomplishment  of  that  result  and  bona  fide 
appropriate  thereto.  And  of  the  existence  of  this  kind  of  necessity, 
or  of  the  conduciveness  of  the  means  to  the  end,  congress  is  to  judge 
in  the  first  instance.  Its  decision  is  not  conclusive.  The  courts 
may  also  determine  the  question  when  it  is  properly  presented  to 
them.  But  they  will  not  set  aside  an  act  of  congress  aa  unconsti- 
tutional, on  this  ground,  unless  it  is  clearly  apparent  that  the  statute 
can  by  no  means  be  needful  or  appropriate  to  the  execution  of  any 
of  the  specified  powers  of  the  federal  legislature.  These  principles 
are  fully  sustained  by  the  decisions  of  the  supreme  court.^®* 

It  was  on  this  ground  that  the  constitutionality  of  the  act  inco^ 
porating  the  Bank  of  the  United  States  was  principally  sustained. 
And  the  reasoning  applies  equally  to  other  corporations.  It  is 
true  that  we  cannot  find  in  the  constitution  an  express  grant  of 
power  to  congress  to  grant  charters  of  incorporation.     But  if  a 

«oo  McCuUoch  V.  Maryland,  4  Wheat  816;  Martin  v.  Hunter,  1  Wheat  804; 
Gibbons  v.  Ogden,  9  Wheat  1;  Hepburn  v.  Griswold,  8  WaU.  603;  liegal 
Tender  Cases,  12  WaU.  457;  Juilliard  v.  Gr^enman,  110  U.  &  421,  4  Sup.  Ct 
122;  U.  S.  V.  Coombs,  12  Pet  72. 
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bank,  a  railroad,  a  telegraph  company,  or  any  other  kind  of  a  cor- 
poration is  a  means  or  agency  needed  by  congress  in  the  exercise 
of  its  admitted  powers,  or  conducive  to  their  due  execution,  and 
plainly  adapted  to  the  accomplishment  of  that  end,  then  congress 
has  power,  under  this  clause  of  the  constitution,  to  incorporate  it.'^® 

LIMITATIONS  ON  FOWEBS  OF  CONGRESS. 

106.  The  limitations  upon  the  legislative  po^wer  of  con- 
g^ress,  under  the  constitution,  may  be  divided  into  four 
classes; — 

(a)  Implied  limitations. 

(b)  General  limitations. 

(c)  Specific  limitations  upon  general  powers. 

(d)  Specific  limitations  upon  specific  powers. 

Implied  Limitationa, 

Besides  the  restriction  upon  the  legislative  power  of  the  United 
States  growing  out  of  the  fact  that  it  is  a  government  of  enumerated 
powers,  which  has  been  already  adverted  to,  there  are  certain 
limitations  upon  legislative  power  in  general,  arising  from  the  nature 
of  government  and  the  partition  of  powers  among  the  several  de- 
partments of  the  government,  which  are  applicable  to  congress,  as 
to  any  legislative  body.  These  limitations  are  not  expressed  in  the 
constitution,  but  they  are  none  the  less  effective  and  binding.  We 
have  chosen  to  describe  them  as  'Implied  limitations." 

It  is  clear,  in  the  first  place,^  that  congress  cannot  pass  any  law 
altering  the  form  or  frame  of  the  government,  curtailing  the  autono- 
my of  the  United  States,  or  subjecting  the  government  to  the  in- 
fluence or  ascendency  of  any  foreign  power. 

Nor  can  it  make  exterritorial  laws;  that  is,  laws  designed  to  oper- 
ate beyond  the  boundaries  or  the  jurisdiction  of  the  United  States. 

Nor  could  it  renounce  or  surrender  any  of  the  powers  granted  to  it 
1^  the  constitution,  whether  to  the  other  branches  of  the  government, 
the  states,  or  private  parties. 

tidMcOoUoch  V.  Maryland,  4  Wheat  816;  Osborn  v.  Bank  of  U.  S.,  9 
Wbeat.  738;  Farmers'  &  Mecbanics'  Nat  Bank  v.  Dearing,  91  U.  S.  29;  2 
Story.  Const  U  1259-1271. 
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Nor  could  It  legally  encroach  upon  the  province  of  either  the  execu- 
tiye  or  the  judicial  department  of  the  govemment,  or  usurp  the 
functions  of  either. 

Nor  can  it  delegate  the  powers  confided  to  it,  or  authorize  their 
exercise  by  any  other  body  wr  any  person.*" 

Oeneral  Limitatumi. 

The  general  limitations  upon  the  power  of  the  federal  government 
are  found  in  the  ninth  and  tenth  amendments  to  the  constitution. 
In  regard  to  the  first  of  these,  it  has  been  said  that  it  "was  mani- 
festly introduced  to  prevent  any  perverse  or  ingenious  misapplica- 
tion of  the  well-known  maxim  that  an  affirmation  in  particular  cases 
implies  a  negation  in  all  others,  and,  e  converso,  that  a  negation  in 
particular  cases  implies  an  affirmation  in  all  others.  The  maxim, 
rightly  understood,  is  perfectly  sound  and  safe;  but  it  has  often 
been  strangely  forced  from  its  natural  meaning  into  the  support  of 
the  most  dangerous  political  heresies."*"  The  tenth  amendment 
was  adopted  in  consequence  of  the  jealousies  felt  by  the  states  with 
regard  to  the  power  of  the  central  government,  and  was  desigaed 
to  make  it  mon;  clear  and  certain  that  the  government  of  the  United 
States  was  one  of  delegated  and  enumerated  powers.  Hie  force  and 
applicability  of  this  amendment  are  chiefly  apparent  when  it  Is  con- 
sidered in  connection  with  the  grant  to  congress  of  power  to  "make 
all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion" its  enumerated  powers.  It  should  therefore  be  studied  in  rela- 
tion to  the  doctrine  of  implied  and  incidental  powenb 

Specific  Limitations  upon  General  Powers. 

The  specific  limitations  upon  the  general  i>owers  of  congress  are 
mainly  found  in  the  first  eight  amendments  to  the  constitution  and 
in  the  last  three.     These  constitute  what  may  be  called  the  federal 

til  An  act  of  congress  authorizing  the  secretary  of  war  to  make  such  rules 
and  regulations  as  may  he  necessary  to  protect  improvements  on  a  navigahle 
river,  and  providing  that  any  violation  of  such  rules  shall  he  a  misdemeanor, 
etc.,  is  not  invalid  as  conferring  legislative  authority  on  the  secretary,  as  he 
is  only  authorized  to  make  the  rules,  and  it  is  the  act  of  congress  which  de- 
clares the  violation  to  he  punishable.  U.  S.  V.  Breen,  40  Fed.  402.  And  see 
IT.  S.  V.  Ormsbee,  74  Fed.  207. 

tit  2  Story,  Ck>nst  t  1905. 
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bin  of  rights.  They  are  intended  to  secure  those  personal,  social, 
and  political  rights  which  are  generally  esteemed  characteristic  of 
a  free  country,  against  all  abridgment  or  invidious  legislation  on  the 
part  of  the  national  government  These  are  best  considered  in 
connection  with  the  study  of  those  rights,  and  will  be  found  treated 
in  the  chapters  on  civil  and  political  rights  and  the  constitutional 
guaranties  in  criminal  cases.  But  there  are  certain  limitations  of 
federal  power,  found  in  other  parts  of  the  constitution,  which 
must  be  briefly  noticed  here,  as  belonging  to  this  class.  Thus,  '^e 
migration  or  importation  of  such  persons  as  any  of  the  states  now 
existing  shall  think  proper  to  admit  shall  not  be  prohibited  by  the 
congress  prior  to  the  year  1808."  This  obscure  phrase  was  designed 
to  secure  the  continuance  of  the  African  slave-trade  until  the  year 
designated.  Its  insertion  was  necessary  to  secure  the  adoption  of 
the  constitution,  and  was  one  of  the  principal  compromises  of  that 
instrument.  As  soon  as  the  stipulated  twenty  years  bad  elapsed, 
congress  absolutely  prohibited  the  further  importation  of  slaves,  and 
also  made  the  slave-trade  piracy  and  punishable  with  death.  Again, 
^o  money  shall  be  drawn  from  the  treasury  but  in  consequence  of 
appropriations  made  by  law;  and  a  regular  statement  and  account 
of  the  receipts  and  expenditures  of  aU  public  money  shall  be  pub- 
lished from  time  to  time."  In  regard  to  this  provision,  it  is  well 
said  by  Story  that  ^'as  aU  the  taxes  raised  from  the  people,  as  well 
as  the  revenues  arising  from  other  sources,  are  to  be  applied  to  the 
discharge  of  the  expenses  and  debts  and  other  engagements  of  the 
government,  it  is  highly  proper  that  congress  should  possess  the 
I)Ower  to  decide  how  and  when  any  money  shall  be  applied  for 
these  purposes.  If  it  were  otherwise,  the  executive  would  possess 
an  unbounded  power  over  the  public  purse  of  the  nation,  and  might 
apply  all  its  monied  resources  at  his  pleasure.  The  power  to  con- 
trol and  direct  the  appropriations  constitutes  a  most  useful  and 
salutary  check  ux>on  profusion  and  extravagance,  as  well  as  upon 
corrupt  influence  and  public  peculation."  *" 

*rNo  title  of  nobility  shall  be  granted  by  the  United  States;  and 
no  person  holding  any  ofOice  of  profit  or  trust  under  them  shall,  with- 

*i*l±  I  1848.  The  sobject  of  appropriations  and  the  legislative  control  of 
the  pubUc  money  wm  be  fully  considered  in  a  subsequent  chapter.  See  infnw 
p.  314. 

BL.OONST.U— 16 
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oat  the  consent  of  congiessy  accept  of  any  present,  emolnmenty  offlice» 
or  title,  of  any  kind  whatever,  from  any  king,  prince,  or  foreign 
state."  The  clause  which  prohibits  the  granting  of  titles  of  nobil- 
ity has  but  little  significance  at  the  present  day.  But  it  was  once 
thought  important,  aa  a  means  of  preserving  the  simplicity  of  repub- 
lican institutions  and  policy,  and  was  also  deemed  a  valuable  safe- 
guard against  the  possible  ascendency  of  powerful  and  ambitions 
families.^^*  The  same  prohibition  is  also  laid  upon  the  states. 
Specific  Limitationa  upon  Specific  Powers. 

These  limitations  have  already  been  discussed  in  connection  with 
the  powers  to  which  they  relate,  and  it  is  only  necessary  here  to 
enumerate  them,  for  the  purpose  of  giving  a  complete  oonspeotus 
of  the  powers  and  restrictions  of  the  national  legislature. 

Congress  may  alter  the  regulations  made  by  the  several  states 
as  to  the  time,  place,  and  manner  of  holding  elections  for  senators 
and  representatives,  except  as  to  the  places  of  choosing  senators. 

Congress  has  power  to  lay  and  collect  taxes.  But  all  duties,  im- 
posts, and  excises  shall  be  uniform  throughout  the  United  States, 
and  no  capitation  or  other  direct  tax  shall  be  laid  unless  in  propo^ 
tion  to  the  census  or  enumeration,  and  no  tax  or  duty  shall  be  laid 
on  articles  exported  from  any  state. 

Congress  has  power  to  regulate  foreign  and  interstate  conmierce. 
But  no  preference  shaU  be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  state  over  those  of  another. 

It  has  the  power  to  enact  laws  concerning  naturalization  and 
bankruptcy.  But  these  must  be  uniform  throughout  the  United 
States. 

It  has  power  to  grant  patents  and  copyrights.  But  these  must 
be  for  limited  times  only. 

It  may  constitute  courts.  But  these  must  be  inferior  to  the  su- 
preme court  In  other  words,  congress  can  never  strip  the  supreme 
court  of  its  functions  and  prerogatives  by  creating  another  court 
with  appellate  jurisdiction  over  it. 

S14  Congress  has  provided  that  in  case  an  aUen  applying  for  natoralisatioii 
has  borne  any  hereditary  title,  or  been  of  any  of  the  orders  of  nobility,  of  the 
kingdom  or  state  from  which  he  comes,  he  must  make  an  express  xeDonda- 
tion  of  such  title  or  order  before  being  admitted  to  citizenship,  whlcli  re- 
nunciation shaU  be  recorded.    Rev.  St  U.  &  (  2165.* 
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It  has  power  to  raise  and  support  armies.  But  no  appropria- 
tion of  money  to  that  use  shall  be  for  a  longer  term  than  two  years. 

It  may  provide  for  organizing,  anning,  and  disciplining  the  militia, 
and  for  goyeming  such  part  of  them  as  may  be  employed  in  the  serv- 
ice of  the  United  States.  But  there  is  reserved  to  the  states  the 
appointment  of  the  ofQcers  and  the  authority  of  training  the  mili- 
tia according  to  the  discipline  prescribed  by  congress. 

Congress  has  power  to  declare  the  punishment  of  treason.  But 
no  attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture 
except  during  the  life  of  the  person  attainted. 

New  states  may  be  admitted  by  congress  into  the  Union.  But 
no  new  state  shall  be  formed  or  erected  within  the  jurisdiction  of 
any  other  state,  nor  any  state  be  formed  by  the  junction  of  two  or 
more  states  or  parts  of  states,  without  the  consent  of  the  legislatures 
of  the  states  concerned  as  well  as  of  congress. 
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CTTAPTES  IX. 

INTEaSTATB  LAW  AS  DBTBRMINED  BY  THB  OONtfriTUTiOlL 

107-109.  General  Principles. 

110.  Prlyileges  of  Citlzeni. 

111.  Pnblic  Acts  and  Judicial  Proceeding!* 
112-115.  Interstate  ExtraditioD. 

QENEBAL  FBINCIFLE& 

107.  In  all  relations  not  regrulated  by  the  federal  oon* 
stitution,  the  several  states  of  the  Union  occupy  the  posi- 
tion of  independent  powers  in  close  alliance  and  friend- 
ship. 

108.  As  between  the  several  states,  and  their  i>eople,  the 
principles  of  private  international  law  apply  with  even 
greater  force  than  as  between  the  subjects  of  foreig^n  na- 
tions. 

108.  In  matters  Independent  of  the  constitution^  the 
principle  of  interstate  comity  must  yield  to  the  interests 
or  the  policy  of  the  particular  state. 

If  it  were  not  for  tbe  prorteions  of  tbe  constttntlon  of  the  United 
States,  no  state  would  be  legally  bonnd  to  give  effect  to  the  laws  or 
institutions  of  another  state  within  its  own  borders  or  in  their 
application  to  its  own  citizens,  or  to  recognize  the  judgments  or  de- 
crees of  the  courts  of  another  state  as  technically  binding  on  its 
own  courts^  or  to  accord  to  the  citizens  of  another  state,  when  resi- 
dent within  its  limits  or  there  engaged  in  business,  any  greater  rights 
or  privileges  than  it  might  see  fit  to  grant  to  citizens  or  subjects  of 
foreign  nations  under  like  circumstances.  In  all  the  most  funda- 
mental particulars,  this  power  to  discriminate  against  each  other 
is  taken  away  from  the  states  by  the  constitutional  provisions  which 
we  are  to  consider  in  the  following  pages.  But  in  all  other  matters, 
the  several  states,  being  foreign  to  each  other,  will  apply  the  rules 
eC  private  international  law  to  questions  concerning  the  property, 
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lightfly  contracts,  or  actions  of  a  citizen  of  one  state  projected  over 
into  another  state.  Tliese  rales,  while  recognized  and  enforced  by 
flift  «oiirtB  in  the  absence  of  any  oonnteryailing  statute^  yet  rest  on 
no  firmer  foundation  than  the  principle  of  interstate  comity,  and 
murt  n^ye  way  whenever  they  are  found  to  be  in  conflict  with  the 
lawi  or  polisj  of  a  state  in  the  interests  of  its  own  people.^ 


pbivhiEges  of  citizeks. 

UO.  By  a  proviaion  of  the  federal  conBtltutiozL,  fhe  dti- 
zexiB  of  each  state  are  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  states. 

What  Prmleges  Intended. 

The  sapreme  court  of  the  United  States  has  declared  that  it  will 
not  undertake  to  describe  and  define  the  rights  and  priyileges  of 
citizens  under  this  clause  in  any  general  classification,  preferring 
to  decide  each  case  which  arises  under  this  proyision  as  it  may 
come  up.*  It  is  evident,  however,  that  the  rights  and  privileges 
here  intended  are  only  such  as  belong  to  citizenship.  And  a  more 
definite  idea  of  the  meaning  of  the  clause  may  be  obtained  from  a 
consideration  of  the  purpose  with  which  it  was  inserted  in  the  oon* 
stitutlon.  This  purpose  was  to  prevent  the  states  from  making  in- 
vidious discriminations  against  non-residents,  and  to  promote  the 
unification  of  the  American  people,  by  breaking  down  state  lines, 
in  respect  to  the  enjoyment  of  social  and  business  privileges  and  the 
fayor  and  protection  of  the  laws.  Accordingly  we  may  say  that  the 
privileges  and  immunitieB"  secured  by  this  part  of  the  constitu- 
tion include  protection  by  the  government;  the  enjoyment  of  life 
and  liberty,  with  the  right  to  acquire,  possess,  and  dispose  of  prop- 
erty of  eyery  kind,  and  to  pursue  and  obtain  happiness  and  safety, 
tabjeet  only  to  such  restrictions  aa  the  government  may  justly  pre- 
scribe for  the  general  good;  the  right  of  a  citizen  of  one  state  to 
pass  freely  into,  through,  and  out  of  all  the  other  states,  or  to  reside 
in  any  other  state,  for  the  purposes  of  trade,  professional  puisuits, 

1  Shaw  V.  Brown,  85  MIbb.  246;  Donovan  v.  Pitcher,  68  Ala.  411. 
•  Conner  y.  Emott,  18  How.  691. 
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or  otherwise;  the  right  to  claim  the  ben^t  of  its  laws,  either  as  a 
protection  against  injustice  or  as  a  means  of  enforcing  his  rights 
in  its  courts;  and  the  right  to  be  exempt  from  all  discriminations 
and  from  any  higher  taxes,  impositions,  or  other  burd^is  than  are 
paid  by  the  citizens  of  the  state.'  A  statute  which  forbids  the 
appointment  of  any  non-resident  of  the  state  as  trustee  in  a  deed 
or  mortgage  or  any  other  instrument  except  wills,  and  prohibits 
any  such  person  so  appointed  from  acting  as  such  trustee,  is  uncon- 
stitutional, as  infringing  upon  the  constitutional  rights  of  citizens 
of  other  states.  For  if  the  acquisition  of  property  in  trust  could  be 
denied  to  them,  it  would  be  equally  possible  to  forbid  them  to  ao* 
quire  property  in  fee.* 

What  PrwHeges  not  Induded* 

This  clause  of  the  constitution  does  not  confer  upon  the  oitizena 
of  each  state  the  right  of  voting,  of  being  elected,  or  of  holding 
office  in  the  other  states.  These  are  political  privileges  which  each 
state  may  justly  reserve  for  its  own  citizens.  But  it  would  not  be 
competent  for  the  state  to  deny  to  non-residents  the  right  to  aoquire 
citizenship  among  its  own  people,  upon  abandoning  their  former 
domicile,  as  a  preliminary  to  exercising  the  right  of  suffrage.*  Nor 
does  this  constitutional  provision  entitle  the  citizens  of  the  various 
states  to  share  in  the  common  property  of  citizens  of  a  particular 
state,  e.  g.,  the  right  of  fishing  in  navigable  waters  of  the  state.  It 
is  not  infringed  by  a  state  law  confining  the  right  of  fishing  in  such 
waters  to  citizens  of  the  state.*  While  a  citizen  of  the  United 
States  not  resident  within  the  state  cannot  be  denied  access  to  the 
courts,  a  statute  which  restricts  the  right  of  commencing  the  process 
of  foreign  attachment  to  citizens  of  the  state  is  not  repugnant  to 
this  clause  of  the  constitution.'  Nor  does  it  prevent  the  requirement 
that  non-resident  plaintiffs  shall  furnish  security  for  costs  in  actions 

t  Gorfleld  v.  Ctoryell,  4  Wash.  G.  O.  871,  Fed.  Oas.  No.  8,290;  McCready  v. 
Oom.,  27  Grat  965;  Ward  v.  Maryland,  12  WalL  418^  480;  Cb»ndall  v.  Nevada, 
6WaU.S5. 

4  Roby  V.  Smith,  181  Ind.  842»  80  N.  E.  1008w 

ft  Campbell  v.  Morris,  8  Har.  &  McH.  635,  554. 

•  McCready  v.  Virginia,  94  U.  8.  301;  State  v.  Tower,  84  Me.  444,  M  AtL 
888. 

T  Kincald  v.  Francis,  Ooolce  (TennJ  48. 
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commenced  by  them  in  the  courts  of  the  state.*  Nor  is  a  statute 
unconstitutional  on  this  ground  which  authorizes  actions  to  be  begun 
against  non-resident  defendants  by  a  constmctiYe  service  of  process 
by  publication  and  the  attachment  of  property  within  the  jurisdiction 
«f  the  court* 

Wh9  are  Oitizem. 

Since  the  constitution  provides  that  the  citizens  of  **each  state^ 
shall  be  entitled  to  these  privileges  and  immunities,  it  may  well  be 
questioned  whether  citizens  resident  in  the  territories  and  the  Dis- 
trict of  Columbia  may  claim  the  benefit  of  this  clause.  The  same  -7 
reason  which  excludes  them  from  the  right  to  sue  citizens  of  the 
states  in  the  federal  courts  would  seem  to  be  operative  here.  But 
the  point  has  not  been  judicially  decided.  But  it  is  settled  that  oor^ 
porations  are  not  citizens,  within  the  meaning  of  this  provision; 
It  is  intended  to  apply  to  natural  persons  only.  Hence  a  state  may 
lawfully  either  grant  or  refuse  to  foreign  corporations  the  privilege 
of  doing  business  wjthin  its  limits,  and  if  it  accords  the  privilege^  it 
may  impose  terms  and  conditions  on  its  exercise.^* 

IXscrminating  Taxes. 

A  state  statute  imposing  a  license  tax  upon  peddlers,  salesmen, 
or  traveling  merchants,  must  not  make  any  discrimination  against 
citizens  of  other  states,  either  by  placing  a  heavier  burden  of  tax- 
ation upon  them  than  is  borne  by  the  citizens  of  that  state,  or  by 
giving  to  its  own  citizens  privileges  which  are  not  accorded  to 
non-residents  in  the  same  line  of  business.  If  it  does,  it  is  obnox- 
ious to  the  clause  under  consideration.^^    And  any  tax  law  of  a  state 

•  Holt  V.  Railroad  Co.,  81  Md.  210,  81  Atl.  809;  Cnrnmings  v.  Wingo,  81  8. 
O.  427,  10  S.  B.  107. 

•  Held  V.  Mlckles  (Tex.  Civ.  App.)  29  S.  W.  663. 

10  Paul  V.  Virginia,  8  Wall.  168;  Ducat  v.  Chicago,  10  WalL  410;  Liverpool 
Ins.  Co.  V.  Massachusetts,  Id.  566;  Warren  ManuTg  Co.  v.  Etna  Ins.  Co.,  2 
Paine,  601,  Fed.  Gas.  No.  17,206;  Pembina  C.  S.  M.  &  M.  Ca  v.  Pennsylvania, 
126  U.  8. 181, 8  Sup.  Ot  787;  Horn  Silver  Min.  Co.  v.  New  York,  148  U.  S.  805, 
12  Sup.  Ot  408;  Slaughter  v.  Com.,  13  Grat.  767;  People  v.  Imlay,  20  Barb. 
68;  W.  U.  TeL  Co.  v.  Mayer,  28  Ohio  St.  521;  Fire  Department  v.  Helfenstein, 
16  WlB.  186;  NorfoUc  &  W.  R.  Co.  v.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ot 
96& 

li  Ward  V.  Maryland*  12  WalL  418;  McGuire  v.  Parker,  82  La.  Ann.  882; 
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which  necessarily  discriminateB  against  the  introduction  and  sale 
of  the  manufactures  or  products  of  another  state  or  states,  and  in 
favor  of  the  manufactures  or  products  of  its  own  citizens  and  against 
those  of  other  states,  is  unconstitutional,  for  the  same  reason.^' 


PUBLIC  ACTS  AND  JUDICIAL  PBOCEEDIKGS. 

HI.  The  constitation  also  provides  that  <<Aill  faith  and 
credit  shall  be  g^iveii  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state.  And  the  con- 
gress may  by  general  laws  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be  proved,  and 
the  effect  thereof.'* 

Public  AcU. 

This  constitutional  requirement  implies  that  the  public  acts  (that 
is,  statutes)  of  every  state  shall  be  given  the  same  effect  by  the 
courts  of  another  state  that  they  have  by  law  and  usage  at  home. 
This  of  course  does  not  give  them  any  ex-territorial  effect,  but  ap- 
plies only  to  the  determination  of  cases  which  they  are  alleged  to 
govern.  But  the  courts  of  one  state  cannot  take  judicial  notice 
of  the  laws  of  another  state;  they  must  be  proved  as  facts. ^* 

JudgmejUs  and  Decreed. 

If  it  were  not  for  this  provision  of  the  constitution,  and  the  acts 
of  congress  passed  in  pursuance  of  it,  the  judgments  and  decrees 
of  each  state  would  be  regarded  as  foreign  judgments  in  the  courts 
of  every  other  state,  and  their  effect  would  have  to  be  determined 
by  the  principles  of  international  law  or  by  such  other  considera- 
tions as  are  influential  in  fixing  the  status  of  judicial  records  brought 
from  foreign  countries.^*    A  similar  provision  was  found  in  the  arti- 

Daniel  v.  Trustees  of  Richmond,  78  Ky.  642;  State  v.  Lancaster,  63  N.  H.  267; 

Rash  V.  HoUoway,  82  Ky.  674.    See  In  re  Rudolph,  6  Sawy.  295,  2  Fed.  66. 
i«  Waning  V.  Michigan,  116  U.  S.  446,  6  Sup.  Ct  454;  Webber  v.  Virginia,  103 

U.  S.  344;  Vines  v.  State,  67  Ala.  78. 
1*  Chicago  &  A.  R.  Co.  v.  Wiggins  Ferry  Co.,  119  XT.  S.  615,  7  Sup.  Ot  S9a 
14  Buckner  v.  Flnley,  2  Pet  586;  Warren  Manuf' g  Co.  v.  Etna  Ins.  Co.,  2 

Palne^  601,  Fed.  Cas.  No.  17,206. 
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des  of  confederation,  and  it  was  constmed  as  prohibiting  a  re-exam- 
ination on  the  merits  of  a  decree  rendered  in  a  sister  state.*' 

I&  pursuance  of  the  power  given  to  congress  to  prescribe  the 
maimer  of  authenticating  the  records  and  judicial  proceedings  of 
«ther  states^  and  the  effect  thereof,  that  body  early  passed  an  aot 
which  was  expressed  as  follows:  *The  records  and  judicial  pro- 
ceedings of  the  courts  of  any  state  shall  be  proved  and  admitted 
in  any  other  court  within  the  United  States,  by  the  attestation  of 
the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  to- 
gether with  a  certificate  of  the  judge,  or  presiding  magistrate,  as 
the  case  may  be,  that  the  said  attestation  is  in  due  foraL  And  the 
•aid  records  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts  of  the 
state  from  whence  the  said  records  are  or  shall  be  taken.''  A  sub- 
lequent  statute  extended  the  provisions  of  this  act  to  ''the  terri- 
tories of  the  United  States,  and  the  countries  subject  to  the  juris- 
diction of  the  United  States."  **  This  statute,  it  is  held,  does  not 
prevent  a  state  from  making  such  further  rules,  in  regard  to  the 
authentication  of  foreign  judgments,  as  it  may  deem  best,  provided 
only  that  they  are  not  inconinstent  with  the  act  of  congress. 
Ndther  does  the  statute  render  it  inadmissible  to  prove  such  a 
judgment  in  a  manner  which  would  be  suificient  at  common  law.*^ 

It  is  now  finally  and  firmly  settled  that  a  judgment  rendered  by  a 
ooort  of  competent  authority,  having  jurisdiction  of  the  parties  and 
the  subject  matter,  in  one  state,  is  conclusive  on  the  merits  in  the 
courts  of  every  other  state,  when  made  the  basis  of  an  action,  and 
in  BQch  action  the  merits  cannot  be  inquired  into.*'  Under  this 
clause  of  the  constitution,  therefore,  the  judgment  of  a  court  in  a 
sister  state  is  to  be  accorded  the  same  faith  and  credit  which  it  re- 

i>  Jenkins  v.  Pntnam,  1  Bay  (S.  G.)  a 

i«  Act  May  26, 1790  (1  Stat  122;  Rev.  St  U.  S.  (  906);  Act  March  27,  1804  (2 
8tat2Qg). 

IT  Gaines  v.  Belf,  12  How.  472:  White  v.  Burnley,  20  How.  286. 

^•MIUs  V.  Duryea,  7  Oranch,  481;  Hampton  v.  McOonnell,  8  Wheat  284; 
McElmojle  v.  Cohen,  18  Pet  812;  Christmas  v.  Buaaell,  5  WalL  290;  In- 
\  Oo.  V.  Harris,  97  U.  8.  88L 
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ceiyeB  at  home.  It  is  of  a  higher  grade  than  a  foreign  judgment, 
for  its  effect  is  regnlafed  by  the  constitntion.  But  yet  it  is  not  the 
same  as  a  domestic  Judgment,  for  it  is  not  executory  by  itself.  But 
the  judgment,  if  valid  at  home,  is  to  be  considered  valid  everywhere 
within  the  United  States,  and  if  binding  on  the  parties  at  home, 
it  is  conclusive  in  all  other  courts  in  the  Union.^'  But  the  judg- 
ment, as  already  stated,  is  not  executory  in  a  foreign  state;  that 
Is,  it  does  not  per  se  authorize  the  issue  of  final  process  or  the  ex- 
ercise of  auxiliary  jurisdiction,  but  only  when  merged  in  a  new 
judgment  recovered  in  the  foreign  state.*®  Again,  judgments  of 
one  state,  when  sought  to  be  enforced  in  the  courts  of  another,  do 
not  enjoy  the  right  of  privilege,  priority,  or  lien  which  they  have 
in  the. state  where  they  are  pronounced,  but  only  that  which  the 
lex  fori  gives  to  them  by  its  own  laws  in  their  character  of  foreign 
judgments.*^  And  while  the  judgment  is  conclusive  on  the  merits, 
yet  It  is  open  to  the  party  who  desires  to  assail  it  to  show  that  it 
is  not  in  effect  a  valid  and  subsisting  judgment,  such  as  is  entitled 
to  the  benefit  of  the  constitutional  provision.  Thus,  he  may  show 
that  the  judgment  has  been  set  aside  by  the  court  which  rendered 
it,  or  reversed  by  an  appellate  court  Further,  he  may  show  any- 
thing which  goes  in  discharge  of  the  judgment,  as  that  it  haa  been 
paid,  or  released,  or  compromised.  Also  he  may  show  that  the 
judgment,  as  a  cause  of  action,  is  barred  by  the  statute  of  limita- 
tions of  the  state  where  the  judgment  is  sought  to  be  enforced,  if 
that  statute  is  so  framed  as  to  include  judgments.**  So  also,  the 
party  may  deny  that  the  court  which  rendered  the  judgment  had 
jurisdiction  of  his  person  or  of  the  subject  matter  of  the  suit,  and 
thereupon  it  becomes  the  duty  of  the  court  where  the  record  is 
offered  to  inquire  into  the  allegation,  and  if  it  is  found  that  there 
was  such  a  lack  of  jurisdiction,  then  the  judgment  must  not  be  en- 

!•  Armstrong  v.  Carson,  2  DalL  302,  Fed.  Ows.  No.  543;  Nations  v.  Johnson, 
24  How.  195;  Field  v.  Glbbs,  1  Pet  C.  O.  155,  Fed.  Cas.  No.  4,766;  Bryant 
V.  Hunter,  3  Wash.  O.  C.  48,  Fed.  Gas.  No.  2,068. 

to  Glaflln  V.  McDermott,  12  Fed.  875;  Walser  v.  Seligman,  18  Fed.  41B. 

ti  McElmoyle  v.  Oohen,  18  Pet  812;  Story,  Gonfl.  Laws,  i  609. 

**  McElmoyle  v.  Cohen,  18  Pet  812;  Napier  v.  Gldlere,  1  Speer,  Bq.  215; 
Reld  V.  Boyd«  18  Tex.  241;  Jacquettft  v.  Hugunon,  2  McLMn,  129,  Fed.  Oaa» 
No.  7,169. 
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forced  against  him.**  But  the  judgment  is  not  impeachable  in  the 
courts  of  another  state  on  the  ground  of  any  mere  error  or  irregu- 
laritji  or  upon  any  allegations  that  it  was  unjust  or  ill-founded. 
And  it  seems  also  (though  the  point  is  not  entirely  free  from  doubt) 
that  fraud  in  the  obtaining  of  the  judgment  is  not  a  good  defense, 
for  the  parfy  who  desires  to  avoid  it  on  the  ground  of  fraud  has 
his  opportunity  in  the  court  which  rendered  the  judgment,  and  It 
is  there  he  must  ayail  himself  of  it.*^ 

The  question  of  the  validity  and  effect  of  judgments  from  an- 
other state  has  most  frequently  arisen  in  cases  where  such  judg- 
ments were  given  against  non-residents.  Without  attempting  to 
discuss  all  the  various  and  interesting  questions  which  are  involved 
in  this  subject,  it  may  be  said,  briefly,  to  be  the  accepted  doctrine 
that  the  judicial  process  of  a  state  has  no  ex-territorial  force  or 
elBcacy;  that  such  process  cannot  be  sent  into  another  state  and 
there  served  on  a  party  with  the  effect  of  legally  obliging  him  to 
appear;  that  in  such  case  the  service  amounts  to  no  more  than  a 
constructive  service;  that  the  same  consequences  and  no  others  at- 
tach to  the  service  of  process  by  published  advertisement;  that  in 
neither  of  these  modes  can  the  courts  of  the  state  acquire  such 
jurisdiction  over  the  person  of  the  defendant  as  will  authorize  them 
to  pronounce  a  personal  judgment  against  him;  that  a  personal 
judgment  rendered  in  an  action  where  the  only  service  of  process 
<m  the  defendant  was  constructive,  is  not  to  be  regarded  as  valid  or 
binding  in  the  courts  of  any  other  state.  But  since  each  state  has 
the  right  and  power  to  legislate  concerning  the  property  which  is 
within  its  limits,  and  to  provide  for  its  submission  to  pay  the  debts 
of  its  owner,  it  is  held  that  where  an  action  is  begun  against  a  non- 
resident by  the  attachment  of  property  within  the  jurisdiction  of 
the  court,  this  will  confer  jurisdiction,  not  against  the  defendant 
personally,  but  against  the  property  attached,  to  the  extent  of  au- 
thorizing the  court  to  render  a  judgment  which  may  be  enforced 

«t  D*Ar^  V.  Ketchum,  11  How.  165;  Bischoff  v.  Wethered,  9  WaU.  812; 
Tbompfion  v.  Whitman,  18  Wall.  467;  Galpin  v.  Page,  Id.  850;  Oheevsr  v. 
Wilson,  9  WaU.  106;  Arnott  v.  Webb,  1  DiU.  862,  Fed.  Gas.  No.  562;  Harris  v. 
Hardeman,  14  How.  884. 

s«  Hanley  v.  Donoghue,  116  U.  S.  1,  6  Sup.  Ot  242;  Anderson  v.  ▲ndenoa, 
S  Ohlo^  108;  2  BUu*k,  Jndgm.  H  916-921. 
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against  that  property.  And  such  a  judgment,  to  that  extent,  is  to 
be  regarded  as  valid  and  binding  everywhere  else.*"  While  the 
statute  of  limitations  of  the  state  of  the  forum  may  be  pleaded  in 
defense,  yet  it  would  not  be  competent  for  a  state  to  so  frame  Its 
law  of  limitations,  with  respect  to  judgments  from  other  states, 
as  to  effectually  nuljify  them  by  cutting  off  all  remedy  whatever. 
It  is  always  within  the  constitutional  rights  of  parties  to  have  a 
reasonable  opportunity  to  enforce  their  demands.'*  A  judgment 
rendered  by  a  justice  of  the  peace  in  another  state,  although  the 
court  be  not  one  of  record,  is  a  judicial  proceeding  within  the 
meaning  of  the  constitution,  and  full  faith  and  eredit  is  to  be  ac- 
corded to  it.*^  The  federal  tribunals  are  not  regarded  as  foreign 
to  each  other  or  to  those  of  the  several  states.  Hence  the  Judg- 
ment of  a  United  States  court,  when  sued  on  in  a  state  court  or  in 
another  United  States  court,  is  entitled  to  full  faith  and  eredit, 
and  so  are  the  judgments  of  the  state  courts  when  offered  in  the 
federal  tribunals.'®  And  the  same  rule  applies  to  the  effect  of  the 
judgments  of  the  courts  in  the  territories  and  the  District  of  Ck>- 
lumbia.'* 

INTEBSTATE  EXTBADITION. 

112.  It  is  provided  by  the  federal  constitation  that  "a 
person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  troia  Justice  and  be  found  in  another 
state,  shall,  on  demand  of  the  ezecntive  authority  of  the 
state  trom.  which  he  fled,  be  delivered  up,  to  be  removed 
to  the  state  having  Jurisdiction  of  the  crime/' 

«»  See  Pennoyer  v.  Neff,  96  U.  S.  726;  Oooper  v.  Reynolds,  10  W»n.  808; 
D'Arcy  v.  Ketcbum,  11  How.  165;  wmiams  v.  Armroyd,  7  Oranch,  428;  Bo»- 
weU  V.  OtlB,  9  How.  336;  Chase  v.  Chase,  6  Gray,  167. 

*•  Christmas  ▼.  RusseU,  5  WaU.  290. 

ST  StockweU  v.  Coleman,  10  Ohio  St  38;  Carpentw  ▼•  Pier,  80  Vt  81;  OUbs 
T.  Blackwell,  48  Ark.  60,  2  S.  W.  267. 

*•  Crescent  City  Live-Stock  Co.  ▼.  Butchers'  Union  Slaughterhouse  Co.,  120 
U.  S.  141,  7  Sup.  Ct  472;  U.  S.  ▼.  Dewey,  6  Hiss.  601,  Fed.  Om.  No.  14,966; 
Amory  v.  Amory,  8  Blss.  266,  Fed.  Cas.  No.  834. 

*•  Johnson  t.  Dobbins,  6  Wklj.  Notes  Cas.  (Pa.)  687;  2  BUu^  Judgm.  f  9e& 
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113.  To  warrant  the  rendition  of  an  alleged  criminal 
under  this  provision,  it  is  requisite — 

(a)  That  he  should  be  charged  with  the  commission  of 

a  crime  made  punishable  by  the  laws  of  the  state 
demanding  his  surrender. 

(b)  That  he  should  be  a  fugitive  from  the  justice  of  that 

state. 

(c)  That  his  rendition  should  be  demanded  by  the  ex- 

ecutive authority  of  that  state. 

(d)  That  the  requisition  should  be  accompanied  by  a 

copy  of  an  indictment  found  against  him,  or  an 
a£ELdavit  made  before  a  magistrate  charging  him 
with  having  committed  the  crime  alleged. 

(e)  That  he  should  be  arrested  on  the  order  or  author- 

ization of  the  executive  authority  of  the  state  on 
which  the  requisition  is  made. 

114.  Both  the  federal  and  the  state  courts  have  jurisdic- 
tion, on  habeas  corpus,  to  inquire  into  the  lawfulness  of 
the  custody  in  which  an  alleged  criminal  is  held  on  the 
execution  of  a  requisition. 

116.  A  person  extradited  from  one  state  to  another  may 
be  tried,  in  the  latter  state,  not  only  for  the  offense  with 
whicb  he  was  charged  in  the  requisition  papers,  but  for 
any  'and  all  criminal  charges  which  that  state  may  have 
against  hinu 

The  articles  of  confederation  contained  a  similar  clause.  It  was 
in  tke  following  words:  **If  a  person  guilty  of,  or  charged  with, 
treason,  felony,  or  other  high  misdemeanor  in  any  state  shall  flee 
from  justice  and  be  found  in  any  of  the  United  States,  he  shall, 
on  demand  of  the  governor  or  executive  power  of  the  state  from 
which  he  fled,  be  delivered  up  and  removed  to  the  state  having 
jurisdiction  of  his  offense."*'*  It  is  now  regarded  as  settled  doc- 
trine that  one  nation  cannot  claim,  as  a  matter  of  general  interna- 
tional law,  and  independently  of  treaty  stipulations,  that  another 

>•  Arttdes  of  Ck)nfederation,  art  4,  cL  2. 
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shall  surrender  up  oriminals  fleeing  from  the  justice  of  its  laws. 
And  the  criminal  laws  of  a  state  have  no  operation  beyond  its  ter- 
ritorial bounds,  and  its  jurisdiction  to  enforce  them  is  equally  limited. 
Hence,  but  for  the  provisions  of  the  federal  constitution,  no  state 
would  be  under  obligation  to  surrender  to  another  state  any  parson 
within  its  borders.  The  right  of  a^lum  in  each  would  be  as  com- 
plete and  inviolable  as  it  is  in  independent  nations  in  the  absence 
of  treaty  stipulations.'^  This  bdng  the  case,  the  undoubted  moral 
duty  which  rests  upon  the  several  states  of  the  Union  in  this  regard 
could  never  be  enforced  if  the  matter  had  not  been  regulated  by  the 
federal  constitution.  And  especially  is  this  true  since  the  states  are 
forbidden  to  make  treaties,  and  cannot,  without  the  consent  of  con- 
gress, enter  into  any  agreement  or  compact  with  each  other,  '^e 
uniform  opinion  heretofore  has  been  that  the  states,  on  the  formation 
of  the  constitution,  had  the  power  of  arrest  and  surrender  in  such 
cases,  and  that  so  far  from  taking  it  away,  the  constitution  haa  pro- 
vided for  its  exercise  contrary  to  the  will  of  a  state  in  the  case  of  a 
refusal,  thereby  settling,  as  among  the  states,  the  contested  question 
whether,  on  demand,  the  obligation  to  surrender  was  perfect  and 
imperative,  or  whether  it  rested  on  comity  and  v^as  discretionary.'' '' 
This  provision  of  the  federal  constitution,  it  is  said,  is  in  the  nature 
of  a  treaty  stipulation  between  the  states  of  the  Union,  and  is  equally 
as  binding  on  each  state  and  all  the  officers  thereof  for  its  faithful 
execution  as  though  it  were  a  part  of  the  constitution  of  each  state.*' 
Bat  it  is  still  competent  for  the  legislature  of  a  state,  in  the  exercise 
of  its  reserved  sovereign  powers,  and  as  an  act  of  courtesy  to  a  sister 
state,  to  provide  by  statute  for  the  surrender  on  requisition  of  persons 
indictable  for  murder  in  such  state,  although  they  have  never  "fled 
from  justice.^  •* 

It  has  never  been  fully  decided  whether  this  clause  of  the  con- 
stitution intended  to  leave  the  regulation  of  interstate  extradition 
wholly  to  the  individual  states,  or  whether  it  was  intended  that  con- 
gress should  pass  laws  to  enforce  the  provisions  of  this  article.  But 
at  a  very  early  day  (1793)  congress  assumed  to  define  the  duties  of 

ti  Ex  parte  McKnlght,  48  Ohio  St  588,  28  N.  E.  1034. 

ts  Holmes  v.  Jennison,  14  Pet  640,  697.    See  In  re  Fetter,  23  N.  J.  LiSW,  811. 

tt  Hibler  v.  State,  43  Tex.  107. 

•4  State  V.  HaU,  115  N.  G.  811,  20  S.  B.  728L 
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the  fltatefl  in  this  matter  more  explicitly  than  had  been  done  in  the 
constitution  itself.  It  was  enacted  that  "whenever  the  executive 
authority  of  any  state  or  territory  demands  any  person  as  a  fugitive 
from  justice,  of  the  executive  authority  of  any  state  or  territory  to 
which  such  person  has  fled,  and  produces  a  copy  of  an  indictment 
found,  or  an  affidavit  made  before  a  magistrate  of  any  state  or  ter- 
ritory, charging  the  person  demanded  with  having  committed  trea- 
son, felony,  or  other  crime,  certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  state  or  territory  from  whence  the  person 
w>  charged  has  fled,  it  shall  be  the  duty  of  the  executive  authority 
of  the  state  or  territory  to  which  such  person  has  fled  to  cause  him 
to  be  arrested  and  secured,  and  to  cause  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive  the  fugitive,  and  to 
cause  the  fugitive  to  be  delivered  to  suoh  agent  when  he  shall  appear. 
If  BO  such  agent  api)ear8  within  six  months  from  the  time  of  the 
arrest,  the  prisoner  may  be  discharged.  Any  agent  so  appointed 
who  recdves  the  fugitive  into  his  custody  shall  be  empowered  to 
transport  him  to  the  state  or  territory  from  which  he  has  fled.'' " 
Since  the  constitution  uses  only  the  word  "states,"  in  providing  for 
extradition,  while  the  act  of  congress  applies  by  its  terms  equally 
to  the  states  and  the  territories,  the  question  has  been  raised  whether 
the  statute  is  not  unconstitutional,  in  so  far  as  it  relates  to  the 
extradition  of  fugitives  from  the  territories,  for  want  of  power  in 
congress  to  prescribe  it  But  it  has  been  ruled  otherwise,  and  it 
is  held  that  the  statute  is  valid  and  constitutional  in  all  its  mate- 
rial parts.** 

To  authorize  the  issuance  of  a  requisition,  there  must  be  an  offense 
charged  which  is  punishable  under  the  laws  of  the  state  from  which 

t>  Rev.  St  V,  8.  H  5278,  5279. 

••Prlgg  V.  Fsmi87lvania,  IS  Pet  53S;  Spear,  SSxtradltlon,  2S2.  For  a 
criminal  offense  committed  within  the  District  of  Columbia  the  offender,  if 
found  b«7«Bd  the  District,  may  be  removed  there  for  triaL  In  re  Buell,  8 
DilL  116,  Fed.  Cas.  Na  2,102.  But  the  Cherokee  Nation  is  neither  a  "state" 
Bor  a  ^Herritory,"  as  these  words  are  used  ia  the  constitution.  Hence  the 
e^nstltntion  dees  not  authorise  the  governor  of  a  state  to  honor  the  demand 
of  the  chief  of  the  Cherokee  Nation  for  the  extradition  ef  a  fugitive  Ex 
parts  Mergaa,  20  Fed.  28& 
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the  requisition  issues.'^  But  it  need  not  be  an  offense  known  to 
the  common  law;  it  may  have  been  created  by  statute.  And  it  need 
not  be  an  offense  which  was  known  and  recognized  as  such  at  the  time 
of  the  adoption  of  the  constitution,  but  may  be  of  later  creation.  The 
words,  ''treason,  felony,  or  other  crime,"  as  used  in  the  constitution, 
include  every  offense  forbidden  and  made  punishable  by  the  laws  of 
the  state  where  the  crime  is  conmiitted.'* 

To  authorize  the  surrender  of  the  alleged  criminal,  he  must  be  a 
^^ugitire  from  justice."  This  phrase  describes  one  who,  haying 
committed  a  crime  in  one  jurisdiction,  flees  therefrom  in  order  to 
evade  the  law  and  escape  punishment.'*  But  any  person  answers 
the  description  who  has  committed  a  crime  in  a  state  and  withdraws 
from  the  jurisdiction  of  its  courts  without  waiting  to  abide  the  con- 
sequences of  his  act;  and  it  is  not  material  that  some  other  cause 
than  a  desire  to  '*flee"  induced  such  withdrawal.*®  **To  be  a  fugitire 
from  justice,  •  *  •  it  is  not  necessary  that  the  party  charged 
should  have  left  the  state  in  which  the  crime  is  alleged  to  have  been 
committed  after  an  indictment  found,  or  for  the  purpose  of  avoiding 
a  prosecution  anticipated  or  begun,  but  simply  that  having,  within 
a  state,  committed  that  which  by  its  laws  constitutes  a  crime,  when 
he  is  sought  to  be  subjected  to  its  criminal  process  to  answer  for  his 
offense,  he  has  left  its  jurisdiction  and  is  found  within  the  territory 
of  another."**  One  who  goes  from  the  state  of  his  residence  into 
another  state,  and  there  commits  a  crime,  and  then  returns  home,  is 
as  much  a  fi]^tive  from  justice  as  though  he  had  committed  a  crime 
in  the  state  in  which  he  resided  and  then  fled  to  some  other  state.** 
The  constitution  and  laws  apply  only  to  crimes  actually  committed 
within  the  jurisdiction  of  the  demanding  state,  not  to  such  as  were 
only  constructively  committed  there,  when  the  offender  was  not,  at 
the  time  of  the  crime,  and  has  not  since  been,  within  that  Juriadic- 

•T  Extradition  Case,  9  Pa.  Oo.  Ct  R.  27. 

88  Kentucky  v.  Dennlson,  24  How.  66;  Morton  v.  Skinner,  48  Ini.  123; 
Brown's  Oase,  112  Mass.  400;  State  v.  Stewart,  60  Wis.  587,  19  M.  W.  4Q8L 
88  State  V.  HaU,  116  N.  G.  811,  20  S.  B.  729. 
48  In  re  White,  65  Fed.  64,  6  C.  G.  A.  29. 
41  Roberts  y.  ReUly,  116  U.  S.  80,  6  Sup.  Ot  201. 
«•  111  re  Roberts,  24  Fed.  1S2;  In  re  KeUer,  86  Fed.  681. 
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tion.^'  Hence  where  one  has  been  only  constructively  present  in  a 
state,  by  being  deemed,  by  a  legal  fiction,  to  have  followed  an  agenpy 
or  instrumentality  put  in  motion  by  him  to  accomplish  a  criminal 
purpose,  he  cannot  be  said  to  be  a  fugitive  from  the  justice  of  that 
Btate/^  A  fugitive  from  Justice  who,  pending  extradition,  commits 
an  offense  against  the  laws  of  the  state  of  asylum,  must  answer  for 
such  offense  before  surrender  to  the  state  demanding  extradition.^' 

It  will  be  observed  that  the  act  of  congress  on  this  subject  provides 
that  the  requisition  must  be  accompanied  by  ^'a  copy  of  an  indictment 
found,  or  an  affidavit  made,  before  a  magistrate  of  any  state  or  ter- 
ritory, charging  the  person  demanded  with  having  committed  trea- 
son, felony,  or  other  crime.''  It  is  held  that,  within  the  meaning 
of  this  statute,  an  information  is  not  the  equivalent  of  an  indictment; 
nor  is  the  verification  on  belief  of  an  information  equivalent  to  such 
an  affidavit  as  is  contemplated.^*  If  the  prisoner  is  delivered  up  to 
the  authorities  of  the  demanding  state  on  a  requisition  based  on  a 
false  affidavit  that  he  is  a  fugitive,  he  will  be  released  on  habeas 
ccwpus.*^ 

"When  the  requisition  is  regular,  and  proceeds  from  the  proper  au- 
thority, and  is  accompanied  by  the  necessary  papers,  in  due  and 
regular  form,  it  is  the  duty  of  the  governor  upon  whom  the  requisi- 
tion is  made  to  surrender  the  fugitive.  But  this  duty  is  left  to  his 
fidelity  and  moral  sense.  If  he  will  not  perform  it,  the  courts  have 
no  power  to  compel  him  by  mandumus,  nor  is  there  any  other  way  in 
which  he  can  be  constrained.*' 

The  courts  have  power,  on  habeas  corpus,  to  review  the  decisions 
of  the  executive  authority  in  extradition  proceedings.  A  person 
arrested  under  a  warrant  of  extradition  from  one  state  of  the  Union 
to  another  is  **in  custody  under  or  by  color  of  the  authority  of  the 
United  States,**  and  hence  the  federal  courts  have  jurisdiction  to  in- 
qnire  by  habeas  corpus  into  and  determine  the  legality  of  the  same.** 

4s  Bz  parte  State,  78  Ala.  608. 
«4  State  V.  HaU,  115  N.  C.  811,  20  S.  E.  729. 
4*  Bz  parte  Hobbs,  32  Tex.  Cr.  App.  312,  22  S.  W.  lOSH 
«•  Ex  parte  Hart,  11  C.  C.  A.  165,  63  Fed.  249. 
«T  Tennessee  v.  Jackson,  86  Fed.  258. 
4t  Kentnckj  v.  Dennison,  24  How.  66. 
«•  In  re  Doo  Woon,  18  Fed.  898;  In  re  Roberts,  24  Fed.  182. 
BL.CONST.Ii.— 17 
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But  their  jurisdiction  in  this  recqpect  is  not  exclusive;  it  is  concurrent 
with  that  of  the  state  courts.  Generally  speaking,  the  courts  will 
not  overrule  the  decisions  of  the  governor,  in  extradition  cases,  unless 
they  are  clearly  satisfied  that  an  error  has  been  committed.**  Thus, 
on  habeas  corpus,  the  sufficiency  of  the  indictment  as  a  matter  of 
technical  pleading  will  not  be  inquired  into.'*  Nor,  in  reviewing  the 
action  of  the  executive  in  these  proceedings,  will  the  courts  inquire 
into  the  motives  and  purpose  of  the  proceeding  (as,  whether  it  is 
really  to  punish  a  crime  or  only  to  collect  a  debt),  nor  interfere  with 
any  matter  connected  therewith  which  lies  within  the  discretion  of 
the  governor.'* 

It  is  generally  provided  by  the  extradition  treaties  made  by  this 
country  with  foreign  nations  that  a  surrendered  criminal  can  be 
tried  only  for  the  specific  offense  for  which  he  was  extradited.  And 
if  he  is  tried  and  acquitted  on  that  charge,  or  if  he  is  not  tried  for 
that  offense  at  all,  he  has  then  the  right  to  be  set  at  liberty,  and 
must  be  allowed  a  reasonable  time  to  return  to  the  country  from 
which  he  was  taken,  before  being  proceeded  against  on  any  other 
accusation.^*  And  it  has  sometimes  been  thought  that  the  same 
principle  should  apply  to  extradition  as  between  the  several  states 
of  the  Union.  But  it  is  now  settled  that,  in  the  case  of  extradi- 
tion from  one  state  to  another,  the  prisoner  has  no  right  or  claim 
to  be  afforded  an  opportunity  of  returning  to  the  state  to  which  he 
first  fled  before  being  tried  for  another  and  distinct  offense  from 
that  designated  in  the  requisition  papers.  In  other  words,  when 
the  state  regains  possession  of  the  fugitive,  It  may  proceed  at  onoe 
to  try  him  for  any  and  all  charges  which  it  may  have  against  him.'* 

A  fugitive  from  justice  charged  with  crime  will  not  be  released 

»o  Eobb  V.  Connolly,  111  U.  8.  624,  4  Sup.  Ct  544;  Bx  parte  Reggel,  114  U. 
8.  642,  5  Sup.  Ct.  1148;  Bz  parte  Brown,  28  Fed.  653;  Hibler  v.  State,  43  Tex. 
197;  In  re  Robb,  64  Cal.  431,  1  Pac.  881;  Ex  parte  State,  73  Ala.  503. 

»i  Pearce  v.  Texas,  155  II.  S.  311,  15  Sup.  Ct  116. 

»t  In  re  Sultan,  115  N.  C.  57,  20  S.  E.  375. 

»•  U.  S.  V.  Rauscher,  119  U.  S.  407,  7  Sup.  Ct  234. 

»*  Lascelles  v.  Georgia,  148  U.  S.  537,  13  Sup.  Ct  687;  People  v.  Cross,  94 
Hun,  348,  19  N.  Y.  Supp.  271;  Id.,  135  N.  Y.  536,  82  N.  E.  246;  State  v.  Stewart 
60  Wit.  587, 19  N.  W.  429;  Carr  v.  State,  104  Ala.  4,  16  South.  150;  In  re  Petry 
(Neb.)  66  N.  W.  308;  State  v.  Kealy,  89  Iowa,  94,  56  N.  W.  283.  Compare  Ex 
parte  McKnight,  48  Ohio  St  588,  28  N.  E.  1034. 


Digitized  by  VjOOQIC 


§§   112-115)  INTERSTATE   EXTRADITION.  259 

on  habeas  corpus  because  he  was  induced  by  a  stratagem  or  trick  to 
come  within  territory  where  he  could  properly  be  arrested,  provided 
the  stratagem  used  was  not  itself  an  infraction  of  law/'  And  even 
if  a  person  is  kidnapped  and  forcibly  brought  back  to  the  state  where 
his  crime  was  committed,  without  any  extradition  or  other  regular 
proceedings,  this  will  give  him  a  right  to  proceed  against  his  abductor, 
but  it  is  no  reason  why  he  should  not  be  tried  by  the  courts  of  that 
state  for  his  offense  against  its  laws."*  Nor,  in  such  a  case,  is  there 
any  mode  in  which  the  state  from  which  he  was  abducted,  or  the 
prisoner  himself,  can  danand  and  secure  his  restoration  to  that  state, 
under  the  constitution  and  laws  of  the  Union.*^ 

••  Bx  iMUte  Brown,  28  Fed.  653. 

••  Kerr  v.  lUinois,  110  U.  S.  48d,  7  Sop.  Ot  225;  Oook  T.  Hazt,  146  U.  S. 
ass,  18  Sap.  Ct  40;  In  re  Mahon,  34  Fed.  525. 
•t  liahon  v.  Justice,  127  U.  S.  700,  8  Sup.  Ot  1204. 
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OHAPTEB  X. 

THH  ESTABLISHMENT  Of  EEPUBLIOAN  aOVBRNMBNT. 

11^118.   Republican   GoTemment  Guaiantled* 
119.   ReconstructioiL 

BEFUBLICAN  aOVERNMENT  GUABANTIED. 

116.  The  federal  constitution  provides  that  <<the  United 
States  shall  g^uarantee  to  every  state  in  this  Union  a  re- 
publican form  of  government.'' 

117.  A  republican  government  is  one  in  which  the  powers 
of  sovereignty  are  vested  in  the  people  and  are  exercised 
by  the  people,  either  directly,  or  through  representatives 
chosen  by  the  people,  to  whom  those  powers  are  specially 
delegated. 

118.  This  clause  of  the  federal  constitution  implies — 

(a)  A  power  in  the  federal  authorities  to  preserve, 

though  not  to  create,  republican  governments  in 
the  several  states. 

(b)  A  limitation  upon  the  power  of  the  people  of  each 

state  in  forming  or  amending  their  state  consti- 
tutions. 

Meaning  of  the  Term. 

No  particnlar  goyemment  is  designated  ne  "republican,**  neither 
is  the  exact  fonn  to  be  guarantied  in  any  manner  especially  de- 
scribed. Here,  as  in  other  parts  of  the  constitution,  we  are  com- 
pelled to  resort  elsewhere  to  ascertain  what  was  intended.  Tlie 
guaranty  necessarily  implies  a  duty  on  the  part  of  the  states  them- 
selves  to  proYide  such  a  goremment  All  the  states  had  govern- 
ments when  the  constitution  was  adopted.  In  all,  the  people  par- 
ticipated, to  some  extent,  through  representatives  elected  in  the 
manner  specially  provided.  These  governments  the  constitution 
did  not  change.  They  were  accepted  precisely  as  they  were,  and 
it  is  therefore  to  be  presumed  that  they  were  such  as  it  was  the 
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dnty  of  thie  states  to  provide.  TbviB  we  have  unmistakable  evi- 
dence of  what  was  ^republican"  in  form  within  the  meaning  of  the 
term  aa  employed  in  the  constitntion.^  A  republican  form  of  gov- 
emmenty  aa  distinguished  from  an  autocracy,  monarchy,  oligarchy, 
aristocracy,  or  other  form  of  government,  is  one  which  is  based 
on  the  political  equality  of  men.  It  ie  a  government  ''of  the  people, 
for  the  people,  and  by  the  people."  Its  laws  are  made  either  by 
the  whole  people  in  a  body  (in  which  case  the  form  of  government 
is  properly  called  a  Memocraoy")  or  by  representatives  chosen  for 
that  pvrpose  by  the  people.  Its  executive  power  is  lodged  in  the 
hands  of  a  eUef  magistrate,  elected  by  the  people,  directly  or  in- 
directly. It  excludes  the  idea  of  an  hereditary  ruler  or  class  of 
rolers.  But  the  idea  of  a  republic  by  no  means  involves  the  prin- 
ciple of  umlvonial  suffrage.  It  is  not  inconsistent  with  a  repub- 
licaa  government  that  the  right  to  vote  should  be  restricted  to 
adults^  males,  property  owners^  or  those  possessing  the  elements 
of  education.  It  is  only  necessary  that  the  suffrage  should  be  gen- 
erally extended  to  those  deemed  competent  to  exercise  it,  or  at 
least  that  it  should  not  be  so  restricted  as  to  exclude  all  but  a  fa- 
Toied  dass  from  participation  in  political  rights  and  privUeges. 
^  the  conittitution  a  republican  form  of  government  is  guaran- 
tied to  every  state  in  the  Union,  and  the  distinguishing  feature 
of  that  form  is  the  right  of  the  people  to  choose  their  own  officers 
for  governmental  administration,  and  pass  their  own  laws  in  virtue 
of  the  legislative  power  reposed  in  representative  bodies^  whose  legit- 
fanate  acts  may  be  said  to  be  those  of  the  people  themselves."  '  '^ 
a  republie  all  the  citizens,  as  such,  are  equal,  and  no  one  can  right- 
fully exercise  authority  over  another  but  by  virtue  of  power  con- 
stitutionally given  by  the  whole  community,  which  authority,  when 
exercised,  is  in  effect  the  act  of  the  community.  Sovereignty  re- 
sides in  the  people  in  their  political  capacity."  * 

inpcrtanee  qf  (he  Ouaranty* 

'Without  a  guaranty,  the  assistance  to  be  derived  from  the  na- 
tional government  in  repelling  domestic  dangers  which  might 
threaten  the  existence  of  the  state  constitutions,  could  not  be  de- 

1  lilDor  V.  Happcrsett,  21  WalL  175. 

•  In  re  Duncan,  130  U.  S.  449,  11  Sup.  Ct  578. 

•  PtBhattow  T.  Doane's  Adm'rs,  8  DaU.  08. 
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manded  aB  a  right  from  the  national  government  UsnrpatloD 
might  raise  its  standard  and  trample  upon  the  liberties  of  the  peo- 
ple,  while  the  national  government  could  legally  do  nothing  more 
than  behold  the  encroachments  with  indignation  and  regret.  A 
successful  faction  might  erect  a  tyranny  on  the  ruins  of  order  and 
law,  while  no  succor  could  be  constitutionally  afforded  by  the  Union 
to  the  friends  and  supporters  of  the  government*'  * 

Extent  of  Federal  Power. 

The  power  and  duty  of  the  United  States  to  guaranty  a  republi- 
can form  of  government  extends  not  only  to  the  protection  of  the 
particular  state  whose  government  is  threatened,  for  any  cause, 
with  change,  but  also  to  the  protection  of  all  the  other  states  in  the 
Union.  Such  is  the  i^ation  between  the  several  members  of  the 
American  Union  that  each  has  the  strongest  interest  in  the  main- 
tenance in  all  the  others  of  republican  government  The  prock 
perity,  and  in  some  sense  the  safety,  of  each  and  of  the  whole  de- 
pends upon  the  continuance  in  each  of  those  forms  and  institutions 
which  have  come  to  be  accepted  as  the  American  exposition  of  the 
system  of  republican  government  Hence  there  might  possibly  be 
cases  in  which  it.  would  be  the  right  and  duty  of  the  federal  gov- 
ernment to  interfere,  even  although  the  particular  state,  or  all  its 
people,  had  no  disposition  to  invoke  the  protection  of  the  guar- 
anty. In  effect,  the  guaranty  does  not  only  contain  a  promise  to 
each  state  that  it  shall  continue  to  enjoy  a  republican  form  of  gor- 
emment  as  long  as  the  Union  endures,  but  also  it  imports  a  com- 
mand to  each  state  to  maintain  and  preserve  that  form  of  govern- 
ment, under  penalty  of  the  intervention  of  the  federal  Union  for 
the  benefit  of  all  its  members.  But  '^he  authority  extends  no  fur^ 
ther  than  to  a  guaranty  of  a  republican  form  of  government,  which 
supposes  a  pre-existing  government  of  the  form  which  is  to  be  guar- 
antied. As  long,  therefore,  as  the  existing  republican  forms  are 
continued  by  the  states,  they  are  guarantied  by  the  federal  consti- 
tution. Whenever  the  states  may  choose  to  substitute  other  re- 
publican forms,  they  have  a  right  to  do  so^  and  to  claim  the  fed- 
eral guaranty  f  er  the  latter.  The  only  restriction  imposed  on  them 
is  that  they  shall  not  exchange  republican  for  anti-republican  oon- 

«  2  story,  Ck>iuit  I  1814. 
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stittitions,  a  restriction  which,  it  is  presumed,  will  hardly  be  con- 
sidered as  a  grievance."  * 

*TJnder  this  article  of  the  constitution,  It  rests  with  congress 
to  decide  what  government  is  the  established  one  in  a  state.  For 
as  the  United  States  guaranty  to  each  state  a  republican  govern- 
ment, congress  must  necessarily  decide  what  government  is  estab- 
lished in  the  state  before  it  can  determine  whether  it  is  republi- 
can or  not  And  when  the  senatois  and  representatives  of  a  state 
are  admitted  into  the  councils  of  the  Union,  the  authority  of  the 
government  under  which  they  are  appointed,  as  well  as  it^  repub- 
lican character,  is  recognized  by  the  proper  constitutional  author- 
ity. And  its  decision  is  binding  on  every  other  department  of  the 
government,  and  could  not  be  questioned  in  a  judicial  tribunal."  * 

But  this  i)ower  vested  in  congress  does  not  give  it  the  right  to 
regulate  the  elective  franchise  in  the  several  states,  or  prescribe  the 
qualiflcations  of  voters.  It  is  true  that  a  state  might  so  limit  the 
right  of  suffrage  as  practically  to  restrict  all  participation  in  the 
government  to  a  favored  class,  and  the  effect  of  such  a  restriction 
would  amount  to  the  establishment  of  an  oligarchy  or  aristocracy, 
which  would  certainly  be  incompatible  with  a  republican  form  of 
government  And  in  this  extreme  case,  it  might  be  the  duty  of 
congress  to  interfere.  But  while  congress  has  the  power  to  deter- 
mine (and  necessarily  must  determine  in  any  given  case)  whether 
the  government  actually  existing  in  a  state  is  republican  or  not,  it 
is  not  authorized  to  declare  that  universal  suffrage  is  implied  in  the 
idea  of  a  republican  government  or  that  such  and  such  restrictions 
of  the  right  of  suffrage  are  inconsistent  with  such  a  form  of  gov- 
ernment^ 

A  Limitation  on  State  Power. 

When  a  new  state  is  to  be  admitted  into  the  Union,  it  is  the  right 
and  duty  of  congress,  under  this  clause,  to  see  to  it  that  the  form  and 
constitution  of  government  proposed  to  be  adopted  is  republican. 
And  the  determination  of  congress  to  that  effect,  manifested  by  its 
admission  of  the  new  state,  is  final  and  conclusive.  So,  also,  when 
the  people  of  an  existing  state  undertake  to  revise  or  amend  the  con- 

•  The  Federalist,  No.  21.  •  Luther  v.  Borden,  7  How.  L 

T  PoDL  Const  Law,  f  210. 
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stitutlon  of  the  state,  their  power  in  that  regard  is,  as  we  have  already 
seen,*  limited  by  the  clause  in  question.  It  would  not  be  lawful  for 
them  to  make  such  changes  in  their  constitution  as  would  amount 
to  abolishing  the  republican  form  of  government  previously  eziating 
and  setting  up  in  its  place  an  unrepublican  form  or  system. 

The  Digtria  qf  Oolumbia. 

Since  the  District  of  Oolumbia  is  not  a  ^state,"  it  api>ears  that 
the  United  States  is  under  no  obligation  to  guaranty  to  the  Dis- 
trict or  to  its  inhabitants  a  republican  form  of  government  And 
in  fact,  the  government  of  the  District  is  not  at  all  in  the  form  of 
a  republic,  since  its  residents  have  no  voice  in  the  selection  of  those 
who  make  their  laws,  and  no  power  to  choose  those  who  shall  admin- 
ister the  laws. 

BECONSTBUCTION. 

119.  In  the  exercise  of  the  power  given  by  this  clause  of 
the  constitation,  conf^ress,  at  the  close  of  the  late  civil  war, 
made  provision  for  the  reorganization  and  restoration  of 
legitimate  governments,  republican  in  form,  in  the  states 
which  had  passed  ordinances  of  secession. 

The  constitutional  authority  of  congress  to  pass  the  "reconstruc- 
tion acts,*'  for  the  restoration  of  legitimate  governments  in  the  states 
which  had  joined  in  the  late  rebellion,  was  derived  from  this  clause. 
In  the  leading  case  on  this  subject  it  was  said,  inter  alia:  '*The  gov- 
ernment and  the  citizens  of  the  state  (Texas)  refusing  to  recognize 
their  constitutional  obligations,  assumed  the  character  of  enemies 
and  incurred  the  consequences  of  rebellion.  These  new  relations 
imposed  new  duties  upon  the  United  States.  The  first  was  that  of 
suppressing  the  rebellion.  The  next  was  that  of  re-establishing  the 
broken  relations  of  the  state  with  the  Union.  The  first  of  these 
duties  having  been  x)erformed,  the  next  necessarily  engaged  the  atr 
tention  of  the  national  government  The  authority  for  the  perform- 
ance of  the  first  had  been  found  in  the  power  to  suppress  insurrec- 
tion and  carry  on  war;  for  the  performance  of  the  second,  authority 
was  derived  from  the  obligation  of  the  United  States  to  guaranty 

■  Ante,  p.  48. 
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to  every  state  In  the  Union  a  republican  form  of  government  The 
latter,  indeed.  In  the  case  of  a  rebellion  which  involves  the  govern- 
ment of  a  state,  and  for  the  time  excludes  the  national  authority 
from  its  limits,  seems  to  be  a  necessary  complement  to  the  former. 
Of  this  the  case  of  Texas  furnishes  a  striking  illustration.  When 
the  war  dosed,  there  was  no  government  in  the  state  except  that 
which  had  been  organized  for  the  purpose  of  waging  war  against  the 

United  States.     That  government  immediately  disappeared 

The  new  freemen  necessarily  became  a  part  of  the  people,  and  the 
people  still  constituted  the  state;  for  states,  like  individuals,  re- 
tain their  identity  though  changed  to  some  edent  in  their  constitu- 
ent elements.  And  it  was  the  state  thus  constituted  which  was 
now  entitled  to  the  benefit  of  the  constitutional  guaranly.  There 
being  then  no  government  in  Texas  in  constitutional  relations  with 
the  Union,  it  became  the  duly  of  the  United  States  to  provide  for 
the  restoration  of  such  a  government  But  the  restoration  of  the 
government  which  existed  before  the  rebellion,  without  a  new  elec- 
tion of  officers,  was  obviously  impossible;  and  before  any  such  elec- 
tion could  be  properly  held,  it  was  necessary  that  the  old  constitu- 
tion should  receive  such  amendments  as  would  conform  its  provi- 
fflons  to  the  new  conditions  created  by  emancipation  and  afford  ade- 
quate security  to  the  people  of  the  state.  In  the  exercise  of  the 
power  conferred  by  the  guaranty  clause,  as  in  the  exercise  of  every 
other  constitutional  power,  a  discretion  in  the  choice  of  means  is 
necessarily  allowed.  It  is  essential  only  that  the  means  must  be 
necessary  and  proper  for  carrying  into  execution  the  power  con- 
ferred, through  the  restoration  of  the  state  to  its  copstitutional 
relations,  under  a  republican  form  of  government,  and  that  no  acts 
be  done,  and  no  authority  exerted,  which  is  either  prohibited  or 

unsanctioned  by  the  constitution The  power  to  carry 

into  effect  the  clause  of  guaranty  is  primarily  a  legislative  power  and 
resides  in  congress.  •  •  •  •  The  action  of  the  President  must 
therefore  be  regarded  as  provisional,  and  in  that  light  it  seems  to 
have  been  regarded  by  congress."  Congress  **proceeded  after  long 
deliberation  to  adopt  various  measures  for  reorganization  and  resto- 
ration. These  measures  were  embodied  in  proposed  amendments 
to  the  constitution  and  in  the  acts  known  as  the  reconstruction  acts, 
which  have  been  so  far  carried  into  effect  that  a  majority  of  the 
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states  which  were  engaged  In  the  rebellion  [now  all]  hare  been 
restored  to  their  oonstitational  relations,  nnder  forms  of  gOTem- 
ment  adjudged  to  be  repablican  by  congress,  through  the  admissioii 
of  their  senators  and  refHresentatiyes  into  the  ooonoOs  of  the 
Union."  • 

•  Texas  T.  White,  7  WaU.  700. 
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CHAFTEB  XL 

BXBOUnVB  POWBB  IN  THB  STATB9. 

120-122.    State  Bxecatlve  Officers. 
12&-124.    Independence  of  Bxecutive. 
125.   Powers  of  Governor. 

STATE  EXECUTIVE  OFFICERS. 

120.  The  executive  power  in  each  of  the  states  and  teiv 
ritories  is  lodged  in  a  chief  magistrate,  who  is  called  the 
<  •governor/' 

121.  In  most  of  the  states,  there  is  a  second  executive 
officer,  called  t)ie  ^^lieutenant  governor,"  who  is  to  succeed 
the  governor  in  his  office  in  case  of  the  death,  resignation, 
removal,  or  disability  of  the  latter. 

122.  The  subordinate  officers  of  a  state  government,  aft- 
er the  governor  and  lieutenant  governor,  are  ordinarily 
as  follows: 

(a)  The  secretary  of  state. 

(b)  The  state  treasurer. 

(c)  The  state  comptroller. 

(d)  The  state  auditor. 

(e)  The  attorney  general. 

(f)  The  superintendent  of  public  instruction. 

ITie  Chvemor. 

In  each  of  the  states  the  chief  oQ&cer  of  the  executive  department 
is  called  the  "governor.^*  In  all,  he  is  elected  directly  by  the  peopla 
His  term  of  office  varies,  in  the  different  states,  from  one  to  four 
years.  He  is  the  official  head  of  the  state,  and,  generally  speaking, 
is  its  representative  in  its  relations  with. the  other  states  and  with 
the  Union.  In  each  of  the  organized  territories  of  the  United  States 
the  executive  power  is  vested  in  a  governor,  appointed  by  the  President 
by  and  with  the  advice  and  consent  of  the  seilate,  who  holds  his  office 
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for  the  term  of  four  years,  unless  sooner  removed  by  the  appointing 
power.* 

The  Lit^tenant  Oavemor. 

This  officer,  in  all  the  states  where  the  office  exists,  is  elected  by 
the  people.  His  functions  are  limited.  In  most  of  the  states  he 
acts  as  president  of  the  senate  and  has  a  casting  vote.  He  succeeds 
to  the  office  of  governor  upon  the  death,  impeachm^t,  resignation,  or 
disability  of  Die  incumbent  of  that  office.  When  the  duties  of  the 
office  of  governor  devolve  upon  the  lieutenant  governor,  by  reason 
of  the  death  or  disability  of  the  governor,  he  becomes  permanent  act- 
ing governor  of  the  state  for  the  remainder  of  the  term,  or  until  the 
disability  of  the  governor  is  removed,  and  is  entitled  to  draw  the  sal- 
ary attached  to  the  office  of  governor.* 

Subordinate  State  Officere, 

Although  there  is  no  absolute  uniformity  In  the  state  constitutions 
as  to  the  officers  composing  the  remainder  of  the  executive  depart- 
ment, those  enumerated  above  are  the  ones  most  commonly  provided 
for.  In  most  of  the  states,  all  these  officers  are  to  be  chosen  by  the 
people  at  a  general  election.  But  in  some,  certain  of  the  executive 
officers  are  appointed  by  the  governor,  and,  in  a  few  states,  some  of 
them  are  chosen  by  the  legislatura  Where  the  constitution  pro- 
vides that  the  executive  department  of  the  state  shall  consist  of  cer- 
tain enumerated  officers,  its  purpose  is  to  provide  for  such  executive 
officers  as  were  deemed  absolutely  indispensable  at  the  time  the  con- 
stitution was  adopted,  leaving  it  to  the  le^slature  to  create  new 
offices  when  they  became  necessary,  and  to  abolish  the  same.  But 
the  legislature  has  no  authority  to  abolish  any  of  those  enumerated 
in  the  constitution.'  These  state  officers,  it  should  be  observed, 
occupy  a  position  very  different  from  that  of  the  heads  of  the  execu- 
tive departments  of  the  United  States.  They  do  not  form  a  cabinet 
or  ministry  to  the  governor.  They  are  not  generally  chosen  by  him, 
nor  are  they  under  his  direction  or  control.  Their  duties  and  pow- 
ers are  specifically  marked  out  in  the  constitution,  and  they  are  not 
responsible  for  their  official  acts  to  either  the  govemcH*  or  the  legisla- 
ture, but  only  to  the  people  or  the  courts. 

1  E«v.  St  U.  S.  I  IML  «  State  v.  La  Grave  (Nev.)  46  Pac  248. 

•  Parks  V.  OommlsBloners  (Colo.  Sup.)  43  Pac.  542. 
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INDEPENDENCE  OF  EXECUTIVE. 

md^  The  governor  is  invested  with  those  powers,  and 
ciharged  with  those  duties,  which,  under  the  American 
system^  are  regarded  as  executive  in  their  nature,  as  dis- 
tinguished from  legislative  and  judicial  powers  and  duties. 

124.  In  the  exercise  of  his  constitutional  powers,  and  in 
the  discharge  of  his  constitutional  duties,  he  is  independ- 
ent of  the  other  departments  of  government  and  free  from 
any  interferei;Lce  or  obstruction  on  their  part. 

V 

The  conBtitatidipal  principle  which  requires  that  the  executive 
department  of  goy^mment  shall  be  separate  from  the  legislative  and 
judicial  departments,  and  that  the  head  of  the  one  department  shall 
be  free  and  independent  in  the  exercise  of  his  constitutional  powers 
from  all  control  or  interference  of  the  others,  has  been  fully  consid- 
ered in  the  chapter  relating  to  tiiie  three  departments  of  government, 
to  which  the  reader  is  h^e  referred. 

In  regard  to  the  mannel^  of  exercising  those  powers  which  the  con- 
stitution specifically  confides  to  the  governor,  it  seems  that  the  legis- 
lature, while  it  cannot,  under  pretense  of  regulation,  deprive  the 
executive  of  any  branch  of  his  constitutional  power,  or  unduly  hinder 
him  in  the  exercise  of  it,  may  yet  make  rules  for  his  governance  in 
many  cases  where  his  authority  over  the  subject  is  not  exclusive  of 
that  of  the  legislature,  or  where  the  constitution  has  not  furnished 
the  exclusive  rule  for  the  exercise  pf  the  power. 

While  the  governor  may  be  called  to  account,  like  any  other  citizen, 
for  the  consequences  of  his  private  and  personal  acts,  whether  the 
liability  therefor  is  civil  or  criminal,  yet  he  is  not  answerable  in  the 
courts  for  any  acts  performed  by  him  iA  his  official  capacity  which  are 
political  in  their  character  or  involve  ^e  exercise  of  his  judgment 
and  discretion  as  governor.^    For  example,  it  being  made  the  gov- 

«  See  pp.  1^,  14,  84,  snpra.  In  English  law,  an  ordinary  action  cannot  be  main- 
tained against  the  king.  But  the  subject  may  pWeed  by  petition  of  rights 
which  he  may  now  by  statute  bring  in  any  of  the  8tu)erior  courts  In  which  an 
action  might  have  been  brought  if  it  had  been  a  question  l>etween  private 
parties.  This  method  of  procedure  is  Ulustrated  In  hxe  Bankers'  Case,  14 
How.  St  Tr.  1.    The  governor  of  an  English  colony  is  not  exempt  from  being 
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ernor's  duty  to  issue  a  certificate  of  election  to  each  person  elected 
a  representative  in  congress,  the  courts  have  no  jurisdiction  to  enjoin 
the  governor  from  issuing  a  certificate  to  an  applicant  for  it,  or  to 
compel  hhp  to  deliver  a  certificate  to  another  person;  for  the  official 
acts  of  the'^ecutive  can  neither  be  restrained  nor  coerced  by  the 
courts."  Neither  can  he  be  compelled  by  the  courts  to  appear  and 
testify  in  relati9n  to  matters  pertaining  to  the  exercise  of  his  execu- 
tive functions;  W  can  he  be  constrained  by  attachment  to  disclose, 
in  aid  of  an  investigation  before  a  grand  jury,  secrets  of  the  business 
of  the  executive  department  which  he  does  not  consider  it  expedient 
to  reveal.*  In  the  c^se  cited  from  New  Jersey  it  was  said:  **The 
governor  cannot  be  examined  as  to  his  reasons  for  not  signing  the 
bill,  nor  as  to  his  actioni^  in  any  respect  regarding  it.  But  there  is 
no  reason  why  he  should  hot  be  called  upon  to  testify  as  to  the  time 
it  was  ddivered  to  him.  Ijus  is  a  bare  fact  that  includes  no  action 
on  his  part.  To  this  extent,  a\  least,  I  am  of  opinion  that  he  is  bound 
to  appear  and  testify.  But  l\idll  make  no  order  on  him  for  that 
purpose.  •  •  •  •  Such  order  \ught  not  to  be  made  against  the 
executive  of  the  state,  because  it  niight  bring  the  executive  in  conflict 
with  the  judiciary.  IT  the  executi^  thinks  he  ought  to  testify,  in 
compliance  with  the  opinion  of  the  cdurt,  he  will  do  so  withoat  order. 
If  he  thinks  it  to  be  his  official  duty,  iA  protecting  the  rights  and  dig- 
nity of  his  office,  he  will  not  comply  even^^  directed  by  an  order.  And, 
in  his  case,  the  court  would  hardly  entei^ain  proceedings  to  compel 
him  by  adjudging  him  in  contempt  It  w^l  be  presumed  the  chief 
magistrate  intends  no  contempt,  but  that  hisXaction  is  in  accordance 
with  his  official  duty."  ^  \^ 

\ 
sued  for  his  debts  or  torts,  but  if  judgment  Is  given  agk(nst  him,  his  person 
18  not  liable  to  be  taken  in  execution  while  he  is  on  servlc^^  HlU  ▼.  Blgge,  8 
Moore,  P.  C.  466. 

B  Bates  V.  Taylor,  87  Tenn.  819,  11  S.  W.  266. 

•  Hartranft's  Appeal,  86  Pa.  St  433;  Thompson  y.  Railroad  Co.,  22  N.  J. 
Eq.  111. 

1  The  governor  should  not  be  required,  by  a  subpoena  duces  tecum,  to  pro- 
duce In  court  papers  which  have  been  filed  with  him  In  his  executive  capacity, 
and  which  are  in  the  nature  of  petitions  or  accusations  against  public  ofllcers 
and  demands  for  their  removaL    Gray  v.  Pentland,  2  Serg.  &  R.  (Pa.)  23. 
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POWEBB  OF  GOVEBNOB. 

126.  The  powers  and  duties  of  a  state  governor  are  or- 
<liziariiy  as  follows: 

(a)  ke  is  to  take  care  that  the  laws  of  the  state  are 

\a1thfiilly  executed. 

(b)  He^ls  to  inform  the  legrislature  of  the  condition  of , 

thdi  state,  and  to  recommend  such  measures  of 
legMation  as  he  deems  necessary  or  important. 
(o)  He  ma^  require  information  firom  the  different  of- 
ficers \t  the  executive  department  upon  subjects 
relating  to  the  duties  of  their  respective  offtces. 

(d)  He  has  thie  power  of  appointing  certain  of  the  of- 

ficers of  the  state,  and  of  removing  offtcers  for 
cause. 

(e)  He  is  commaii^er  In  chief  of  the  militia  of  the  state. 

(f)  He  has  the  power  to  grant  pardons  for  offenses 

against  the  state,  and  reprieves. 

(g)  He  has  the  power  to  convene  the  legislature  in 

special  session,  and  to  adjourn  them  in  certain 
oases, 
(h)  He  has  the  power  to  veto  bills  passed  by  the  legis- 
lature. 

Appoinitmmt$  to  Offia. 

Although,  as  a  role,  the  governor  has  tiie  power  of  appointing  oer- 
tain  of  the  offlceni  of  the  state,  there  la  no  tyiif ormity,  in  the  different 
fltatea,  as  to  the  officers  who  come  within  the  appointing  power  of 
the  ezecntiye.  In  some  states,  he  has  a  very  considerable  power  in 
this  respect  In  others,  nearly  all  the  importatit  officers  of  the  state 
are  to  be  elected,  leaving  cmly  inferior  and  sabordinate  offices  to  be 
filled  by  the  governor.  For  example,  in  some  few  states,  the  judges 
are  to  be  appointed  by  the  governor,  or  by  the  govecnor  and  council. 
But,  as  a  rule,  the  system  of  an  elective  judiciary  prevails  through- 
out the  country.  In  some  states,  appointments  made  by  the  gov- 
ernor are  to  be  confirmed  by  the  senate  or  council ;  and,  although  the 
power  of  appointment  is  constitutionally  vested  in  the  governor,  the 
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leg^lature  may  provide  that  his  nominationB  to  office  shall  be  con- 
firm^ by  the  senate.'  The  courts  will  not  pass  ob  the  question 
whether  the  goyernor,  in  remoTing  a  public  officer  whom  he  had  the 
power  ta  remove,  acted  improperly  and  vrithout  cause.*  But  where 
Ihe  constitution  gives  him  power  to  remove  an  officer  only  **for 
cause/'  his  {proceedings,  in  removing  such  officer,  may  be  reviewed  bj 
the  courts  onXcertiorari,  since  the  governor's  action  is  judicial  in  its 
nature;  but,  out  of  respect  for  the  chief  executive,  this  writ  should 
not  issue  agains^him  if  there  is  any  other  remedy.^* 
Gommanding  MUHm. 

The  governor  is  commander  in  chief  of  the  militia  of  the  state, 
and  his  authority  in  this  respect  Ib  interrupted  only  when  the  state 
troops  are  called  into  the  actual  service  of  the  United  States,  in 
which  case,  by  a  provision  of  the  federal  constitution,  the  President 
becomes  commander  in  chief.  As  commanding  the  militia,  the  gov- 
ernor has  the  power  to  recruit  or  fill  up  the  active  militia  of  the  state 
to  the  TnflTiTrmnn  limit  fixed  by  statute,  and  also  to  disband  or  muster 
out,  at  any  time,  any  company  thereof.** 
Pardons  and  Reprieves. 

In  many  of  the  states,  the  power  to  grant  pardons  and  reprieves  is 
not  confided  to  the  governor  alone,  but  is  to  be  exercised  l^  a  court 
of  pardons,  or  board  of  pardons,  of  whom  the  governor  must  be  one. 
The  pardoning  power  was  a  brandx  of  the  royal  prerogative  in  EJng- 
land,  and  has  always  been  regarded,  both  in  that  country  and  in 
this,  as  an  executive  function.  Nevertheless,  parliament  has  always 
claimed,  and  sometimes  exercised,  the  right  to  pass  acts  of  genera} 
amnesty,  and  this  example  has  occasionally  been  followed  in  Amer- 
ica. The  true  doctrine  seems  to  be  that  the  right  to  accord  a  pardon 
for  a  specific  offense  to  a  designated  individual  is  purely  an  executive 
power,  while  it  remains  competent  for  the  'legislative  authority  to 
proclaim  an  act  of  general  amnesty  or  oblivion  tor  all  past  offenses  of 
a  given  class,  or  grovnng  out  of  a  given  event  or  series  of  acts,  without 
undertaking  to  designate  the  individuals  who  may  profit  by  it*' 

•  state  V.  Boucher,  3  N.  D.  889,  56  N.  W.  142. 

•  State  V.  RoBt,  47  La.  Ann.  63,  16  South.  776. 
!•  In  re  Nichols,  6  Abb.  N.  O.  (N.  Y.)  474. 

11  Lewis  V.  Lewelllng,  53  Kan.  201,  36  Pac.  851. 

»  See  State  v.  Blalock,  PhiL  (N.  G.)  242;  State  v.  Nichols,  26  Ark.  74 
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'*The'\distinction  between  pardon,  amnesty,  and  reprieve  seems  to 
be  that 'pardon  permanently  discharges  the  individual  designated 
from  all  otv  some  specified  penal  consequences  of  his  crime,  bnt  does 
not  affect  the  legal  character  of  the  offense  committed;  while  amnesty 
obliterates  thie  offense,  declares  that  government  will  not  consider 
the  thing  done  punishable,  and  hence  operates  in  favor  of  all  persons 
involved  in  it,  whether  intended  and  specified  or  not;  and  reprieve 
only  temporarily  suspends  execution  of  punishment,  leaving  the  legal 
character  of  the  act  unchanged  and  the  individual  subject  to  its  con- 
sequences in  time  to  epme."  *• 

Pardons  are  of  tw6.  sorts, — absolute  and  conditional.  It  was  a 
rule  of  the  common  law  that  the  king,  in  granting  a  pardon,  might 
annex  to  it  any  condition,  precedent  or  subsequent,  on  the  perform- 
ance of  which  the  validity  of  the  pardon  would  be  made  to  depend.**' 
In  our  state  constitutions  this  is  generally  provided  for  by  granting 
to  the  executive  the  power  ta^grant  pardons  "upon  such  terms  as  he 
shall  think  proper,"  or  in  wovds  of  similar  import  Even  without 
this  specification,  it  would  undoubtedly  be  competent  for  the  governor^ 
possessing  general  power  to  accord  pardons,  to  annex  conditions  to* 
the  grant  of  a  pardon,  the  only  restriction  being  that  the  condition 
must  neither  be  illegal,  immoral,  l^or  impossible  to  be  performed. 
Thus,  it  is  permissible  for  the  govemof  to  grant  a  pardon  upon  condi- 
tion that  the  convict  will  leave  the  st^e  and  never  return  to  it,*"  or 
that  the  convict  shall  totally  abstain  m)m  the  use  of  intoxicating- 
liquors  for  five  years.**  Nonperformance  of  the  condition  annuls 
tbe  pardon.  That  is,  in  the  case  of  a  condition  precedent,  if  the  con- 
vict does  not  perform  it,  the  pardon  never  takes  effect;   and  in  the- 

i»Abb.  Law  Diet.  ••Pardon."  •••Pardon'  and  'artnesty'  are  not  precisely 
the  same.  A  pardon  is  granted  to  one  who  is  certainly  guilty,  sometlroefl  be* 
fore,  bnt  usually  after,  conviction;  and  tbe  court  takes  no  notice  of  It  unles» 
pleaded  or  in  some  way  claimed  by  the  person  pardoned;  and  It  is  usually 
granted  by  the  crown  or  by  the  executive.  Bnt  amnesty  is  to  those  who  may 
be  guilty,  and  is  usually  granted  by  parliament  or  tbe  legislature,  and  to 
whole  clashes,  before  trial.  Amnesty  is  the  abolition  or  oblivion  of  the  offense; 
pardon  is  its  forgiveness."    State  v.  Blalock,  Phil.  (N.  C.)  242. 

&«  4  BL  Gomm.  401. 

IB  State  V.  Wolfer,  53  Minn.  135,  54  N.  W.  1065;  State  v.  Barnes,  32  S.  €L 
14,  10  S.  B.  eil. 

i<  People  y.  Bums,  77  Hun,  02,  28  N.  Y.  Supp.  300. 
BL.CONST.Ii.— 18 
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case  of  a  condition  subsequent,  if  it  is  not  performed,  the  pardon 
becomes  void,  and  the  original  sentence  remains  in  full  force  and  may 
be  carried  into  effect."  Whether  the  condition  has  been  kept  or 
broken  is  a  question  of  fact.  And  in  some  states  it  is  held  that  a 
convict  cannot,  on  the  mere  order  of  the  governor,  be  arrested  and 
remanded  to  suffer  his  original  punishment  because  of  an  alleged 
nonperformance\of  the  condition;  but  he  is  entitled  to  a  hearinj; 
before  a  court,  aii^  an  opportunity  to  show  that  he  has  performed  the 
condition  of  his  pa^rdon,  or  that  he  has  a  legal  excuse  for  not  having 
done  so.**  But  thi^  general  rule  is  that  it  rests  with  the  governor 
alone  to  determine  ^e  fact  of  a  breach  of  the  condition,  and  to  order 
the  rearrest  of  the  convict.** 

A  pardon  is  a  deed\  to  the  validity  of  which  delivery  is  essential, 
and  delivery  is  not  comj^lete  without  acceptance.  It  may  be  rejected 
by  the  person  to  whom  It  is  tendered,  and,  if  it  is  rejected,  there  is 
no  power  in  the  courts  to  \oTce  it  on  him.*®  A  pardon,  to  be  available 
in  subsequent  judicial  proceedings,  must  be  pleaded.  But  a  general 
act  of  pardon  and  amnestj^  promulgated  by  a  public  proclamation 
of  the  President  of  the  United^ States  has  the  force  of  law,  and  will  be 
judicially  noticed  by  the  courts;  it  need  not  be  specially  pleaded  by 
one  seeking  to  take  advantage\of  it.**  A  pardon  once  delivered  by 
the  executive  authority,  and  accepted  by  the  grantee,  cannot  be 
revoked  by  the  authority  which  grknted  it.** 

Where  the  effect  of  a  conviction  for  felony  is  to  disqualify  the  con- 
vict as  a  witness,  a  full  and  unconctitional  pardon  for  such  a  crime 
completely  restores  his  competency  as^  witness,  although  it  may  be 
stated  in  the  pardon  that  it  was  given^  for  that  very  purpose.**  A 
pardon  granted  by  the  President  restores  the  convict  to  the  rights  and 

iT  PlaveU'g  Case,  8  Watts  &  S.  (Pa.)  197.         \ 

*•  State  V.  Wolfer,  53  Minn.  135,  54  N.  W.  1065;  People  v.  Moore,  62  Mich. 
406,  29  N.  W.  80. 

1*  Woodward  v.  Murdock,  124  Ind.  439,  24  N.  E.  1047;  Ex  parte  Marks,  64 
Oal.  29,  28  Pac.  109;  Ex  parte  Kennedy,  135  Mass.  4S.  • 

«•  U.  S.  V.  Wilson,  7  Pet  150,  161. 

«i  Jenkins  v.  CoUard.  145  U.  S.  546,  12  Sup.  Ct.  868. 

««  Rosson  V.  State,  23  Tex.  App.  287,  4  S.  W.  897;  Knapp  v.  Thomas,  39 
Ohio  St  377. 

>■  Boyd  V.  U.  8.,  142  U.  S.  450,  12  Sup.  Ot  292;  Hoffman  v.  Coster.  2  Whart. 
(Pa.)  453. 
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privileges  of  a  citizen  of  the  United  States;  but  it  does  not,  without 
the  ai^ent  of  the  state,  where  the  sovereign  power  had  excluded  him 
from  j^litical  rights,  restore  him  to  the  exercise  of  those  rights.** 
The  parflon  will  relieve  the  grantee  from  all  furiiher  liability  under 
his  originU  sentence,  and  also  will  bar  any  civil  proceedings  for  any 
penalties  oV^  forfeitures  incurred  by  the  same  specilftc  acts  on  which 
the  crinunalWosecution  was  based.**  But  it  will  not  entitle  him 
to  a  restitutioii  of  the  fine  or  costs  paid,  nor  to  indemnity  for  any  pari: 
of  the  penalty  which  he  may  have  paid  or  suffered.  A  pardon  is  not 
retrospective.**  Vnd,  further,  the  remission,  by  pardon,  of  a  fine 
OP  forfeiture  cannW  divest  an  interest  in  either  which,  by  law,  has 
vested  in  private  persons.  So  far  as  the  public  is  interested  in  a  fine 
or  penalty,  the  executive  remission  has  the  effect  to  restore  it,  but, 
60  far  as  a  citizen  hasV  vested  right  in  it,  it  is  beyond  the  power  of 
the  executive.*^  The  recital  of  a  specific  distinct  offense  in  a  pardon 
limits  its  operation  to  that  offense,  and  such  pardon  does  not  embrace 
any  other  offense  for  whicK  separate  penalties  and  punishments  are 
prescribed.** 

A  contract  with  an  attorney  at  law  that  the  latter  shall  endeavor 
to  obtain  a  pardon,  and  that,^f  he  is  successful,  a  stipulated  sum 
«hall  be  paid  for  his  services,  is  hpt  in  itself  illegal.**  But  a  pardon 
procured  by  fraud  upon  the  pardoning  power,  whether  by  suppres- 
sion of  the  truth,  misstatement,  suggestion  of  falsehood,  or  any  other 
imposition,  is  absolutely  void.*®  A*j)ardon  granted  by  one  who  is 
de  facto  the  governor  of  the  state  is  vaHd,  notwithstanding  that  he  has* 
not  a  perfect  title  or  evidence  of  title  tOi  the  office.*^ 
^Jonvening  and  Adjourning  Legidaiure, 

Whether  or  not  an  occasion  exists  which  demands  a  special  ses- 
fiion  of  the  legislature  is  a  matter  resting  entirely  in  the  judgment 
of  the  executive.**    In  some  of  the  states  it  is  specially  provided  in 

«*  Ridley  v.  Sberbrook,  8  Cold.  (Tenn.)  669. 

«»  U.  S.  V.  McKee,  4  DiU.  128,  Fed.  Gas.  No.  16,688. 

^«Cook  V.  Freeholders  of  Middlesex,  26  N.  J.  Law,  326w 

47  Id  re  Flournoy,  1  Kelly  (Ga.)  606;  4  Bl.  Gorom.  399. 

«•  Ex  parte  Weimer,  8  Blss.  321,  Fed.  Gas.  No.  17.362, 

«•  Moyer  v.  Oantieny,  41  Minn.  242,  42  N.  W.  1060. 

«o  Rosson  V.  State,  23  Tex.  App.  287,  4  S.  W.  897;  4  BL  Ckunm.  40a 

»i  Ex  parte  Norrls,  8  S.  C.  408. 

<ss  In  re  Veto  Power,  9  Colo.  642,  21  Pac.  477. 
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the  constitution  that,  when  the  legislature  is  called  together  in  special 
session  by  the  governor,  they  shall  not  consider  or  act  upon  any  sub- 
ject save  that  for  which  they  were  assembled,  or  which  may  have  been 
presented  to  them  by  a  special  message  from  the  governor.  Buch  a 
provision,  it  is  held,  requires  that  the  subject  for  legislation  shall  be 
presented  to  the  legislature  by  the  governor  in  writing.**  The  busi- 
ness to  be  transacted  at  the  special  session  is  to  be  specially  named 
in  the  executive  proclamation  or  message,  but  is  not  to  be  particularly 
described  in  all  i^  details.  The  legislature  cannot  go  beyond  the 
limits  of  the  busine^  specially  named;  but  within  such  lunits  it  may 
act  freely,  in  whole  Vr  in  part,  or  not  at  all,  as  it  may  dean  expedi- 
ent.'^ And,  where  tbere  is  no  such  constitutional  restriction,  the 
power  of  the  legislature,  when  so  specially  convened,  is  not  limited 
to  considering  the  specii^l  subjects  which  prompted  the  call,  but  they 


may  act  on  any  subject,  as  at  a  regular  session.'"  When  the  con- 
stitution gives  the  governor  power  to  adjourn  the  legislature  in  case 
of  a  disagreement  betwe^  the  two  houses,  it  is  for  him  alone  to 
decide  whether  cause  exists  for  the  exercise  of  his  power  in  this  re- 
gard, and  the  courts  cannot  "Review  his  decision.*' 
Executive  Approval  or  R^ection  qfBiUs. 

The  state  constitutions  provide  that  every  bill  which  shall  have 
passed  the  two  houses  of  the  legislature  shall  be  submitted  to  the 
governor.  If  he  approves  it.  he  shall  sign  it;  if  not,  he  shall  return 
it,  with  his  objections,  to  the  house  in  which  it  originated.  Under 
this  provision,  the  bill  must  be  laid  before  the  governor,  or  the  per- 
son who  for  the  time  being  is  acting  as  governor,  personally,  for  his 
revision;  it  is  not  enough  that  it  may  be  left  at  his  office.'^  Even 
when  a  bill,  on  its  passage  through  the  legislature,  receives  a  larger 
majority  of  votes  than  would  be  sufficient  to  pass  it  over  the  gov- 
ernor's veto,  it  must  be  submitted  to  him  for  his  consideration.  He 
is  a  pai't  of  the  lawmaking  power  of  the  state,  and  no  act  can  be- 
come a  law  until  he  has  had  the  opportunity  of  considering  it.  If  it 
seems  useless  to  send  to  the  governor  a  bill  which  has  already  been 

•8  Manor  Casino  v.  State  (Tex.  Civ.  App.)  34  S.  W.  760. 

•«  In  re  Governor's  Proclamation,  19  Colo.  833,  85  Pac.  530. 

•»  Morford  v.  Unger,  8  Iowa,  82. 

•e  In  re  Legislative  Adjournment,  18  R.  I.  824,  27  Atl.  ^24. 

•T  Opinion  of  JuBtices,  99  Mass.  636.  ^ . 
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T^ed  for  hj  more  members  than  woald  suffice  to  override  his  veto,  it 
shonld  be  remembered  tliat  he  gives  his  reasons  for  the  veto,  and  those 
reasons  may  be  sufficient  to  change  the  vote  in  one  or  the  other  house 
when  \the  Ull  is  again  considered  by  them."  A  bill  which  has  been 
sent  to  the  governor  may  be  amended  by  the  legislature  within  the 
ten  day^  allowed  him  for  its  consideraticm,  but  before  he  has  taken 
action  uppn  it'*  But  in  some  states  it  is  held  that,  when  the  bill 
is  in  the  hi^ds  of  the  governor,  it  is  so  far  beyond  the  control  of  the 
legislature  t]^t  neither  house  alone  can  recall  the  bill,  and  it  is 
doubtful  whether  this  could  be  done  by  the  Joint  action  of  both 
houses.^'  In  Gplorado,  however,  it  is  said  that  there  is  no  consti- 
tutional objecti^  to  the  legislature's  requesting,  by  joint  or  con- 
current resolution;  the  return  of  a  bill  in  the  hands  of  the  governor. 
He  need  not  compl^  with  such  a  request,  but  there  is  nothing  to  pre- 
vent him  from  returning  the  bill  as  requested,  for  reconsideration  and 
amendment  by  the  le^slature.^^ 

The  governor  usually  has  ten  days  within  which  to  determine  upon 
his  approval  or  veto  of  a  bill.  In  computing  this  time,  either  the  day 
on  which  the  bill  was  recdved  by  him  or  the  day  of  its  return  is  to 
be  excluded;  but  one  is  to^  included.  And,  where  the  last  of  the 
ten  days  falls  on  Sunday,  he  may  return  the  bill  on  the  foUowin^r 
day.**  In  Vermont,  it  has  been  held  that  when  the  governor  once 
intentionally  and  understandingly  signs  a  bill  it  becomes  a  law,  and 
it  is  not  divested  of  that  character  though  he  afterwards  erases  his 
signature,  intending  to  affix  it  in  another  place,  but  fails  to  do  so.*' 
But  in  Illinois  the  doctrine  is  that,  during  the  time  allowed  him,  the 
governor  may  sign  the  bill,  and  then  erase  his  signature,  at  pleasure. 
"Until  it  has  passed  from  his  control  by  the  constitutional  and  cus- 
tomary modes  of  legislation,  he  may  reconsider  and  retract  any  ap- 
proval previously  made."  **  Notwithstanding  some  difference  of  opin- 
ion, it  may  be  regarded  as  the  now  prevalent  doctrine  that  the  power 

■•  State  V.  Crounse,  86  Neb.  885,  56  N.  W.  246. 

■•  McKenzie  v.  Commissioner  (Tex.  Sup.)  82  S.  W.  1068. 

*o  People  V.  Devlin,  33  N.  Y.  269. 

*i  In  re  RecaUlng  Bills,  9  Colo.  680,  21  Pac.  474. 

«s  In  re  Computation  of  Time,  9  Colo.  632,  21  Pac.  475. 

41  National  Land  &  L.  Co.  v.  Mead,  60  Vt.  257,  14  Atl.  689. 

««  People  V.  Hatch.  19  111.  28a 
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of  the  governor  to  approve  and  sign  a  bill  presented  to  him  within 
ten  dajs  previous  to  the  adjoarnment  of  the  legislature  does  not  cease 
with  the  adjournmenty  but  he  may  sign  the  bill  after  the  adjoarn- 
ment, and  it  thereupon  becomes  a  law/*  Unless  the  constitution 
so  provides,  it  la  not  incumbent  upon  the  governor  to  return  to  either 
house  of  the  legislature  any  bill  or  act  after  it  has  received  his  ap- 
proval and  signature;  if  he  reports  to  either  house  his  approval  of 
the  bill,  it  is  a  matter  of  courtesy  only.**  Subsequent  approval  of 
an  act  by  the  governor  does  not  dispense  with  requisites  which  must 
exist  in  order  to  confer  authority  on  the  legislature  to  pass  the  act.*^ 
If  the  governor  does  not  approve  the  bill,  he  is  to  return  it,  with 
bis  objections,  to  the  house  in  which  it  originated.  This  return  is 
usually  and  properly  made  by  an  executive  messenger.  If  the  gov- 
ernor, having  announced  his  intention  of  vetoing  a  bill,  delivers  it 
to  the  member  who  introduced  it,  on  his  representation  that  it 
was  recalled  by  the  house  for  reconsideration,  and  the  member 
hands  it  to  private  interested .  parties,  it  does  not  become  a  law 
under  the  constitutional  provis\on  that  if  the  governor  shall  not 
return  a  bill  within  ten  days  it  shall  be  a  law  in  like  manner 
as  if  he  had  signed  it.**  If  the  constitution  gives  the  governor 
power  merely  to  return  the  bill  with  his  objections  (that  is,  to 
veto  the  bill  as  a  bill),  he  must  treat  it  as  a  whole.  He  cannot  dis- 
approve of  one  item  in  an  appropriation  bill  and  approve  all  the 
rest.  If  he  attempts  to  do  this,  the  bill  will  be  considered  as  ap- 
proved as  a  whole,  and  every  part  of  it  will  become  law.**  When 
the  veto  power  is  given  to  the  governor,  it  is  checked  by  a  provision 
that  bills  vetoed  by  him  may  be  {Massed  over  his  veto  by  a  pre- 
scribed majority  of  the  members  of  both  houses.  It  is  held  that 
a  bill,  after  being  so  passed  over  the  veto,  need  not  be  again  signed 

*»  People  V.  Bo  wen,  21  N.  Y.  517;  Solomon  v.  Commissioners,  41  Ga.  157; 
State  V.  Board  of  Sup'rs  of  Coahoma  Co.,  64  Miss.  358,  1  South.  601.  Com- 
pare Hardee  v.  GIbbs,  50  Miss.  802;  Fowler  v.  Pelrce,  2  Cal.  166. 

4«  State  V.  Whlsner,  35  Kan.  271,  10  Pac.  852. 

4T  Manor  Casino  v.  State  (Tex.  Civ.  App.)  34  S.  W.  768. 

4t  McKenzle  v.  Moore.  92  Ky.  216,  17  S.  W.  483. 

«•  Porter  v.  Hughes  (Ariz.)  32  Pac.  165.  But  In  Texas,  and  perhaps  some 
other  states,  the  constitution  provides  that  the  governor  may  object  to  one 
or  more  Items  of  an  appropriation  bill  and  approve  the  rest.  See  Pickle  v. 
McCall,  86  T«x.  212,  24  S.  W.  266. 
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by  the  presiding  officers  of  the  two  houses;  such  passage  makes  it 
ipso  fax^to  a  law."* 

Executive  Construction  of  Laws. 

The  executive  is  bound  to  give  effect  to  the  laws  which  regulate 
his  duties^  and  in  so  doing  he  must  necessarily  put  a  construction 
upoh  them.**  But  a  mere  ministerial  officer  cannot  be  allowed  to 
decide  upon  the  validity  of  a  law,  and  thus  exempt  himself  from  re- 
sponsibility for  disobedience  to  the  command  of  a  peremptory  man- 
damus, his  disobedience  to  the  law  being  the  cause  of  his  inability 
to  obey  the  command  of  the  court."* 
State  Oovemors  under  the  Federal  Constitution. 

The  constitutional  functions  of  the  governor  of  a  state  are  regu- 
lated to  some  extent  by  the  constitution  of  the  United  States,  and 
chiefly  in  relation  to  matters  concerning  the  intercourse  of  the 
states  with  each  other,  and  to  the  representation  of  the  state  in  con- 
gress. Thus,  by  the  fourth  article  of  the  constitution,  a  person 
charged  in  any  state  with  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice  and  be  fbund  in  another  state,  shall,  on  demand 
of  the  executive  authority  of  the  state  from  which  he  fled,  be  de- 
livered up,  to  be  removed  to  the  state  having  jurisdiction  of  the 
crime.  Again,  the  United  States  is  bound  to  protect  each  state 
against  domestic  violence,  when  application  for  federal  aid  is  made 
by  the  legislature.  But  when  the  legislature  cannot  be  convened, 
the  executive  of  the  state  may  call  for  such  assistance.  All  exec- 
utive officers  of  the  several  states  ate  required  to  be  bound  by  oath 
or  affirmation  to  support  the  constitution  of  the  United  States. 
When  vacancies  happen  in  the  representation  of  any  state  in  con- 
gress, the  executive  authority  thereof  shall  issue  writs  of  election 
to  All  such  vacancies.  And  if  vacancies  happen  in  the  senate,  by 
resignation  or  otherwise,  during  the  recess  of  the  legislature  of 
the  state,  the  executive  thereof  may  make  temporary  appointments 
until  the  next  meeting  of  the  legislature,  which  shall  then  All  such 
vacancies. 

»o  CJIty  of  EvansvlUe  v.  State,  118  Ind.  426,  21  N.  E.  267. 
Bi  U.  S.  V.  I/ytle,  5  McLean,  9,  Fed.  Cas.  No.  16,652;  State  v.  Hallock,  16 
Nev.  373. 
»s  People  V.  Salomon,  54  111.  38. 
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CHAPTER  Xn. 

JUDICIAL  POWERS  IN  THE  STATB& 

126.  System  of  Courts. 

127.  Constitutional  Oourtk 

128.  Statutory  Courts. 
12&-130.  Judges. 
181-133.  Jurisdiction. 

134.    Process   and   Procedure. 

8YSTSM  OF  COUBTS. 

126.  The  Judicial' power  of  each  state  is  vested  in  a  Bys- 
tern  of  cotirts,  comprising,  generally,  three  classes— 

(a)  A  court  of  last  resort,  possessing  supreme  appel- 
late jurisdiction. 

<b)  A  number  of  courts  of  equal  and  co-ordinate  au- 
thority, each  within  its  territorial  limits,  possess- 
ing general  original  jurisdiction,  civil  and  crimi- 
nal 

(c)  Inferior  courts,  held  by  justices  of  the  peace  or 
police  magistrates,  possessing  jurisdiction  of 
minor  civil  causes  and  petty  criminal  offenses. 

The  system  of  courts,  in  respect  to  its  details,  varies  very  greatly 
in  the  different  states,  but  in  its  main  features  there  is  a  marked 
similarity  of  plan.  The  general  design  is  to  establish  one  court  of 
last  resort,  which  shall  have  final  appellate  jurisdiction  over  all  the 
rest,  and  a  series  of  inferior  courts,  territorially  distributed  through- 
out the  state,  possessing  general  origixial  jurisdiction,  civil  and  crimi 
nal,  together  with  certain  courts  of  ^'eatly  restricted  powers,  and 
usually  proceeding  without  a  jury,  whibh  are  intended  for  the  trial 
and  determination  of  minor  causes.  Tfbe  court  of  last  resort  is 
sometimes  called  the  "supreme"  court,  sometimes  the  ^'court  of  ap* 
peals,"  sometimes  the  "court  of  errors  and  appeals,"  and  there  ai-e 
some  other  variations  of  these  names.  This  court,  as  a  rule,  is 
vested  with  very  narrow  original  jurisdiction,  but  with  the  ultimate 
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appellate  jnrisdiction,  both  in  civil  and  criminal  causes.  It  also 
has  power  to  issue  various  prerogative  writs,  or  other  extraordinary 
remedies,  such  as  the  writs  of  habeas  corpus,  certiorari,  mandamus, 
injunction,  quo  warranto,  and  writs  of  error. 

Blgh  original  jurisdiction  is  vested  in  a  series  of  courts,  which 
are  called  "superior  courts,**  "circuit  courts,"  "district  courts,"  "gen- 
■eral  terms  of  the  supreme  court,"  or  "courts  of  common  pleas." 
These  courts  possess  general  original  jurisdiction  of  all  suits,  actions, 
and  judicial  proceedings.  In  some  states,  they  are  also  vested 
with  jurisdiction  in  equity;  in  others,  there  is  a  separate  system  of 
<:hancery  courts.  Criminal  jurisdiction  is  vested  also  in  these  courts, 
though  in  some  states  they  are  designated  by  other  names  when  sit- 
ting on  the  criminal  side,  such  as  courts  of  "oyer  and  terminer," 
courts  of  "quarter  sessions,"  or  courts  of  "general  jail  delivery.'' 
CJourts  of  this  class  also  possess  appellate  jurisdiction,  in  some  states, 
from  the  inferior  courts,  such  as  justices  of  the  peace,  probate  courts, 
or  municipal  courts. 

Another  series  of  courts  is  vested  with  the  jurisdiction  of  the  pro- 
bate of  wills,  the  granting  of  letters  testamentary,  and  the  settle- 
ment of  the  estates  of  decedents,  and  generally  of  the  appointment 
-of  guardians  for  minors  and  the  settlement  of  their  accounts.  These 
•courts  are  variously  called  "probate  courts,"  "surrogates'  courts," 
^*orphans'  courts,"  or  "courts  of  ordinary." 

Justices  of  the  peace  are  found  in  all  the  states,  and  they  are  privi- 
leged to  hold  courts  for  the  determination  of  civil  cases  of  minor 
importance,  their  jurisdiction  being  usually  limited  to  cases  in 
which  the  amount  involved  does  not  exceed  a  certain  small  sum,  or 
where  the  title  to  real  estate  does  not  come  into  controversy.  They 
Are  also  conservators  of  the  peace,  and  possess  the  powers  of  com- 
mitting magistrates,  and  also,  in  some  states,  final  jurisdiction  over 
tninor  offenses  and  breaches  of  the  peace. 

In  many  of  the  states,  there  are  established  courts  in  the  larger 
•cities,  called  "municipal  courts,"  which  are  inviested  with  a  minor 
•civil  jurisdiction  similar  to  that  of  justices  of  the  peace,  usually 
limited  to  a  small  sum,  and  sometimes  concurrent,  up  to  that  limit, 
with  the  jurisdiction  of  the  circuit  or  district  courts.  They  usually 
possess  jurisdiction  in  criminal  cases,  extending  to  the  final  trial 
•of  minor  offenses,  such  as  violations  of  municipal  ordinances  or 
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bre^hes  of  the  peace,  whlcli  are  not  triable  by  jury,  and  jurisdiction 
in  graver  cases  to  make  a  preliminary  investigation  and  hold  the 
offender,  to  bail.  In  some  states,  they  also  have  appellate  jurisdic- 
tion overthe  justices  of  the  peace. 

The  "poMce  courts"  found  in  some  of  the  states  are  very  similar 
to  the  municipal  couria  just  mentioned,  except  that,  as  a  general 
rule,  they  haVe  no  civil  jurisdiction,  being  confined  to  the  trial  of 
petty  criminalVffenses  and  the  preliminary  inquiry  into  felonies  and 
high  misdemealiors. 

The  foregoing  general  view  makes  no  mention  of  various  courta 
which  are  peculiar  to  one  or  a  few  of  the  states.  The  state  judi- 
ciary systems,  as  already  observed,  are  marked  by  great  diversities 
in  the  details.  And  the  limits  of  the  present  work  do  not  admit 
of  a  review  of  the  pollers  of  such  courts  as  th«*  "corporation  courts,^ 
^'hustings  courts,"  "niayor's  courts,"  **parish  courts,"  "prerogative 
courts,"  "recorders'  couWs,"  and  others,  existing  only  in  a  few  of  the 
states.*  \ 

CONSTITUTIONAL  COUBTS. 

127.  Such  courts  as  are  provided  for  in  the  constitution 
of  the  state  can  neither  1^e  abolished  nor  changed  by  the 
legislature.  And  i^hatevei:  jurisdiction  is  intrusted  to  them 
by  the  constitution  is  beyond  the  reach  of  the  legislature^ 
it  can  neither  be  added  to,  diminished,  nor  modified.  But 
fhe  manner  of  its  exercise  mVy  be  regulated  by  statute. 

The  judicial  department  being  an  independent  and  co-ordinate 
branch  of  the  state  government,  the  constitutions  do  not  leave 
the  judicial  power  to  be  prescribed  and  regulated  at  the  discretion 
of  the  legislature,  but  declare,  with  a  greater  or  less  degree  of  mi- 
nuteness, in  what  courts  it  shall  be  vested,  and  place  their  powara 
and  functions,  with  more  or  less  precision,  beyond  the  reach  of  the 
legislative  will.  When  the  constitution  of  the  state  provides  that 
the  judicial  power  of  the  state  shall  be  vested  in  certain  enumerated 
courts,  they  are  thereby  constituted  an  independent  branch  of  the 
government,  and  placed  without  the  limits  of  legislative  interfer- 

1  For  more  detaUed  information  the  reader  may  consnlt  Stim.  Am.  St  Law^ 
U  550-558. 


Digitized  by  VjOOQIC 


§   127)  CONSTITUTIONAL   COURTS.  383 

ei^ce  or  control.  The  legislature  cannot  lawfully  abolish,  either  di- 
rectly  or  indirectly,  any  constitutional  court.  The  judiciary  aya- 
tem/as  defined  in  the  constitution,  can  be  changed  only  by  a  re- 
vision or  amendment  of  the  constitution.  And  when  the  organic 
law  creates  a  court  and  prescribes  its  jurisdiction,  its  provisions 
are  generally  self-executing;  that  is,  as  the  court  does  not  owe 
its  existence  to  the  legislature,  so  also  there  is  no  necessity  for 
the  legislature  to  recognize  it  or  invest  it  with  jurisdiction  in 
order  to  enable  it  to  proceed  to  the  exercise  of  its  constitutional 
duties  and  powers.'  Nor  can  the  jurisdiction  of  the  court,  as 
fixed  by  the  constitution,  be  abridged  by  the  legislative  body. 
For  instance,  if  the  jurisdiction  of  the  court  is  co-extensive  with 
the  state,  it  cannot  be  territorially  restricted  by  statute.*  So 
also,  it  is  not  competent  for  the  legislature  to  abolish  or  abridge 
the  appellate  jurisdiction  given  to  any  court  by  the  constitution, 
oither  directly  or  by  making  the  judgment  of  an  inferior  court 
final  and  conclusive.*  ^t  it  is  no  infringement  of  the  consti- 
tutional powers  of  an  appellate  court  to  regulate  or  point  out  the 
mode  in  which  its  power  shall  be  exercised,  as,  when  by  appeal  and 
when  by  writ  of  error.'  And  so  the  establishment,  repeal,  or  altera- 
tion of  the  statute  of  limitations  as  to  the  time  of  appealing  to  the 
supreme  court  is  within  the  lawful  power  of  the  legislature.*  And  a 
statute  allowing  intermediate  appeals  to  inferior  courts  is  not  un- 
constitutional, provided  the  right  of  an  ultimate  appeal  to  the  court 
of  last  resort,  as  contemplated  by  the  constitution,  is  not  talven 
away.''  And  if  the  legislature  cannot  abridge  or  restrict  the  juris- 
diction conferred  on  any  court  by  the  constitution,  so  neither  can 
it  enlarge  such  jurisdiction,  or  grant  any  species  of  jurisdiction, 
where  such  enlargement  or  new  grant  would  violate  either  the 
letter  of  the  constitution  or  its  plain  design  with  reference  to  the 
particular  court  For  instance,  where  the  intention  of  the  funda- 
mental law  is  that  the  supreme  court  shall  possess  and  exercise  an 

s  State  V.  Gleason,  12  Fla.  190. 

•  Com.  V.  CommissiODers  of  AUegheny  Co.,  87  Pa.  St  297. 

4  Anderson  v.  Berry,  15  N.  J.  Eq.  232;  Ex  parte  Antbony,  6  Ark.  858b 

•  Halght  V.  Gay,  8  CaL  297. 

•  Page  V.  Matthews,  40  Ala.  547. 

T  Yalabusba  County  v.  Carbry,  3  Smedes  &  M.  529. 
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appl^Uate  jurisdiction,  and  all  original  Jnrisdiction  is  denied  to  it,  or 
denied  except  in  a  few  specified  cases,  and  vested  in  other  courts 
equally  created  by  the  constitution,  in  such  case  it  is  not  within  the 
power  of  the  legislature  to  confer  original  jurisdiction  upon  that 
court*    And  in  general,  where  the  jurisdiction  of  any  particular 
court  is  limited  by  the  fundamental  law,  it  would  be  unconstitu- 
tional for  the  legislature  to  attempt  to  in<»*ease  the  boundaries  of 
its  jurisdiction.^    Thus  if,  under  the  constitution,  justices  of  the 
peace  have  jurisdiction  only  of  actions  on  contract,  it  la  incom- 
petent for  the  legtelature  to  give  them  jurisdiction  of  actions  for 
the  invasion  of  the  privileges  of  licensed  ferries.*    On  the  same 
principle,  the  legislature  cannot  confer  appellate  jurisdiction  on 
courts  which  are  restricted  by  the  constitution  to  the  exercise  of 
original  jurisdiction  only.^*    Neither  can  the  legislature  confer  upon 
one  court  the  functions  and  powers  which  the  constitution  has  con- 
ferred upon  another.** 

STATUTOBY  COUHTS. 

128.  If  the  constitutioii  empowers  the  legislature  to  es- 
tablish  inferior  courts,  it  may  create,  abolish,  or  modify 
such  courts  at  its  own  discretion,  and  adjust  and  control 
the  limits  of  their  jurisdiction^  subject  only  to  such  limita- 
tions as  may  be  found  in  the  fundamental  law. 

The  function  of  creating  courts  anci  investing  them  with  juris- 
diction is,  generally  speaking,  constitutional  rather  than  legisla- 
tive. It  is  not  within  the  general  boundfi^  of  legislative  power  to 
erect  tribunals  of  law.  But  the  people,  in  adopting  a  constitution, 
may,  and  frequently  do,  leave  it  to  the  legisl^ure  to  provide  for 
the  organization  and  jurisdiction  of  the  inferior  courts.  But  where 
the  constitution  declares  that  the  judicial  power  shall  be  vested 
in  certain  courts  which  it  names  "and  in  such  other  courts  as 
the  legislature  may  from  time  to  time  establish,"  these  words  must 

B  State  V.  Bank  of  East  Tennessee,  5  Sneed  (Tenn.)  573;  Ward  v.  Thomas,  2 
Cold.  (Tenn.)  565;  State  ▼.  Jones,  22  Ark.  881« 
•  Gibson  V.  Emerson,  7  Ark.  172. 
i«  Deck's  Estate  v.  Gherke,  6  CaL  668. 
11  Zander  v.  Coe,  5  CaL  230. 
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be  taken  as  pointing  only  to  a  partition  of  judicial  powers.  They 
will  not  authorize  the  legislature  to  abolish  any  of  the  constitu- 
tional courts,  or  to  divest  them  of  their  entire  jurisdiction,  or,  in 
creating  new  courts,  to  invest  them  with  jurisdiction  exclusive  of 
that  of  the  constitutional  courts,  but  the  legislature  may  vest  a 
portion  of  this  jurisdiction  or  a  concurrent  jurisdiction,  in  courts 
from  time  to  time  established.^*  And  such  a  grant  of  power  to 
the  legislature  is  broad  enough  to  authorize  the  bestowal  of  ju- 
dicial powers  and  functions,  for  special  purposes,  upon  boards  or 
bodies  whose  ordinary  duties  are  not  properly  judicial.  Thus,  in 
Indiana,  it  is  held  that  the  legislature  may  erect  the  board  of 
county  commissioners  into  a  court  which  shall  have  authority  to 
adjudicate  upon  claims  against  the  county.^*  And  a  general  dis- 
tribution, in  the  constitution,  of  the  judicial  power,  not  referring 
to  courts-martial,  would  not  be  held  to  prohibit,  by  implication, 
the  creation  of  such  courts  or  the  grant  to  them  of  power  to  punish 
by  fine.**  A  discretionary  power  bestowed  by  statute  on  a  court 
may  be  taken  away,  in  any  particular  case,  by  a  special  act  of  the 
legislature,  as  well  as  generally  by  a  general  act" 

,  JUDGES. 

129.  The  constitutioiis  make  provision  for  the  security 
and  Independence  of  the  judges  In  the  exercise  of  their  ju- 
dicial functions. 

130.  While  a  constitutional  court  cannot  be  abolished 
by  the  legislature,  a  judge  of  a  statutory  court  may  be 
legislated  out  of  office  by  the  abolition  of  the  court. 

In  some  few  of  the  states,  the  judges  of  the  courts  are  appointed 
by  the  governor;  but  in  a  majority,  they  are  elected  by  the  qual- 
ified voters.  But  the  constitutions,  in  fixing  their  term  of  oflSco, 
and  in  prescribing  their  compensation  and  declaring  that  it  shall 

It  Com.  ▼.  Green,  58  Pa.  St  226;  Montross  v.  State,  61  Miss.  429;  State  v. 
Burton,  11  Wis.  61. 
i»  State  V.  Board  of  Com'rs  of  Washlngrton  Co.,  101  Ind.  69. 
14  People  V.  Danlell,  50  N.  Y.  274;  Alden  v.  Pitts.  25  Me.  48a 
i«  People  V.  Judge  of  Twelfth  Dlst..  17  Cal.  547. 
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not  be  increased  or  diminished  during  their  continuance  in  office, 
secure  their  necessaiy  independence,  so  far  as  concerns  the  inter- 
ference or  control  of  the  lepjislative  body. 

It  is  a  general  rule  of  constitutional  law,  applicable  to  the  judges 
of  the  courts  as  well  as  to  other  oflScial  persons,  that  when  the 
constitution  itself  has  created  an  office  and  fixed  its  term,  and  has 
also  declared  the  grounds  and  mode  for  the  remoTal  of  an  incumbent 
of  the  office  before  the  expiration  of  his  term,  the  legislature  has  no 
power  to  remove  or  suspend  the  officer  for  any  other  reason  or  in 
any  other  mode.^'  As  to  whether  a  judge  can  be  legislated  out  of 
his  office  by  the  abolition  of  the  court  to  which  he  belongs,  there  has 
been  some  difference  of  opinion.  But  the  weight  of  authority  seems 
to  teach  that  if  the  legislature  has  the  power  to  abolish  the  court, 
it  cannot  be  restrained  from  so  doing  by  the  consideration  that  a 
judge  would  thereby  be  deprived  of  his  office  in  a  mode  not  directly 
contemplated  by  the  constitution.  And  where  the  judge  has  been 
elected  by  the  legislature  itself,  the  legislature  may  curtail  the  terri- 
tory of  his  jurisdiction  down  to  the  constitutional  minimum^  al- 
though it  thereby  diminishes  his  compensation.^^ 

JURISDICTION. 

131.  The  judicial  power  of  a  state  extends  to  all  cases 
and  controversies  properly  susceptible  of  judicial  determi- 
nation, except  in  so  far  as  sach  cases  or  controversies 
have  been  withdrawn  from  the  cognizance  of  the  state 
courts  by  the  federal  constitution  or  acts  of  congress. 

132.  The  jurisdiction  of  the  state  courts,  in  so  far  as  it 
13  fixed  by  their  constitutions,  is  not  subject  to  the  regu- 
lation or  control  of  the  legislature. 

133.  It  is  not  competent  for  the  legislature  to  impose 
upon  judicial  officers  duties  which  are  not  judicial  in  fheir 
nature. 

The  judicial  power  of  a  state  differs  from  that  of  the  United 
States  in  this:   that  while  the  latter  is  limited  to  such  subjects^ 

i«  Lowe  v.  Com.,  ^  Mete.  (Ky.)  237;  State  ▼.  Emerson,  89  Mo.  80. 
IT  Foster  v.  Jones,  79  Va.  642. 
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and  such  controversies  between  such  persons,  as  the  constitution 
and  acts  of  congress  specifically  enumerate,  the  former  is  general, 
and  extends  to  all  cases  and  judicial  controversies,  of  every  sort 
and  description,  and  between  all  classes  of  persons,  except  only  in 
80  far  as  it  is  limited  by  the  provisions  of  the  federal  constitution 
and  the  acts  of  congress  relating  to  the  jurisdiction  of  the  na- 
tional courts. 

The  judiciary  system  created  by  the  federal  constitution  is  entirely 
disconnected  from  and  independent  of  the  judiciary  of  the  several 
statea  Although  the  courts  of  the  two  systems  exist  side  by  side 
In  the  same  territory,  they  are  as  independent  as  if  tliey  had  been 
respectively  established  by  two  foreign  nations.  Each  is  entitled 
to  the  uninterrupted  exercise  of  its  own  powers  and  functions. 
Neither  may  rightfully  encroach  upon  the  province  of  the  other. 
Neither  can  define,  limit,  or  Interfere  with  the  constitutional  juris- 
diction of  the  other.  Congress  has  no  power  to  confer  jurisdiction 
or  judicial  powers,  under  the  constitution,  upon  the  courts  of  a  state. 
Neither  has  a  state  legislature  any  power  to  bestow  jurisdiction, 
powers,  or  functions  upon  the  federal  courts,  or  to  impose  duties  upon 
them  under  local  law,  or  to  annul  their  judgments  or  determine  their 
jurisdiction.**  It  has  been  made  a  question  (but  not  yet  decided) 
whether  a  state  can  grant  jurisdiction  to  the  courts  of  another 
state,  or  grant  to  another  state  the  right  to  authorize  her  courts  to 
act  on  certain  matters  within  the  first  state,  or  to  constitute  a 
court  in  the  first  state  to  act  upon  the  rights  and  property  of  the 
citizens  of  the  other  state  therein.*® 

Whatever  provisions  may  be  found  in  the  state  constitution  as 
to  the  jurisdiction  of  the  courts,  or  as  to  the  classes  of  subjects  over 
which  they  shall  have  jurisdiction,  the  legislature  is  of  course  bound 
and  limited  by  such  provisions.'^    Thus,  if,  under  the  constitution, 
a  given  court  has  no  jurisdiction  of  civil  proceedings  which  are  not 
suits,  complaints,  or  pleas,  the  legislature  cannot  confer  upon  it 
jurisdiction  of  contested  election  proceedings.'*    Furthermore, there 

!•  Ferris  v.  Coover,  11  Cal.  175;  Ex  parte  Knowles,  6  Cal.  300;  Qreely  v. 
Townsend,  25  Cal.  604;  U.  S.  v.  Peters,  5  Cranch,  115. 
!•  Bee  Eaton  &  Hamilton  R.  Go.  v.  Hunt,  20  Ind.  457.  , 

«o  In  re  Application  of  Cleveland,  51  N.  J.  Law,  311,  17  Atl.  772. 
SI  Gibson  V.  Templeton,  62  Tex.  55& 
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is  a  very  important  limitation  upon  the  power  of  the  legislature  in 
dealing  with  the  courts,  in  this,  that  it  is  not  competent  to  impose 
upon  the  judges,  as  such,  any  duties  which  are  not  strictly  judicial 
In  their  nature.  Such  was  the  decision  in  regard  to  an  early  act  of 
congress  which  required  the  judges  of  the  circuit  courts  to  examine 
and  certify  claims  to  pensions,  their  report  to  be  subject  to  the  supe^ 
vision  of  congress  or  of  an  executive  officer.  This  statute  was  re- 
sisted by  the  courts,  and  several  of  them  filed  opinions  in  which  they 
refused  to  obey  its  behests,  on  the  ground  that  it  was  an  attempt 
to  impose  upon  them  duties  not  belonging  to  the  judicial  office, 
and  also  to  make  their  judgments  subject  to  the  re\ision  of  congress 
or  the  executive  department.--  But  the  same  objections  do  not 
apply  to  an  act  of  congress  requiring  the  judges  of  the  circuit  courts 
to  appoint  supervisors  of  elections,  since  this  comes  within  the  au- 
thority given  to  congress  by  the  constitution  to  vest  the  appointment 
of  inferior  officers  in  the  courts  of  law.**  But  if  no  similar  power  of 
appointment  is  found  in  the  constitution  of  a  state,  it  is  not  compe- 
tent for  the  legislature  to  empower  the  courts  to  appoint  election 
officers.**  But  since  it  is  proper  that  the  courts  should  have  a 
voice  in  the  selection  of  their  own  officers,  it  is  proper  to  provide 
that  in  case  of  an  undecided  election  for  the  office  of  clerk  of  the 
court,  the  court  itself  shall  decide.*'  In  pursuance  of  the  same 
general  principle  it  has  been  held  that  while  the  courts  are  bound 
to  decide  the  cases  duly  submitted  to  them,  they  are  not  bound 
to  give  written  opinions,  and  the  legislature  has  no  power  to  com- 
pel them  to  do  so.'*®  And  some  of  the  appellate  courts  have  refused 
to  obey  statutes  requiring  them  to  prepare  the  syUabi  to  their  re- 
ported decisions.  As  a  corollary  to  this  general  proposition  it  also 
follows  that  the  judicial  powers  must  be  confined  to  the  courts 
proper,  and  that  it  is  not  competent  for  the  legislature  to  confer 
powers  which  are  essentially  judicial  upon  persons  or  officers  who 
are  not  recognized  by  the  constitution  or  statutes  as  courts  or  judges. 

«2  Hayburn's  Case,  2  Dall.  409;  U.  S.  v.  Todd,  13  How.  52,  note;  U.  S.  v. 
Ferrelra,  13  How.  40. 
28  In  re  Supervisors  of  Election,  2  Flip.  228,  Fed.  Gas.  No.  13,628. 
«*  In  re  Supervisors  of  Election,  114  Mass.  247. 
«•  Lewis  V.  State,  12  Mo.  128. 
16  Houston  y.  Williams,  13  CaL  24. 
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TbxiB,  a  ftatate  giTlng  to  masters  in  chancery  anthority  to  ffrant 
writs  of  habeas  corpus  would  be  unconstitutional  for  this  reason.^' 
And  the  same  is  true  of  a  law  authorizing  clerks  of  courts  to  fix 
the  amount  of  bail.**  But  a  statute  providing  for  the  appointment 
of  referees  is  not  unconstitutional  on  the  ground  of  (treating  a  di- 
yersion  of  judicial  power  from  its  legitimate  channels,  for  referees 
are  subordinate  officers  of  the  courts.** 

FBOCESS  AND  FBOCEDUBE. 

134,  Subject  to  the  limitation  that  the  lawful  powers  of 
fhe  courts  must  not  be  InlHnged  and  that  the  vested 
rights  of  individuals  must  not  be  interfered  with,  the 
process,  practice,  forms,  remedies,  and  procedure  in  fhe 
courts  are  subject  to  the  regulation  of  the  legislature  at 
its  own  discretion. 

Th^  constitution  is  seldom  yiolated  by  any  statute  which  has  re- 
lation merely  to  the  fofm  or  method  of  conducting  judicial  busi- 
ness.   Some  restrictions,  however,  may  be  found  in  the  constitutions 
of  some  of  the  states,  and  it  is  scarcely  necessary  to  obserre  that 
they  must  be  strictly  heeded  by  the  legislative  body.     Thus,  the  leg- 
islature cannot  prescribe  a  form  of  process  at  variance  with  that 
prescribed  by  the  state  constitution;  as,  for  instance,  U  the  consti- 
tution directs  that  every  summons  shall  run  in  the  name  of  the 
people,  a  summons  in  the  form  specified  by  a  statute,  but  not  in  the 
name  of  the  people,  is  defective.*'     So  the  legislature  has  the  pow- 
er reasonably  to  regulate,  but  not  to  abolish,  either  directly  or  in- 
directly, the  use  of  the  writ  of  certiorari.*^    The  legislature  can 
constitutionally  authorize  an  execution  issued  by  a  city  or  county 
court  to  run  throughout  the  state.*'    And  it  may  authorize  judges 
of  the  superior  courts  to  hold  special  terms  at  their  discretion,**  or 

«T  Shoultz  V.  McPheeters,  79  Ind.  878. 
«•  Gregory  v.  State.  94  Ind.  384. 
>•  Carson  v.  Smith,  5  Minn.  78  (Gil.  59). 
to  ManvlUe  v.  Battle  Mountain  Smelting  Co..  17  Fed.  126. 
•1  State  V.  Mayor,  etc.,  of  Jersey  City,  42  N.  J.  Law,  11& 
«a  Hickman  v.  O'Neal,  10  Cal.  292. 
•»  Grlnad  v.  State,  84  Ga.  27a 
BL.CONST.L.— 19 
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authorize  tiie  courts  to  reyiew  their  own  decrees  in  equity  after  the 
expiration  of  the  term  at  which  the  decree  was  made.**  But  a  case 
which  has  been  submitted  for  decision  to  a  court  of  record  is  not 
subject  to  any  control  by  the  legislature.** 

t«  Longworth  ▼.  8targes»  4  Ohio  St  690. 
t»  Lanier  y.  GalUitas,  IS  La.  Ann.  175. 
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CKAPTEB  ZnL 

LEGISLATIVE  POWER  IN  THE  STATES. 

185.  Organization  and  Goyermnent  of  Leglslatnrttb 

\      186.  Legislative  Power  of  States  In  General 

1^7-180.  Limitations  Imposed  by  the  Federal  Oonstitntlon. 

\  140.  Implied  Limitations  in  State  Constitntlons. 

M41.  Private,  Special,  and  Local  Legislation. 

142-143.  Delegation  of  Legislative  Powers. 

144-1^.  Enactment  of  Laws. 

146-148,  Title  and  Subject-Matter  of  Statutes. 

OBOANIZATipN  AND  OOVEBNMENT  OF  LEGISLATUBBL 

136.  By  constitutional  provisions  in  the  several  Btat<»0, 
or  by  common  pi^rliamentary  law,  the  state  legislature  has 
the  power —  \ 

(a)  To  make  rd^es  for  its  own  government  and  for  the 

regulation  of  its  legislative  proceedings. 

(b)  To  choose  its  own  officers  in  each  house. 

(o)  To  exercise  a!ti  exclusive  right  of  determination 
upon  the  eleit^tlon  9nd  qualification  of  its  own 
members.         \ 

j(d)  To  control  and  discipline  its  members,  for  disor^ 
derly  or  contemptuous  behavior,  even  to  the  ex- 
tent of  expelling\jiem. 

<e)  To  appoint  committers  and  define  their  powers,  and 
authorize  them  to  sdnd  for  persons  and  papers  in 
the  course  of  their  ifivestlgations. 

(f)  To  punish  persons  who  may  be  guilty  of  con- 
tempts against  it  or  br^^hes  of  its  privileges. 

<g)  To  secure  the  uninterrupted  service  of  all  its  mem- 
bers on  the  public  busine^,  by  the  exemption  of 
each  member  from  arrest  6n  civil  process  while 
engaged  in  parliamentary  duties  or  while  going 
to  or  returning  from  the  seat  of  government. 
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(h)  To  keep,  in  each  house,  a  Journal  of  its  proceed- 
ings, the  publication  and  amendment  of  which 
are  within  its  power  and  discretion. 

Bidn  cff  Procedure. 

The  power  of  a  legislative  body  to  make  roles  fop  its  own  gov- 
emment  necessarily  includes  the  power  to  grant  members  leave  of 
absence,  to  excuse  them  from  voting,  when  proper,  and  to  recognize 
what  are  called, ^1n  parliamentary  language,  "pairs."*  The  state 
constitution  sometimes  fixes  the  number  of  members  of  either  house 
who  shall  constituteXa  quorum  for  the  transaction  of  business.  If 
it  does  not,  the  numb^  may  be  fixed  by  a  rule  of  the  house  In 
the  absence  of  either  aNconstitutional  provision  or  a  rule,  the  gen- 
eral rule  is  that  a  majon^  of  the  members  of  the  house  will  con- 
stitute a  quorum.* 

Cfficen. 

As  a  general  rule,  each  houke  of  the  legislature  has  the  power  to 
choose  its  own  officers,  although,  in  some  states,  the  power  of  the 
senate  or  upper  house  to  chooseVts  presiding  officer  is  taken  away 
by  the  constitutional  assignment  of  that  position  to  the  lieutenant 
governor.  Besides  the  presiding  officer,  each  house  of  a  state  leg- 
islature generally  elects  a  clerk,  sergeant  at  arms,  and  doorkeeper. 

Election  and  Q^dification  of  Membere. 

The  power  to  determine  whether  a  peVson  claiming  to  be  a  state 
senator  or  representative  was  duly  electecl  and  is  qualified  to  take 
his  seat  belongs  exclusively  to  that  branch  of  the  legislature  of 
which  he  professes  to  be  a  member.  And  iti  decision  of  the  ques- 
tion cannot  be  challenged  or  inquired  into  by  tlv^  executive  or  the  ju- 
dicial department*  And  it  is  held  that  the  constitutional  require- 
ment which  obliges  the  members  of  each  house^o  take  the  oath 
to  support  the  constitution  is  merely  directory,  at^east  to  the  ex- 
tent that  the  omission  to  take  the  oath  does  not  afl^t  the  validity 
of  the  statutes  passed  by  them.^    But  the  constitutioiial  provision 

1  Wise  V.  Bigger,  79  Va.  209. 

t  State  V.  BUlngton.  117  N.  C.  168,  23  S.  B.  250. 

•  People  V.  Mahaney,  18  Mich.  481;  Opinion  of  the  Justices,  56  N.  H.  570. 

4  HUl  V.  Boyland,  40  Miss.  618. 
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th^t  each  house  shall  judge  of  the  election  and  qualification  of  its 
owi^xmembers  does  not  prevent  a  court,  on  application  by  one  claim- 
ing t^  be  elected  to  the  legislature  for  a  mandamus  to  compel  the 
canva^ing  board  to  issue  to  him  a  certificate  of  election,  from  de- 
terminii^g  whether  or  not  he  is  eligible  to  the  office.* 

Memben. 
The  po^er  of  expelling  members  for  adequate  cause  is  generally 
granted  in\the  constitution,  but  it  would  necessarily  exist  even 
without  constitutional  sanction,  as  it  is  a  power  which  is  indis- 
pensable for  the  proper  discharge  of  those  functions  for  which  the 
legislature  is  Created.  The  reasons  for  the  expulsion,  and  the  ques- 
tion whether  tnt  member  was  duly  heard  before  sentence  was  passed 
upon  him,  cannii^t  be  inquired  into  by  the  courts  in  any  collateral 
proceeding.*         \ 

PwiuhmerU  qf  Oontmjf>i». 

In  most  of  the  states,  the  constitution  giyes  power  to  each  house 
of  the  legislature  to  punish  its  own  members  for  disorderly  con- 
duct; and  in  many,  by  constitutional  grant  of  authority,  either  house 
may  punish  any  person.not  a  member  for  disorderly  or  contempt- 
nous  conduct,  though  suc^  punishment  must  not  extend  beyond  the 
final  adjournment  of  they  session.  But  no  American  legislative 
body  may  claim  such  plenary  power  to  punish  for  contempt  as  is 
possessed  by  the  higher  courts  of  justice.  It  seems  clear  that  any 
person  who  violates  the  privilege  of  a  member  from  arrest  is  in 
contempt  of  the  house,  and  maV  be  punished  thei-ef or  by  common 
parliamentary  law.  Again,  any  person  guilty  of  violent,  tumultu- 
ous, or  disorderly  behavior  in  the  presence  of  the  house  is  certain- 
ly liable  to  punishment.  But,  beyond  this  point,  the  power  of  leg- 
islative bodies  to  punish  for  contempts  is  not  very  clearly  settled. 
The  question  of  the  extent  of  this  power  chiefly  arises  when  it  is 
sought  to  compel  a  witness  to  appear  ^^ef ore  a  house  of  the  leg- 
islature, or  a  committee  of  the  same,  and\an8wer  questions.  In  the 
case  of  congress,  this  power  depends  upop  the  nature  of  the  in- 
quiry conducted  by  the  committee.  If  the  inquiry  relates  to  the 
organization  or  government  of  the  house,  the  election  or  qualiflca- 

•  People  V.  State  Board  of  CanvaBBers,  129  N.  Y.  360,  29  N.  B.  S46. 
«  Hl88  V.  Bartlett,  8  Gray  (Mass.)  468. 
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tib^  of  its  memberBy  the  observance  of  its  lawful  tvIbBj  the  privi- 
lege'^f  its  members,  or  to  impeachment  proceedings,  it  is  within 
the  jmdsdiction  of  the  house,  and  the  witness  may  be  punished  if 
contumacious.  But  the  courts  are  unwilling  to  extend  the  power 
beyond  tn^e  limits.'  In  regard  to  the  state  legislatures,  the  pow- 
er to  punisli  for  contempt  apparently  extends  to  all  cases  of  wit- 
nesses before\the  house  or  a  committee  where  the  subject  of  in- 
vestigation is  properly  legislative;  that  is,  where  it  relates  to  the 
organization  or  ^vernment  of  the  house,  the  election  or  privileges 
of  its  members,  or^Jiome  subject  of  intended  or  contemplated  legis- 
lative action.  Thuk  a  committee  trying  a  contested  election  of  a 
member  of  the  house\iay  summon  witnesses,  and  if  they  refuse  to 
appear,  or  to  answer  Proper  questions,  they  are  in  contempt  of 
the  house  and  may  be  punished.*  In  a  recent  case  it  was  held 
that  a  resolution  of  the  united  States  senate  appointing  a  com- 
mittee to  investigate  newspaper  charges  of  bribery  and  corruption 
of  senators  in  connection  witiv  certain  items  of  a  tariff  bill  then 
pending,  and  to  ascertain  whether  any  senator  had  been  or  was  en- 
gaged In  speculating  in  stocks  likWy  to  be  affected  by  such  items, 
embraced  a  matter  properly  and  constitutionally  within  the  cog- 
nizance and  jurisdiction  of  the  senat\:  and  a  witness  before  such 
committee,  refusing  to  answer  proper  and  pertinent  questions,  was 
rightly  punished  for  his  contumacy.*  In  another  case  it  was  ruled 
that  an  inquiry  who,  if  any  one,  had  violated  a  rule  of  the  senate 
which  requires  that  all  treaties  laid  befoi*i^  them  shall  be  kept 
secret  until  the  senate  shall  take  off  the  injunxjtion  of  secrecy,  is  a 
matter  within  the  jurisdiction  of  the  senate;  «tnd  a  witness  sum- 
moned before  the  senate  on  such  an  inquiry,  who  recuses  to  respond 

T  See  Kllbonm  ▼.  Thompson,  103  U.  S.  168.  Gongress  haer  enacted  a  law 
(Rev.  St  n.  8.  f  102)  that  any  person  who,  being  summoned  to  appear  as  a 
witness  before  either  house  or  a  committee  of  either  house,  to  give  testimony 
or  produce  papers  upon  any  matter  under  inquiry  by  the  house,  shaU  wlU- 
fully  make  default,  or  who,  having  appeared,  refuses  to  answer  any  pertinent 
question,  shall  be  guilty  of  a  misdemeanor,  and  punished  by  fine  and  Imprison- 
ment The  constitutionality  of  this  act  has  been  sustained.  Chapman  ▼•  U. 
8.,  5  App.  Gas.  D.  C.  122. 

•  In  re  Gunn,  60  Kan.  155,  32  Pac.  471. 

•  Ohapman  y.  U.  S.»  5  App.  Gas.  D.  0.  122.  And  see  Ex  parte  McGartby,  29 
CaL  38& 
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ta  proper  qnestions  put  to  him,  may  be  punished  for  contempt *• 
But  an  investigation  instituted  by  a  house  of  the  legislature  for 
the\nere  purpose  of  discovering  certain  facts,  or  for  political  pur- 
posesy  not  connected  with  any  intended  legislation  or  other  mat- 
ters upon  which  the  house  could  act,  is  not  a  legislative  proceed- 
ing, and  a  witness  cannot  be  compelled  to  appear  and  answer  ques- 
tions.** ^ind  it  should  be  remembered  that  it  is  always  the  priv- 
ilege of  th"^  citizen  to  be  excused  from  responding  to  any  ques- 
tions the  anWers  to  which  might  tend  to  criminate  him  or  furnish 
a  link  in  a  chain  of  criminal  evidence  against  him.  And  what  the 
courts  cannot  ^ompel  him  to  do,  in  this  respect,  cannot  be  required 
of  him  by  a  legislative  body  or  one  of  its  committees.**  It  has  also 
been  held  that  <songress  cannot  compel  the  production  of  private 
books  and  papers  of  citizens  for  its  inspection,  except  in  the  course 
of  judicial  proceecflngs  or  in  suits  instituted  for  that  purpose,  and 
then  only  upon  avenpents  that  its  rights  in  some  way  depend  upoTs 
the  evidence  therein  <sontained.  Consequently  a  committee  of  con 
gress,  or  a  commissioii  appointed  by  it,  cannot  compel  a  private 
person  thus  to  exhibit  his  books  and  papers  for  their  examination, 
nor  punish  him  for  contumacy  or  contempt  if  he  refuses  to  obey 
their  command  in  that  behalf.**  A  person  who  has  been  punished 
by  imprisonment  for  a  contempt  of  a  house  of  the  legislature  can- 
not maintain  an  action  in  damages  against  the  members  who  voted 
to  punish  him,  or  the  sergeant  at  arms  who  obeyed  the  command 
of  the  house,  as  for  an  unlawful  an^  malicious  arrest  and  imprison- 
ment.** 
Privilege  of  Membere  from  Arrest.  ^ 

The  constitutions  of  most,  if  not  sl%  of  the  states  provide  that 
members  of  the  legislature  shall  be  privileged  from  arrest,  except 
for  trea,8on,  felony,  or  breach  of  the  peace,  while  in  attendance  upon 
a  session  of  the  legislature;  and  in  some  states  this  privilege  also 
embraces  the  time  which  may  be  reasonably  required  by  them  for 
going  to  and  returning  from  the  place  of  meeting  of  the  legisla- 

10  EX  parte  Nugent,  1  Am.  Law  J.  (N.  S.)  107,  Fed.  0|w.  No.  10,375. 
"  People  ▼.  Keeler,  99  N.  Y.  463,  2  N.  B.  615.  \ 

la  Emery's  Case,  107  Mass.  172.  \ 

!•  In  re  Pacific  Railway  Commission,  82  Fed.  241.  ^^ 

^«  Ganfleld  v.  Gresbam,  82  Tex.  10,  17  S.  W.  390. 
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tuT^  In  some  states,  though  not  all,  the  members  are  also  ex- 
emptvfrom  service  of  any  ciyil  process.  This  is  the  case,  for  ex- 
ample, Nijy  constitutional  provision,  in  Kansas,  and  it  is  there  held 
that  ser^e  of  original  process  upon  a  member  during  the  session 
is  entirely\void,  and  gives  the  court  no  jurisdiction  over  the  per- 
son of  such  inember.^*  But,  if  the  constitutional  privilege  extends 
only  to  arrest ^on  a  charge  of  crime,  this  will  not  prevent  the  serv- 
ice of  a  summons  or  other  process  in  a  civil  action,  not  involving 
the  arrest  and  detention  of  the  person  of  the  legislator.^*  It  would, 
however,  prevent  ^  being  taken  upon  a  capias,  or  the  service  of 
any  writ  the  disobeoi^nce  to  which  would  be  punishable  by  attach- 
ment of  the  person.    \ 

Joumob.  \ 

In  nearly  all  the  states  ftie  constitutions  provide  that  each  house 
of  the  legislature  shall  keepv  a  journal  of  its  proceedings,  and  pub- 
lish the  same,  excepting  suck  parts  as  may  require  secrecy.  The 
journal  is  a  daily  record  of  tlie  proceedings  of  the  house.  It  is 
kept  by  the  secretary  or  clerk,  Vnd  in  it  are  entered  the  appoint- 
ment and  action  of  committees,  tiie  introduction  of  bills,  motions, 
the  votes  and  resolutions  of  the  house,  and  such  other  matters  as 
the  house  may  direct  to  be  spread  upomi  the  journal,  in  the  order  of 
their  occurrence.  It  is  held  in  some  states  that  it  is  not  permis- 
sible to  go  behind  an  enrolled  statute,  in  seeking  to  show  that  it 
was  not  duly  passed.  But  in  other  stat^  (probably  a  majority) 
it  is  considered  that,  if  an  allegation  is  put  forward  that  the  act 
in  question  was  not  passed  by  the  legislature  in  the  form  and  man- 
ner required  by  the  constitution,  recourse  may^e  had  to  the  jour- 
nals of  the  legislature  to  determine  the  question^.* Thus  it  is  said: 
"Acts  of  the  legislature  duly  enrolled  and  signeck  by  the  oflBceps 
of  the  two  houses,  and  filed  in  the  office  of  the  secr^ary  of  state, 
with  the  approval  of  the  governor  thereon,  are  primVfacie  valid 
and  authoritative  laws;  but  the  journals  of  the  two  houses  that 
enacted  them  may  be  resorted  to,  to  ascertain  whether  th^  man- 
datory requirements  of  the  constitution  have  been  complied  with 

IS  Oook  V.  Senior  (Kan.  App.)  45  Pac.  126. 

i«  Rhodes  v.  Walsh,  55  Minn.  542,  57  N.  W.  212;  Gentry  v.  Griffith,  27  Ttet. 
461.    But  compare  Miner  v.  Markham,  28  Fed.  3S7. 


Digitized  by  VjOOQIC 


§  135}  OBQAMIZATZON   Ar9D  GOV£RMMENT   OF   LSQISLATUKE.  297 

by  the  legislature  in  their  enactment;  and  if  such  journals  show 
explicitly,  clearly,  and  affirmatiyely  that  any  essential  constitn- 
tioni^l  requirement  has  not  been  complied  with,  or  if  they  fail  to 
show  \jxj  essential  step  in  the  process  of  enactment  that  the  con- 
stitntion  expressly  requires  them  to  show, — such,  for  example,  as 
the  entry,  of  the  ayes  and  noes  upon  the  final  passage  of  any  bill  in 
either  hoitee, — ^then  such  journals  would  prevail  as  evidence,  and 
the  enrolled  bill,  as  evidence  of  the  law,  would  have  to  fall."*^ 
But  if  the  journal  entries  are  ambiguous,  or  if  they  fail  to  show 
facts  which  th^  constitution  does  not  expressly  require  them  to 
show,  this  will  ^t  raise  any  presumption  against  the  validity  of 
the  action  of  the  Ifepslature.  On  the  contrary,  the  courts  will  pre- 
sume that  the  legii^atut*e  fully  complied  with  the  constitutional 
requirements,  although  the  journals  do  not  show  the  fact^*  ''The 
enrolled  statute,'*  says  fit  learned  court,  "is  very  strong  presumptive 
evidence  of  the  regularity  of  the  passage  of  the  act  embraced  in 
it  and  of  its  validity,  and  INs  conclusive  evidence  of  such  regularity 
and  validity,  unless  the  joumals  of  the  legislature  show  dearly, 
conclusively,  and  beyond  all  do^bt  that  the  act  was  not  passed  reg- 
ularly and  legally.  If  there  is  any  room  to  doubt  as  to  what  the 
Journals  of  the  legislature  show,  ^  they  are  merely  silent  or  am- 
biguous, or  if  it  is  possible  to  explain  them  upon  the  hypothesis 
that  the  enrolled  statute  is  correct  and  valid,  then  it  is  the  duty 
of  the  courts  to  hold  that  the  enrolled  statute  is  valid;  but  in  this 
state,  where  each  house  is  required  by  the  constitution  to  keep 
and  publish  a  journal  of  its  proceedings,  Ve  cannot  wholly  ignore 
such  journals  as  evidence.  They  must  be  driven  some  weight  in 
•determining  the  regularity  and  validity  of  the^assage  of  statutes; 
and  therefore  where  there  can  be  no  room  for  doubt,  from  the  evi- 
dence furnished  by  such  journals,  that  the  statute^as  not  passed 
by  a  constitutional  majority  of  the  members  of  eitheij  house,  then 
the  courts  may  declare  that  the  supposed  statute  wasNnot  legally 
passed  and  is  invalid.''  ^*    An  act  of  congress,  duly  enrolled,  signed 

IT  State  V.  Hocker,  36  Fla.  358»  18  South.  707. 

tt  State  V.  imnols  Cent.  R.  Co.,  83  Fed.  730;  Opinion  of  the  Justices,  52  N. 
H.  e22. 

!•  State  V.  Francis,  26  Kan.  724.  And  see,  to  the  same  effect,  Chicot  County 
V.  Davles,  40  Ark.  200;  GUdeweU  v.  Martin,  51  Ark.  559,  11  S.  W.  882;  Wise 
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by  the  presiding  olBcers  of  the  two  houses,  approved  by  the  Presi- 
deW,  and  deposited  in  the  department  of  state,  cannot  be  invali- 
dateSKby  the  mere  fact  that  the  journals  of  congress  do  not  show 
that  it  waa  paased  in  the  precise  form  in  which  it  was  authenti- 
cated and  ^igned.'^  Further,  it  must  be  observed  that,  if  recourse 
is  had  to  t6e  journals,  their  testimony  must  be  taken  as  absolutely 
true  and  unimpeachable.  What  the  journals  do  affirmatively  state 
cannot  be  contradicted  or  modified  by  any  extraneous  evidence 
whatever.**  A^d  if  the  enrolled  act  and  the  journals  together  show 
a  compliance  w^th  all  the  requirements  of  the  constitution,  no 
other  or  further  evidence  impugning  the  act  can  be  received.  Thus, 
in  such  a  case,  it  ik  not  permissible  to  show  by  parol  that  some  of 
the  members  needea  to  make  up  the  majority  in  favor  of  the  bill 
were  not  duly  electedWr  qualified.*' 

The  legislature  may  W:  the  same  or  a  subsequent  session  correct 
its  journals,  by  amendments  which  show  the  true  facts  as  they  ac- 
tually occurred,  when  it  iVsatisfied  that  by  neglect  or  design  the 
truth  has  been  omitted  or  suppressed.** 
Bribery  of  Legidators  and  Lobbyin 

The  attempt  to  bribe  a  membe^f  the  legislature  is  made  a  crim- 
inal offense,  either  by  the  constituti^i  or  a  statute,  in  all  the  states, 
as  is  also  the  taking  of  a  bribe  by\uch  member.  Moreover,  the 
law  sets  its  face  severely  against  lobbing.  In  two  states  this  is 
made  a  felony  by  the  constitution.**  And  in  all,  the  courts  refuse 
to  lend  their  aid  in  the  enforcement  of  contracts  for  lobby  services, 
declaring  all  such  agreements  to  be  immoral  and  void.  "A  con- 
tract for  lobby  services,  for  personal  [or  poiHical]  influence,  for 
mere  importunity  to  members  of  the  legislature  or  other  official 
body,  for  bribery  or  corruption,  or  for  seducing  or  influencing  them, 

V.  Bigger,  79  Va.  269;  Hunt  v.  State,  22  Tex.  App.  306,  8  S.  W.  233;  Attorney 
General  v.  Rice,  64  Mich.  885,  81  N.  W.  203. 

«o  Field  V.  Clark,  143  U.  S.  649,  12  Sup.  Ot.  495. 

11  U.  S.  V.  Ballin,  144  U.  S.  1,  12  Sup.  Ct.  507. 

i«  State  V.  Smith,  44  Ohio  St.  348,  7  N.  E.  447,  and  12  N.  B.  829. 

«»  Turley  v.  Logan  Co.,  17  111.  151. 

s«  Const  CaL  art  4,  S  35;  Const  Ga.  art.  1,  §f  2,  5^  The  constitution  of  Gal* 
Ifomla,  as  above,  defines  "lobbying"  as  "the  seeking  to  influence  the  vote  of 
a  member  of  the  legislature  by  bribery,  promise  of  reward,  Intimidation,  or 
other  dishonest  means.*' 
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fSl^  any  other  arguments  or  persuasions  or  inducements  than  such 
as  l^ear  directly  and  legitimately  upon  the  merits  of  the  pending 
applh;ation,  is  illegal  and  against  public  policy  and  void.'^'*  In 
a  case"^  before  the  supreme  court  of  the  United  States  it  was  said, 
after  relferring  to  a  number  of  decisions:  ''The  sum  of  these  cases 
is:  Firsts  that  all  contracts  for  a  contingent  compensation  for 
obtaining  legislation,  or  to  use  personal  or  any  secret  or  sinister 
influence  on  legislators,  are  void  by  the  policy  of  the  law.  Second, 
secrecy  as  to  tjie  character  under  which  the  agent  or  solicitor  acts 
tends  to  deception  and  is  immoral  and  fraudulent;  and  where  the 
agent  contracts  to  use  secret  influences,  or  voluntarily,  without 
contract  with  his  principal,  uses  such  means,  he  cannot  have  the 
assistance  of  a  court  to  recover  compensation."  *•  It  is  even  held 
that  a  contract  stipulating  a  compensation  for  services  to  be  ren- 
dered in  procuring  an  act  to  be  passed  by  the  l^islature  for  the 
benefit  of  the  party  j^romising  to  pay  is  contra  bonos  mores,  and 
cannot  be  enforced,  e^en  though  no  improper  means  are  alleged 
or  shown  to  have  been\esorted  to  by  the  agent  in  obtaining  the 
passage  of  the  act"^  And  a  contract  by  which  one  agrees  to  "use 
his  utmost  influence  and  elertions"  to  procure  the  passage  of  a 
bill  is  void  as  against  public  policy;  for  it  tends  directly  to  secret, 
corrupt,  and  improper  tampering  with  legislative  action.'*  On  the 
same  principle,  an  agreement  by  which  one  contracts  to  withdraw 
or  withhold  his  opposition  to  a  pending  legislative  measure,  for  a 
consideration  in  money  or  other  thing  of  value,  is  void.** 

But  it  does  not  follow  that  a  persoii  interested  in  pending  leg- 
islation may  not  employ  agents  or  attorneys  to  represent,  in  a 
proper  manner  and  at  a  proper  time  andVlace,  his  reasons  for  de- 
siring or  opposing  the  passage  of  the  bill.  \Such  contracts  are  fre- 
quently made,  and  are  valid  at  law,  and  perfectly  consistent  with 

••  McKee  v.  Cheney,  62  How.  Prac.  (N.  Y.)  144.  See,  also,  Sweeney  v.  Mc- 
Leod,  16  Or.  380,  16  Pac.  276;  GoquIUard's  Adm'r  v.  J^earss,  21  Ind.  479;  2 
Pars.  Cont  (8tb  Ed.)  878;  Blsh.  Cent  §  499. 

s«  Marshall  v.  Railroad  Co.,  16  How.  314. 

«T  Gil  V.  Davis,  12  La.  Ann.  219. 

St  MUls  V.  MlUs,  40  N.  T.  643. 

*•  Smith  T.  Applegate,  23  N.  J.  Law,  862.  But  compare  Edwards  v.  RaU- 
way  Co.,  1  Mylne  &  C.  660. 
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the  ni^st  sense  of  honor.'*  *It  is  allowable,"  says  the  court  in 
New  Torkj  ^o  employ  counsel  to  appear  before  a  legislative  com- 
mittee, or  before  the  legislature  itself,  to  advocate  or  oppose  a 
measure  in  w^ich  the  individual  has  an  interest.'***  *We  enter- 
tain no  doubt  thW  an  agreement,  express  or  implied,  for  purely  pro- 
fessional services, vis  valid.  Within  this  category  are  included 
drafting  the  petitlon\:to  set  forth  the  claim,  attending  to  the  tak- 
ing of  testimony,  coU^ing  facts,  preparing  arguments,  and  sub- 
mitting them  orally  or  ukwriting  to  a  committee  or  other  proper 
authority,  and  other  servic^  of  like  character.  All  these  things 
are  intended  to  reach  only  the  reason  of  those  sought  to  be  in- 
fluenced. They  rest  on  the  samevprinciple  of  ethics  as  professional 
services  rendered  in  a  court  of  jti^tice  and  are  no  more  excep- 
tionable."" 

LEQISLATIVE  POWER  OT  STATES  HT  GENERAL. 

136.  The  rightful  power  of  the  legislature  of  a  state  ex- 
tends to  every  subject  of  legislation,  unless,  in  the  partic- 
ular instance,  its  exercise  is  forbidden,  expressly  or  by 
necessary  implication,  by  the  constitution  of  the  United 
States,  a  treaty,  an  act  of  congress,  or  the  constitution  of 
the  state. 

Under  the  system  of  government  in  the  United  States,  the  people 
of  each  of  the  states  possess  the  Inherent  power  to  make  any  and 
all  laws  for  their  own  goyemance.  But  a  portion  of  this  plenary 
legislative  power  has  been  surrendered  by  each  of  the  states  to 
the  United  States.  The  remainder  is  confided  by  the  people  of 
the  state,  by  their  constitution,  to  their  representatives  constitut- 
ing the  state  legislature.  At  the  same  time,  and  by  the  same  in- 
strument, they  impose  certain  restrictions  and  limitations  upon  the 
legislative  power  thus  delegated.  But  state  constitutions  are  not 
to  be  construed  as  grants  of  power  (except  in  the  most  general 

••  Wlnpenny  ▼.  French,  18  Ohio  St  469. 

•1  Lyon  V.  MltcheU,  86  N.  Y.  235;  Sedgrwick  v.  Stanton,  14  N.  T.  280. 
•t  TriBt  T.  Ohild,  21  Wall,  441.    And  see  Yates  y.  Bdt)ert80ii,  80  Va.  475; 
Denlson  v.  Crawford  Go.,  48  Iowa»  211;  Coqulllard's  AdmY  v.  Beaiss,  21  Ind. 

4m 
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sense),  but  rather  as  limitations  upon  the  power  of  the  state  leg- 
islature. From  these  principles  it  follows  that  the  legislature  of 
a  state  may  lawfully  enact  any  law,  of  any  character,  on  any  sub- 
ject, unless  it  is  prohibited,  in  the  particular  instance,  either  ex- 
pressly or  by  necessary  implication,  by  the  proYisions  of  some  law 
which  it  is  bound  to  regard  as  supreme.  These  laws  of  supreme 
authority,  in  which  alone  are  to  be  sought  the  limitations  of  leg- 
islative power  in  the  states,  are  the  constitution  of  the  United 
States,  treaties  and  acts  of  congress  made  under  its  authority,  and 
the  constitution  of  the  particular  state.  No  act  of  a  state  legis- 
lature can  be  pronounced  ultra  vires,  unless  it  can  be  shown  to 
be  in  contravention  of  the  express  terms  or  necessary  implications 
of  one  or  other  of  these  instruments.** 

UMITATIONS  IMPOSED  BY  THE  FEDERAL  CONSTITUTION. 

137.  The  constitution  of  the  United  States  imposes  lim- 
itations or  prohibitions  of  two  kinds  upon  the  legislative 
power  of  the  several  states,  viz.: 

(a)  Implied. 

(b)  Explicit. 

138.  The  implied  limitations  upon  state  legislative  power 
are  divisible  into  two  classes: 

(a)  Those  which  grow  out  of  the  grant  to  congress  of 

exclusive  power  to  legislate  on  certain  subjects. 

(b)  Those  which  are  implied  from  the  grant  or  guar- 

anty of  certain  rights  or  privileges  to  the  citi- 
zens of  the  United  States,  the  citizens  of  the 
states,  or  the  states  as  states. 

139.  The  explicit  limitations  imposed  by  the  federal  con- 
stitution upon  the  legislative  power  of  the  states  are  as 
follows:    No  state  shall — 

(a)  Enter  into  any  treaty,  alliance,  or  confederation, 
nor,  without  the  consent  of  congress,  enter  into 

••  See  McPherson  ▼.  Blacker,  146  U.  S.  25,  13  Sup.  Ct  3;  Glozza  ▼.  Tlernan, 
148  U.  S.  661,  13  Sup.  Ct  721;  People  ▼.  Draper,  15  N.  Y.  532;  People  v.  Flagg, 
46  N.  Y.  401;  Thorpe  v.  Railroad  CJo.,  27  Vt.  140;  Walker  v.  Cincinnati,  21 
Ohio  St  14;  Page  t.  AUen,  58  Pa.  St  838;  Sears  v.  Cottrell,  5  Mich.  251. 
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any  agreement  or  compact  with  another  state  or 

with  a  foreign  power, 
(b)  Orant  letters  of  marque  and  reprisaL 
<o)  Emit  bills  of  credit, 
(d)  Coin  money,  or  make  anything  but  gold  or  silver 

coin  a  tender  in  payment  of  debts. 
(6)  Pass  any  bill  of  attainder,  ex  post  facto  law,  or 

law  impairing  the  obligation  of  contracts. 

(f)  Grant  any  title  of  nobility. 

(g)  Lay  any  imposts  or  duties  on  imports  or  exports, 

except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws,  unless  with  the 
consent  of  congress. 

(h)  Lay  any  duty  of  tonnage,  except  with  the  consent 
of  congress. 

<i)  Keep  troops  or  ships  of  war  in  time  of  peace. 

<  J  )  Engage  in  war,  unless  actually  invaded  or  in  such 
imminent  danger  as  will  not  admit  of  delay. 

(k)  Establish  or  allow  slavery  or  involuntary  servi- 
tude, except  as  a  punishment  for  crime  whereof 
the  party  shall  have  been  duly  convicted. 

(1)  Make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United 
States. 

(m)  Deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law. 

(n)  Deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws. 

(o)  Assume  or  pay  any  debt  or  obligation  incurred  in 
aid  of  insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation 
of  any  slave. 

(p)  Deny  or  abridge  the  right  of  citizens  of  the  United 
States  to  vote,  on  account  of  race,  color',  or  pre- 
vious condition  of  servitude. 
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Implied  Limitations, 

The  implied  limitations  of  the  first  class  grow  oat  of  the  fact  that 
certain  powers  of  lawmaking  are  granted  to  congress  by  the  federal 
constitution,  and  some  of  these  are  exclusive.  In  such  cases,  the 
constitution  implies  that  the  several  states  shall  not  take  any  leg- 
islative action  upon  the  subject-matter  of  such  exclusive  power  of 
congress.  These  prohibitions  have  been  discussed  in  connection 
with  the  powers  of  congress.  An  example  of  an  exclusive  power 
vested  in  congress  is  that  which  gives  it  the  sole  right  to  legislate 
for  the  government  of  the  District  of  Columbia  and  the  territories. 

In  the  second  class  of  implied  prohibitions  belong  those  which 
forbid  the  states  to  deprive  the  federal  courts  of  any  part  of  the  ju- 
risdiction conferred  upon  them  by  the  constitution,  or  of  the  means 
of  exercising  that  jurisdiction,  and  those  which  secure  to  the  citi- 
zens of  each  state  the  i#ivilegeB  and  immunities  of  citizens  in  the 
several  states,  and  which  provide  for  full  faith  and  credit  to  be  given 
to  the  public  acts,  records,  and  judicial  proceedings  of  each  state, 
and  for  the  extradition  of  fugitives  from  justice,  and  also  the  guar- 
anty to  each  state  of  a  republican  form  of  government*  In  each  of 
these  cases,  the  grant  ol  rights  or  the  guaranty  carries  with  it  an 
implied  prohibition  of  any  state  legislation  which  would  have  the 
effect  to  deny  it  or  derogate  from  its  effectiveness. 

ExpUcU  Limitationi, 

Of  the  explicit  limitations  upon  state  legislative  power  enumer- 
ated above,  some  are  of  such  importance,  and  involve  so  many  prin- 
ciples and  questions,  that  they  require  separate  chapters  for  their 
full  treatment.  Others  will  be  most  appropriately  discussed  in 
connection  with  the  guaranties  of  private  and  political  rights,  and 
can  only  be  studied  in  connection  with  similar  prohibitions  laid 
upon  the  power  of  congress.  The  remaining  limitations  upon  state 
power,  found  in  the  federal  constitution  and  mentioned  above,  will 
now  be  considered  in  order. 

But  first,  the  reader  must  be  again  reminded  that  the  various 
dauses  of  the  federal  constitution  which  impose  restrictions,  limita- 
tions, or  prohibitions  upon  the  exercise  of  legislative  power  were  de- 
signed, generally,  to  guard  the  rights  of  the  people  against  oppression 
^  the  part  of  that  government  which  the  constitution  created,  not 
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against  their  own  states.    They  are  therefore  to  be  considered  as  ap- 
plicable only  to  the  federal  goyemment,  except  in  those  cases  where 
the  states  are  explicitly  mentioned.    And  this  is  particularly  to  be 
observed  in  regard  to  the  first  eight  amendments.** 
TreaiMi  and  Oompacta. 

The  constitution  gives  to  the  general  government  the  plenary  and 
exclusive  control  over  all  our  foreign  relations  and  all  our  dealings  as 
a  nation  among  nations.  Moreover,  treaties  made  by  the  United 
States  are  the  supreme  law  of  the  land,  and  it  follows  that  the  in- 
dividual states  are  not  only  prevented  from  forming  alliances  or  ar- 
ranging treaty  rights  with  foreign  countries,  but  also  that  it  is  not 
within  their  lawful  power  to  disregard  or  obstruct  those  which  are 
made  by  the  national  government.^*  The  use  of  the  several  words 
"treaty,"  "agreement,'*  and  "compact"  shows  "that  it  was  the  in- 
tention of  the  framers  of  the  constitution«to  use  the  broadest  and 
most  comprehensive  terms,  and  that  they  anxiously  desired  to  cut 
off  all  connection  or  communication  between  a  state  and  a  foreign 
power";  and,  in  order  to  execute  this  evident  intention,  the  word 
^'agreement"  must  receive  its  most  extended  signification,  and  be 
so  applied  as  to  prohibit  every  agreement,  written  or  verbal,  formal 
or  informal,  positive  or  implied  by  the  mutual  understanding  of 
the  parties.*'  Thus,  an  act  of  the  legislature  of  a  state  authoriz- 
ing the  surrender  of  fugitives  from  justice  claimed  by  a  foreign  pow- 
er as  offenders  against  its  laws,  though  not  strictly  a  treaty,  in- 
volves relations  with  such  foreign  power,  and  is  to  that  extent 
an  invasion  of  the  paramount  control  over  our  foreign  intercourse 
committed  to  congress  by  the  constitution,  and  for  that  reason  is 
void.*^ 

But  the  states,  with  the  consent  of  congress,  may  make  compacts 
with  each  other.  Such  agreements  have  been  made  since  the  for- 
mation of  the  constitution,  and,  indeed,  even  before  its  adoption. 
For  instance,  in  1785,  Maryland  and  Virginia  entered  into  a  com- 

»*  See  O'Nell  v.  Vermont,  144  U.  S.  823,  12  Sup.  Ct.  ©98;  State  v.  Paul,  5 
R.  I.  185;  Murphy  v.  People,  2  Cow.  (N.  Y.)  815;  Pervear  v.  Com.,  6  Wall.  475. 

»•  FeUows  V.  Dennlston,  28  N.  Y.  420;  In  re  Metzger,  1  Bdm.  Sel.  Cas.  899. 

»«  Holmes  v.  Jennison,  14  Pet.  540. 

»T  U.  S.  V.  Rauscher,  119  U.  S.  407,  7  Sup.  Ct  234;  People  v.  Curtis,  00  N. 
T.  821. 
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pact  or  treaty  regulating  the  right  of  fishing  in  the  Potomac  river, 
which  constitntefl  the  boundary  between  them.  This  compact  it 
still  in  force,  not  being  abrogated  by  the  constitution,  and  has  re- 
cently been  before  the  courts  for  interpretation.**  It  is  open  to 
some  question  whether  the  assent  of  congress  is  required  to  every 
possible  kind  of  contract  which  two  states  might  make  with  each 
other.  It  has  been  held  that,  with  the  consent  of  congress,  the 
states  may  settle  their  disputed  boundaries  by  compact  or  treaty.** 
But  the  opinion  has  lately  been  advanced  that  the  consent  of  con- 
gress is  not  necessary  to  agreements  between  the  states  relating 
to  matters  in  which  the  United  States  could  have  no  possible  in- 
terest or  concern,  which  do  not  trench  upon  the  national  authority 
or  the  subjects  committed  to  its  exclusive  control,  nor  involve  the 
autonomy  of  any  state  or  the  nature  or  extent  of  its  political  power 
or  influence.  Thus,  it  is  said,  the  mere  selection  of  parties  to  set- 
tle a  boundary  line  between  two  states,  and  a  legislative  adoption 
of  their  report  by  one  of  the  states,  does  not  amount  to  a  "compact'' 
or  ^'agreement"  between  states,  which  they  art  forbidden  by  the 
constitution  to  make  without  the  consent  of  congress,  until  th^ 
one  state  has  adopted  the  report  in  consequence  of  its  adoption  by 
the  other,  nor  even  then,  unless  the  boundary  established  leads  to 
the  increase  or  decrease  of  the  political  power  or  influence  of  the 
states  affected.**  The  consent  of  congress  to  an  agreement  be- 
tween states  need  not  necessarily  be  manifested  by  an  express  as- 
sent to  every  proposition  contained  in  the  agreement,  but  the  as- 
sent may  he  inferred  froK  the  legislation  of  congress  on  the  sub- 
ject." 

iMen  qf  Afargutf • 

The  subject  of  letters  of  marque  has  been  somewhat  considered  in 
connection  with  the  war  powers  of  congress.*'  It  remains  to  add 
that  the  removal  of  this  power  from  the  field  of  state  legislation, 
and  the  intrusting  it  exclusively  to  the  general  government,  is  a  part 

>•  See  Ex  parte  Marsh,  57  Fed.  710. 
»•  Poole  V.  Fleeger,  11  Pet.  185. 

«o  Virginia  v.  Tennessee,  148  U.  S.  503,  18  Sup.  Ct  728. 
«i  Virginia  v.  West  Virginia,  11  WaU.  89;  Virginia  v.  Tennessee,  148  U.  S. 
603,  13  Snp.  Gt  728. 
«s  See  ante,  p.  224. 
BL.CONST.L.--20 
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of  that  general  policy  which  dictated  the  principle  that  the  powers  of 
peace  and  war,  with  all  their  concomitants,  should  not  be  left  to  the 
discretion  and  the  rarying  interests  or  prejudices  of  the  individual 
states,  but  should  be  lodged  alone  in  the  central  goyemment  If  it 
were  not  for  this  prohibition,  it  would  be  in  the  power  of  any  state, 
at  any  timet  to  inrolve  the  whole  nation  in  a  war.  '^t  is  true,"  says 
l^ry,  ^Hhat  th^  granting  of  letters  of  marque  and  reprisal  is  not 
always  a  preliminary  to  war  or  necessarily  designed  to  provoke  it 
But  in  its  essence  it  is  a^hostile  measure  for  unredressed  grievances, 
real  or  supposed,  and  therefore  is  most  general!.^  the  precursor  of  an 
appeal  to  arms  by  general  hostilitieB.  The  security  (as  has  been 
Justly  observed)  of  the  whole  Union  ought  not  to  be  suffered  to  de- 
pend upon  the  petulance  or  precipitation  of  a  single  state."  ** 

BUU  qf  OredU. 

The  history  of  paper  currency  during  the  revolution,  with  its  in- 
evitable and  serious  depreciation,  and  the  public  discredit  which 
ensued,  furnished  the  reason  for  the  introduction  into  the  constitu- 
tion of  a  prohibition  against  the  issue  of  bills  of  credit  by  the  states. 
Not  every  species  of  evidence  of  debt  put  forth  by  a  state  comes 
within  the  description  of  bills  of  credit  The  term  does  not  include 
bonds  issued  by  a  state,  or  warrants  for  the  payment  of  services  put 
of  a  specific  fund,  ^o  constitute  a  bill  of  credit  within  the  con- 
stitution, it  must  be  issued  by  a  state,  on  the  faith  of  the  state^  and 
designed  to  circulate  as  money.  It  must  be  a  paper  which  circu- 
lates on  the  credit  of  the  state,  and  so  received  and  used  in  the 
ordinary  business  of  life."  ^*  A  bill  drawn  on  a  state,  the  payment 
of  which  is  to  be  made  out  of  a  fund  pledged  therefor,  is  not  a  biU 
of  credit,  within  the  meaning  of  this  clause.*'  And  bills  issued  by 
a  banking  corporation  which  has  a  paid-up  capital  and  may  be  sued 
upon  its  debts,  are  not  to  be  deemed  bills  of  credit,  even  though  the 
state  owns  the  entire  stock  of  the  bank,  and  the  legislature  elects 
the  directors,  and  the  faith  of  the  state  is  pledged  for  the  redemp- 

*•  2  Story,  Const  S  J356. 

««  Briscoe  v.  Bank  of  Kentudcy,  11  Pet  257;  Oraig  ▼.  Mlssoarl,  4  Pet.  410; 
Woodmff  V.  Trapnall,  10  How.  100;  Central  Bank  of  Geonsla  v.  Little,  11  Ga. 
846. 

««  Gowen  t.  Shuts,  4  Baxt  (Tenn.)  57. 
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tion  of  the  bills,  and  they  are  made  receivable  for  all  public  dues.** 
This  prohibition  of  the  constitution,  though  it  declares  only  that 
^o  fltate^  shall  issue  such  bills,  applies  with  equal  force  to  the 
case  where  two  or  more  states  confederate  together  and  on  their 
joint  faith  and  credit  issue  bills  of  the  forbidden  character.*^ 
Onrwng  Momey — Legal  Tmder, 

Under  the  articles  of  confederation,  the  several  states  possessed 
the  power  to  coin  money,  as  well  as  the  United  States.  This  ap- 
pears from  the  language  of  the  ninth  article,  where  it  is  provided 
that  '^e  United  States  in  congress  assembled  shall  have  the  sole 
and  exclusive  right  and  power  of  regulating  the  alloy  and  value  of 
<;oin  struck  by  their  own  authority  or  by  that  of  the  respective  states." 
But  under  the  constitution,  this  power  is  removed  from  the  states, 
not  only  by  the  grant  of  the  power  to  coin  money  to  congress,  but 
also  by  the  prohibition  of  it  to  the  states.  While  the  states  may 
neither  emit  bills  of  credit  nor  make  anything  but  gold  and  silver 
4M)in  a  tender  in  payment  of  debts,  yet  neither  of  these  restrictions 
will  prevent  them  from  granting  charters  of  incorporation  to  bank- 
ing companies  and  authorizing  them  to  issue  their  bills,  intended 
to  circulate  as  money,  provided  that  such  bills  are  issued  upon  the 
credit  of  the  banks  alone  and  not  upon  the  faith  of  the  states,  and 
that  it  is  not  attempted  to  give  them  the  character  of  legal  tender 
notes.** 
IkUiiea  on  ImporU  cmd  Exports, 

The  prohibition  against  state  taxation  of  imports  and  exports  is 
one  of  those  provisions  of  the  constitution  which  are  designed  more 
effectually  to  commit  to  the  national  government  the  entire  control  of 
foreign  and  interstate  commerce.  It  was  apparently  deemed  neces- 
sary to  concede  to  the  states  a  very  limited  power  of  taxation  in 
this  regard,  for  the  purpose  of  allowing  them  to  make  and  execute 
inspection  laws.  But  so  jealously  was  this  concession  restricted  that 
all  tonptation  to  the  states  to  encroach  upon  the  limits  set  for  them 
was  taken  away  by  the  provision  that  the  ^'net  proceeds"  of  all  duties 
so  laid'^shall  be  for  the  use  of  the  treasury  of  the  United  States." 

«•  Darrlngton  v.  Bank  of  Alabama,  18  How.  12;  Briacoe  ▼.  Bank  of  Ken- 
tucky, 11  Pet  267;  Curran  v.  Arkansas,  15  How.  804;. 
«T  Bally  V.  MUner,  35  Ga.  830. 
«<  Miner,  Const  688. 
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Inspection  laws  are  Bucli  as  anthorize  and  direct  the  inspection  and 
examination  of  Tarions  kinds  of  merchandise  intended  for  sale, 
or  for  exportation,  especially  food,  with  a  view  to  ascertaining  its 
fitness  for  use  and  excluding  unwholesome  or  unmarketable  goods 
from  sale  or  exportation.**    The  word  "imports"  as  here  used  is  con- 
strued as  having  reference  only  to  goods  imported  from  foreign 
countries,  and  it  is  not  applicable  to  such  as  are  merely  transported 
from  one  state  into  another.**^    But  the  authority  of  the  states  to  tax 
property  brought  into  them  from  other  states  is  restrained  by  an- 
other clause  of  the  constitution,  namely,  that  whjch  grants  to  con- 
gress the  power  to  regulate  commerce.    As  to  articles  imported  f  nnn 
foreign  countries,  it  is  held  that  they  do  not  lose  their  character  as 
imports,  so  as  to  become  subject  to  state  taxation  as  a  part  of  the 
general  mass  of  property  in  the  state,  until  they  have  either  passed 
from  the  control  of  the  importer  or  have  been  broken  up  by  him  from 
the  original  oases,  packages,  or  bales  in  which  they  were  imported. 
Before  this  is  done,  any  state  tax  upon  them  is  void,  whether  it  is 
unposed  upon  them  distinctively  as  imports  or  as  constituting  a 
part  of  the  importer's  property.**    In  regard  to  the  taxation  of  ex- 
ports, the  chief  difficulty  has  been  In  the  determination  of  the  point 
of  time  at  which  goods  cease  to  be  a  part  of  the  general  mass  of  prop- 

*•  1  story,  Const  S  1017.  In  order  to  make  the  law  an  "Inspection  law,"  It 
Is  not  necessary  that  it  should  make  provision  for  ap&iiug  the  package  con- 
taining the  article  and  examining  the  quality  of  its  contents.  To  prepare  the 
products  of  the  state  for  exportation,  it  may  be  necessary  that  such  products 
should  be  put  in  packages  of  a  certain  form,  and  of  certain  prescribed  dimen- 
sions, either  on  account  of  the  nature  and  character  of  the  products,  or  to 
enable  the  state  to  identify  the  products  of  its  own  growth,  and  to  furnish 
the  evidence  of  such  identification  in  the  markets  to  which  they  are  exported. 
And  a  law  which  provides  for  an  official  inspection,  to  ascertain  whether  the 
goods  are  thus  prepared  for  export,  and  charges  a  reasonable  fee  to  cover 
the  cost  thereof,  is  an  inspection  law  within  the  meaning  of  the  constitution. 
Turner  v.  Marylsnd,  107  U.  8.  38,  2  Sup.  Ct  44.  But  a  state  cannot,  under 
the  guise  of  enacting  inspection  laws,  make  discrimination  against  the  prod- 
ucts and  industries  of  other  states  and  in  favor  of  its  own  products  and 
industries.  Voight  v.  Wright,  141  U.  S.  62,  11  Sup.  Ot  855.  And  see  Foster 
V.  New  Orleans,  94  U.  S.  246. 

••  Woodruff  V.  Parham,  8  Wall.  128;  Almy  v.  California,  24  How.  160;  Hin- 
son  V.  Lott,  8  WalL  148. 

•1  Brown  v.  Maryland,  12  Wheat  419;  Low  v.  Austin,  13  Wall.  29 


Digitized  by  VjOOQIC 


li  187-139)     LIMITATIONS  IMPOSED  BY  THE  FEDERAL  CONSTITUTION,      809 

erty  in  the  state  and  assnme  the  dlstinctlTe  character  of  exports. 
The  result  of  the  authorities  may  he  stated  in  the  following  general 
rule:  Goods  produced  in  a  state  are  not  entitled  to  exemption  from 
its  tax  laws  merely  hecause  it  is  the  intention  of  the  owner  that  they 
shall  be  exported  to  another  state  or  to  a  foreign  country,  or  even 
because  they  have  been  partially  prepared  for  that  purpose  by  being 
deposited  at  a  place  of  shipment.  But  in  this  case  they  must  be 
taxed  as  other  property  in  the  state,  of  the  same  kind,  is  taxed,  and 
it  is  not  admissible  to  discriminate  in  taxation  between  articles  in- 
tended for  consumption  within  the  state  and  those  sold  or  intended 
to  be  taken  into  another.  And  the  distinctiye  character  of  ^'exports" 
does  not  attach  to  the  goods  until  they  have  been  shipped,  or  entered 
with  a  common  carrier  for  transportation  to*another  state  or  foreign 
•ountry,  or  hare  been  started  upon  such  transportation  in  a  continu- 
ous route  or  journey.** 
Duties  €f  Tonnage. 

The  object  of  thifl  prohibition  was  to  prevent  the  states  from  bur- 
dening or  interfering  with  foreign  and  interstate  commerce  by  the 
indirect  method  of  taxation.  The  imposition  of  a  tonnage  duty  is 
taxation,  but  it  also  amounts  to  a  regulation  of  commerce.  The  ton- 
nage of  a  vessel  is  a  measure  of  its  size  and  carrying  capacity;  it 
Is  the  measure  of  the  ship's  internal  cubical  capacity,  estimated  in 
tons  ef  ene  hundred  cubic  feet  each,  measured  in  a  particular 
manner.  The  supreme  federal  court  has  decided  that  ^a  duty  of 
tonnage,  within  the  meaning  of  the  constitution,  is  a  charge  upon 
a  vessel,  according  to  its  tonnage,  ba  an  iuBtrument  of  commerce, 
for  entering  or  leaving  a  port,  or  navigating  the  public  waters  of 
the  country;  and  the  prohibition  was  designed  to  prevent  the  states 
from  imposing  hindrances  of  this  kind  to  commerce  carried  on 
by  vessels.**  The  prohibition,  therefore,  amounts  to  this,  that  the 
states  must  not  lay  duties  upon  vessels,  according  to  their  tonnage, 
by  way  of  exaction  for  the  privilege  of  being  employed  as  instru- 
ments of  commerce  or  for  such  privileges  as  are  indispensable  to 
that  employment.**    But  this  does  not  preclude  the  states  from 

««  Coe  V.  Brrol,  116  U.  S.  617,  6  Sup.  Ot  475;  Turpin  v.  Burgess,  117  U.  S. 
ISOi,  6  Sup.  Ct  885;  Jackson  Min.  Ck>.  v.  Auditor  General,  82  B£ich.  488. 
•»  Huse  V.  Glover,  119  U.  S.  548,  7  Sup.  Ct.  313. 
•«  State  Tonnage  Tax  Cases,  12  WalL  204;  Inman  Steamship  Co.  v.  Tinker^ 
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taxing  yessels  as  property,  or  rather,  from  taxing  the  owners  of  res- 
selSy  in  respect  to  their  property  therein,  when  the  vessels  are  sub- 
ject to  the  taxing  power  or  have  their  home  sitna  within  its  lim- 
its; this  ifl  not  an  interference  with  commerce,  but  a  lawful  exerciae 
of  the  general  power  of  taxation.**  And  a  statute  which  requires 
the  payment  of  wharfage  dues  from  yessels  making  fast  to  the 
wharves  and  discharging  cargo  thereat,  ia  not  obnoxioua  to  the 
constitutional  prohibition,  even  though  such  wharfage  dues  are  grad- 
uated according  to  the  tonnage  of  the  vessel.  The  reason  is  that 
wharfage  dues  are  not  taxes  or  duties,  nor  do  they  amount  to  a 
regulation  of  commerce.**  Furthermore,  it  has  been  decided  that 
where  a  state  statute  requires  every  vessel  passing  a  quarantine 
station  to  pay  a  certain  fee  for  examination  as  to  her  sanitary 
condition,  this  is  to  be  regarded  as  a  part  of  the  quarantine  system 
and  a  compensation  for  services  rendered  to  the  vessel,  and  not 
as  a  tax,  within  the  meaning  of  the  constitutional  limitation  in  re- 
spect to  tonnage  duties.*^ 

Keeping  lVoop» — Engaging  in  War. 

"No  state  shall,  without  the  consent  of  congress,  keep  troops  or 
ships  of  war  in  time  of  peace,  or  engage  in  war,  unless  actually 
invaded,  or  in  such  imminent  Hanger  as  will  not  admit  of  delay." 
These  clauses  of  the  constitution  must  be  regarded  as  correlative 
to  those  which  grant  to  congress  the  power  to  declare  war  and  to 
maintain  armies  and  navies.  The  general  purpose  of  the  whole  Is 
to  invest  the  entire  power  of  making  war,  and  of  maintaining  a 
military  equipment,  in  the  national  government,  and  to  put  it  beyond 
the  power  of  the  states  to  enter  upon  hostilities  with  each  other  or 
with  foreign  nations.  These  provisions,  says  Justice  Miller,  '^are 
defligned  to  incapacitate  the  states  from  making  war  against  each 

94  U.  S.  238;  Steamship  Co.  v.  Port  V^ardens,  6  WalL  31;  Peste  v.  Morgan, 
19  Wall.  681;  Transportation  Co.  v.  Wheeling,  99  U.  S.  278. 

BB  Peete  v.  Morgan,  19  WaU.  581. 

••  Packet  Co.  v.  Keokuk,  95  U.  S.  80;  Transportation  Co.  v.  Olty  of  Parkers- 
burg,  107  U.  S.  891,  2  Sup.  Ct  782;  Cannon  v.  New  Orleans,  20  Wall.  577; 
Packet  Co.  v.  Catlettsburg,  106  U.  S.  559;  St  Louis  v.  Ferry  Co.,  11  WaU. 
423;  Yicksbnrg  v.  Tobin,  100  U.  S.  430. 

6T  Morgan's  L.  &  T.  B.  &  S.  8.  Oa  v.  Louisiana  Board  of  Health,  IIB  U.  B. 
465»  6  Sup.  Ct  1114. 
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other  or  against  the  general  goyemment,  or  from  putting  them- 
selves in  a  position  to  defy  that  government  and  overthrow  its  au- 
thority, withdrawing  from  them  at  the  same  time  the  power  ta 
do  this  successfully  and  discouraging  the  inclination  to  attempt  it* 
The  only  war  power  which  a  state  can  exercise  is  one  of  defense, 
when  actually  invaded  or  in  the  most  imminent  danger  of  such 
invasion."  ^^  But  if  a  state  should  be  precipitated  into  a  war  by 
an  actual  invasion,  or  imminently  threatened  therewith,  it  would 
undoubtedly  be  within  its  lawful  power  to  meet  the  emergency  by 
proceeding  to  raise  an  army,  even  without  waiting  for  the  consent 
of  congress.  And  it  must  be  observed  that  the  "troops"  here  in- 
tended are  such  as  constitute  a  stipendiary  or  standing  army.  The 
prohibition  was  not  aimed  at,  nor  does  it  affect,  the  militia  of  a 
state.  This  is  proved  by  those  parts  of  the  constitution  which  rec- 
ognize the  militia  forces  of  the  states,  as  by  ^)roviding  that  con- 
gress may  call  them  forth  to  execute  the  laws  of  the  Union  or 
suppress  insurrection,  and  that  the  President  shall  be  their  com- 
mander in  chief  when  they  are  in  the  actual  service  of  the  United 
States,  and  the  declaration  in  the  second  amendment  that  "a  well 
regulated  militia  is  necessary  to  the  security  of  a  free  state.'' 

IMPLIED  LIMITATIONS  IN  STATE  CONSTITUTIONS. 

140.  Beside  the  express  limitations  upon  the  legislative 
po^wer  imposed,  by  the  constitution  of  a  state,  there  are 
certain  limitations  implied  from  the  distribution  of  the 
functions  of  government,  the  nature  of  legislative  power, 
and  the  boundaries  of  state  authority. 

(a)  The  legislature  must  not  usurp  the  powers,  or  en- 

croach upon  the  province,  of  the  executive  or 
judicial  department. 

(b)  The  legislature  cannot  give  exterritorial  validity  to 

its  enactments. 

(c)  The  legislature  cannot  alienate  or  surrender  the 

governmental  powers,  popular  rights,  or  public 
property  which  it  holds  in  trust  for  the  people. 

•a  Miller,  Oonst  60& 
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(d)  Public  money  cannot  be  expended,  by  appropria- 

tions from  the  treasury,  for  other  than  public 
purposes. 

(e)  Irrepealable  laws  cannot  be  passed,  unless  it  be  in 

the  form  of  a  contract  founded  upon  a  considera- 
tion. 

Umrpation  of  Powen. 

The  rule  that  the  legislature  of  a  state  may  not  lawfully  usurp 
the  powers  op  prerogatives  of  the  other  departments  of  the  gov- 
ernment, nor  assume  to  invade  the  peculiar  province  of  either,  re- 
sults from  the  general  principle  of  the  apportionment  of  the  powers 
of  sovereignty  between  the  three  great  branches  of  the  govern- 
ment. This  principle,  in  its  practical  applications,  was  fully  con- 
sidered in  an  earlier  chapter,  to  which  the  reader  is  now  referred."* 

Ten-itonal  Refdriction, 

The  laws  of  a  state  can  have  no  exterritorial  validity.  That  is, 
a  state  has  power  to  legislate  only  concerning  such  subjects  as  are 
within  its  physical  limits  or  the  confines  of  its  jurisdiction,  and  con- 
cerning such  persons  as,  by  citizenship  or  inhabitancy,  are  within 
the  sphere  of  its  operations.  Its  laws  cannot  affect  subjects  of 
property  which  are  beyond  its  limits,  except  in  so  far  as  its  own 
people  may  have  dealings  with  them.  Nor  can  its  laws  affect  cit- 
izens or  inhabitants  of  other  states  or  countries,  except  in  so  far 
as,  by  making  a  sojourn  within  the  state,  they  make  themselves 
amenable  to  its  regulations,  or  invoke  the  aid  and  protection  of 
its  laws  by  dealing  with  property  subject  to  its  local  juriediction 
or  seeking  the  remedies  afforded  by  its  courts.  This,  then,  con- 
stitutes an  implied  limitation  upon  the  powers  of  a  state  legisla- 
ture, but  not  because  it  is  specifically  prohibited  by  the  constitution, 
but  because  what  is  beyond  the  power  of  the  people  of  a  state,  as 
a  whole,  cannot  be  within  the  power  of  their  representatives  who 
are  intrusted  with  the  making  of  their  laws.  And,  as  a  rule  of 
interpretation,  every  statute  is  presumed  to  be  intended  to  be  con- 
fined in  its  operation  to  the  persons,  property,  rights,  or  contracts 
which  are  within  the  territorial  jurisdiction  of  the  legislature 

•»  See  ante,  pp.  73,  79,  80. 
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which  enacted  it.  The  presumption  is  always  against  any  inten- 
tion to  attempt  giving  to  the  act  an  exterritorial  operation  and  ef- 
feet.** 

On  this  principle,  it  is  held  that  the  taxing  power  of  a  state  is 
limited  to  persons  and  property  within  and  subject  to  its  juris- 
diction. For  instance,  no  state  could  impose  taxes  upon  land  lying 
within  the  confines  of  another  state,*  ^  nor  upon  intangible  personal 
property  owned  by  nonresidents.**  For  the  same  reason,  the  civil 
damage  laws — giving  a  right  of  action  against  liquor  sellers  to  in- 
nocent parties  who  sustain  injury  by  the  intoxication  of  persons 
supplied  with  liquor  by  the  defendants — have  no  exterritorial  oper- 
ation or  effect.^*  And  the  same  rule  is  applied  in  the  case  of  the 
statutes,  now  quite  common  in  the  United  States,  which  give  a 
right  of  action  for  damages  to  the  surviving  family,  or  the  personal 
representatives,  of  a  person  who  has  been  killed  by  the  wrongful 
act,  omission,  or  default  of  another.** 

The  rights  and  jurisdiction  of  the  several  states  over  the  sea  ad- 
jacent to  their  coasts  are  those  of  an  independent  nation,  except 
as  qualified  by  any  right  of  control  granted  to  the  United  States 
by  the  constitution.  And  where,  by  the  constitution  and  laws  of 
a  state,  her  boundaries  and  those  of  her  counties  are  three  miles 
from  the  shore,  her  statutes  giving  an  action  for  death  by  negli- 
gence are  operative  within  such  boundaries,  where  death  occurs 
by  negligence  in  the  navigation  or  towage  of  vessels.** 
Ltgidature  as  a  Trustee. 

Another  implied  limitation  upon  the  power  of  a  state  legisla- 
ture may  be  found  in  the  fact  that  it  holds  certain  governmental 

••Bond  V.  Jay,  7  Cranch,  860;  Noble  v.  The  St  Anthony,  12  Mo.  261;  Bx 
parte  Blaln,  12  Ch.  Dlv.  522;  Jefferys  v.  Boosey,  4  H.  L.  Cas.  815;  Hendrlck- 
8on  V.  Pries,  45  N.  J.  Law,  555;  The  Ohio  v.  Stunt,  10  Ohio  St  582. 

•X  Appeal  of  Drayton,  61  Pa.  St  172;  V71nniplseogee  Lake  Cotton  &  V7ool- 
«n  Mannf  g  Co.  v.  Gilford,  64  N.  H.  337,  10  Atl.  849. 

•s  Case  of  State  Tax  on  Foreign-Held  Bonds,  15  V7all.  817. 

•»  Goodwin  V.  Young, "34  Hun  (N.  Y.)  252. 

•4  Beach  y.  Steamboat  Co.,  30  Barb.  (N.  Y.)  433;  Whitford  y.  Railroad  Co., 
«  N.  Y.  465. 

•6  Manchester  y.  Massachusetts,  139  U.  S.  264,  11  Sup.  Ct  559;  Humboldt 
Lumber  Manufacturers'  Ass'n  y.  Christopherson,  19  C.  C.  A.  481,  73  Fed.  239. 
And  see  Blgelow  y.  Nlckerson,  17  C.  a  A.  1,  70  Fed.  113. 
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poweriy,  and  certain  kinds  of  public  properly,  in  tmtt  for  the  peo- 
ple. That  the  great  powers  of  taxation  and  pc^ce  are  thns  held 
under  a  trust  which  forbids  their  surrender  by  the  legislature  or 
their  irrevocable  alienation  to  private  persona  will  tully  appear 
from  other  parts  of  this  work.  And  the  application  of  a  similar 
doctrine  to  property  belonging  to  the  people  as  a  whole  was  made 
in  the  celebrated  "Chicago  Lake  Front  Case."**  Herein  it  wa» 
stated  that  the  title  which  a  state  holds  to  lands  under  tide  waters 
bordering  on  the  sea  or  under  the  navigable  waters  of  the  Great 
Lakes,  lying  within  her  limits,  is  different  in  character  from  the 
title  of  the  state  to  lands  intended  for  sale,  or  from  that  of  the 
United  States  to  the  public  lands  which  ai'e  open  to  pre-emption 
and  sale.  It  is  a  title  held  in  trust  for  the  people  of  the  state, 
that  they  may  enjoy  the  navigation  of  tht  waters,  carry  on  com- 
merce over  them,  and  have  liberty  of  fishing  therein,  free  from  ob- 
struction or  interference  by  private  parties.  And  it  is  not  within 
the  legislative  power  of  the  state  to  abdicate  this  trust  by  a  grant 
whereby  it  surrenders  its  property  and  general  control  over  the 
lands  of  an  entire  harbor,  bay,  sea,  or  lake,  though  it  may  grant 
parcels  thereof  for  the  foundation  of  wharves,  piers,  docks,  and 
other  structures  in  aid  of  commerce,  or  parcels  which,  being  occu- 
pied, do  not  substantially  impair  the  public  interest  in  the  waters 
remaining. 

ApproprioLtionSj  and  Expenditure  of  the  Public  Money. 

The  control,  administration,  and  disposition  of  the  property  and 
funds  of  the  state,  and  the  appropriation  thereof  to  the  payment  of 
debts,  are  powers  appertaining  exclusively  to  the  legislative  de- 
partment, and  cannot  be  delegated  to  or  exercised  by  the  judicial 
or  executive  departments.'^  Li  most  of  the  states,  the  constitu- 
tions provide  that  no  money  shall  be  drawn  from  the  treasury  ex- 
cept under  appropriations  duly  made  by  law.  An  appropriation, 
as  applicable  to  the  general  fund  in  the  treasury,  is  an  authority 
from  the  legislature,  given  at  the  proper  time  and  in  legal  form 
to  the  proper  officers,  to  apply  sums  of  money  out  of  that  which 

e«  niinols  Gent  R.  Co.  v.  Illinois,  146  U.  S.  387,  18  Sup.  Ot  110.    But  com- 
pare Sonbury  &  E.  R.  Go.  v.  Cooper,  83  Pa.  St.  278. 
•7  Carter  v.  State,  42  La.  Ann.  927,  8  South.  830. 
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may  be  in  the  treasury,  in  a  giyen  year,  to  specified  objects  or  de- 
mands against  the  state.**  No  matter  how  just  or  equitable  a  claim 
against  the  state  may  be,  no  duty  devolves  upon  the  fiscal  officers 
to  pay  the  same,  until  an  appropriation  is  made  by  law  for  that 
purpose.**  In  a  few  of  the  states,  it  is  constitutionally  provided 
that  appropriations  shall  not  be  made  for  a  longer  term  than  two 
years.  But,  in  the  absence  of  such  a  specific  restriction,  the  con- 
trol of  the  legislature  over  this  subject  is  plenary,  and  there  is 
nothing  to  invalidate  continuing  appropriations;  that  is,  those  the 
payment  of  which  is  to  be  continued  beyond  the  next  session  of 
the  legislature.^*  Where,  as  is  sometimes  the  case,  the  legislature 
is  forbidden  to  make  appropriations  in  excess  of  the  revenue  of 
the  state,  this  requirement  is  mandatory;  and  it  is  the  duty  of 
public  officers  connected  with  the  administration  of  the  state  finan- 
ces to  treat  as  void  every  appropriation  in  excess  of  the  constitu- 
tional limits.^^ 

Same — Bounties  and  Gifts  to  Private  Persons. 

It  is  a  general  principle  of  law  that  the  money  raised  by  taxa- 
tion may  not  be  appropriated  and  paid  out  of  the  public  treasury 
for  other  than  public  purposes.  Whether  money  appropriated  by 
the  legislature  was  intended  for  a  public  or  a  private  purpose  must 
be  determined  from  the  statute  itself,  and  from  such  considerations 
as  the  court  can  judicially  notice;  and  it  is  not  competent  to  take 
proof  and  determine  the  question  as  a  matter  of  fact.''*  But  it  is 
not  always  easy  to  determine  the  nature  of  the  object  of  an  ap- 
propriation, as  public  or  private.  For  instance,  it  is  unquestion- 
ably within  the  power  of  the  legislature  to  maintain  public  chari- 
ties. But  it  is  often  difficult  to  draw  the  line  between  a  legitimate 
public  charity  and  the  expenditure  of  public  money  for  the  benefit 
of  private  persons.  Thus,  a  statute  of  Massachusetts,  authorizing 
the  city  of  Boston  to  issue  bonds  and  lend  the  proceeds  on  mort- 
gage to  the  owners  of  lands,  the  buildings  on  which  were  destroyed 

es  Ristlne  v.  State,  20  Ind.  328. 

••  CoUier  &  Cleveland  Lithogr^hlng  Go.  v.  Hendenon,  18  Colo.  260,  82  Pac 
417. 
f  In  re  Continuing  Appropriations,  18  Colo.  192,  32  Pac.  272. 
Tx  Henderson  v.  People,  17  Colo.  687,  81  Pac.  334. 
Ts  Waterloo  Woolen  Manufg  Co.  v.  Shanahan,  128  N.  Y.  846,  28  N.  B.  868. 
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by  the  great  Are  of  1872,  was  held  unconstitutional^*  So  an  act 
authorizing  townships^  in  districts  where  there  had  been  a  failure 
of  the  crops,  to  issue  bonds,  to  supply  the  destitute  with  provi- 
sions and  with  grain  for  seed,  was  pronounced  invalid.^*  And  a 
similar  decision  was  made  with  reference  to  an  appropriation  by 
the  legislature  for  the  benefit  of  sufferers  from  disastrous  floods  in 
a  part  of  the  state.^*  Nor  can  a  municipal  corporation  raise  money 
by  taxation  to  reimburse  its  treasurer  for  a  sum  paid  by  him  to  the 
corporation  to  make  good  an  amount  of  the  public  money  of  which 
he  had  been  robbed.^*  And  a  legislative  appropriation  made  to  an 
individual  in  payment  of  a  claim  for  damages  on  account  of  per- 
sonal injuries  sustained  by  him  while  in  its  service,  and  for  which 
the  state  is  not  responsible,  either  on  general  principles  of  law  or 
by  reason  of  any  statute,  is  a  ^'gift^  such  as  the  legislature  is  for- 
bidden to  make.^^  So  again,  it  is  held  that  a  law  providing  that 
persons  planting  prairie  land  with  forest  trees,  and  cultivating  the 
same  for  three  years,  shall  receive  a  bounty  therefor,  is  unconsti- 
tutional.^* But,  on  the  other  hand,  the  validity  of  the  federal  laws 
granting  pensions  to  the  disabled  soldiers  and  sailors  of  the  late 
war  has  never  been  questioned.  And  it  is  held  that  bounties  of- 
fered for  the  destruction  of  wolves  and  other  dangerous  wild  ani- 
mals are  valid  and  constitutional.^*  And,  in  those  states  where  the 
question  was  raised,  it  was  held  that  an  appropriation  of  money 
from  the  state  treasury,  for  the  purpose  of  constructing  buildings 
and  collecting  and  maintaining  an  exhibit  of  the  products  and  re- 
sources of  the  state  at  the  World's  Fair  Columbian  Exposition  of 
1893,  was  for  a  public  purpose,  and  was  lawful  and  valid.***  And, 
in  a  recent  decision  of  the  United  States  supreme  court,  congress 
having  offered  a  bounty  upon  sugar  produced  within  the  United 

T»  LoweU  V.  Boston,  111  Mass.  454. 

T«  State  V.  Osawkee  Tp.,  14  Kan.  418. 

T5  Patty  V.  Colgan,  07  Cal.  261,  31  Pac.  1133. 

7«  Bristol  V.  Johnson,  34  Mich.  123. 

TT  Bourn  v.  Hart,  03  Cal.  321,  28  Pac.  051. 

Tt  Deal  V.  Mississippi  Co.,  107  Mo.  404,  18  S.  W.  24. 

T*  Dimmit  Co.  v.  Prazler  (Tex.  Civ.  App.)  27  S.  W.  829;  In  re  Bounties,  18 
Colo.  273,  32  Pac.  428. 

so  Daggett  v.  Colgan,  02  Cal.  53,  28  Pac.  61;  Norman  v.  Board,  98  Ky.  637, 
20  S.  W.  901. 
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States^  and  then  repealed  the  offer,  it  was  held  that  sugar  mann- 
factarers  who  had  in  the  meantime  raised  crops,  and  engaged  in 
the  making  of  sugar  in  the  expectation  of  receiving  the  bounty, 
had  a  claim  which  imposed  on  the  United  States  such  an  equitable 
and  moral  obligation  as  authorized  the  appropriation  by  congress 
of  money  for  the  payment  of  such  bounties.** 

Irrepealable  Laws. 

Every  legislative  body,  unless  restricted  by  the  constitution,  may 
modify  or  abolish  the  acts  of  its  predecessors.  And  there  is  no  way 
in  which  a  legislative  act  can  be  made  irrepealable,  except  it  assume 
the  form  and  substance  of  a  contract'^  Nor  can  one  legislature 
be  bound  by  the  acts  of  another  as  to  the  mode  in  which  it  shall 
exercise  its  constitutional  powers.** 

PBIVATE,  SPECIAL,  AND  LOCAL  LEGISLATION. 

141.  u,  most  of  the  states,  the  enactment  of  private, 
looal,  or  fecial  laws  is  forbidden  by  the  constitution. 

In  some  of\he  states,  this  restriction  extends  only  to  cases  in 
which  general  laws  could  be  made  applicable.  In  others,  many 
subjects  are  enumerated  on  which  private  or  special  legislation  is 
forbidden.  In  seve^l  of  the  states,  the  prohibition  is  directed 
against  the  enactment  of  private  or  local  statutes  regulating  the 
internal  affairs  of  towmi  and  counties.  Many  state  constitutions 
also  provide  that  charter^  of  incorporation  shall  be  granted  only 
in  accordance  with  generaMaws,  and  not  by  special  acts  of  the 
legislature.  In  some  of  the  states,  a  still  different  form  is  found, 
which  provides  that  all  laws  (x^a  general  nature  shall  be  uniform 
in  their  ox>eration  throughout  thVstate.  All  these  provisions  are 
mandatory,  and  any  laws  which  ax^  found  to  be  in  violation  of 
them  will  be  declared  unconstitutioni^  by  the  courts. 

The  object  of  provisions  of  this  soil  is  twofold.  On  the  one 
hand,  they  are  designed  to  deter  the  legislature  from  usurping  judi- 

^"  U.  g.  V.  Realty  Co.,  163  U.  S.  427,  16  Sup.  Ct.  1120. 
•s  Bl.oomer  v.  Stolley,  5  McLean,  158,  Fed.  Ca8.  No.  1,550. 
ts  Brightman  v.  Kirner,  22  Wis.  54. 
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dal  fi^nctionfl  and  Invading  the  peonllar  province  of  the  courts. 
And  ot,  the  other  hand,  they  are  intended  to  prevent  the  enact- 
ment of\law8  characterized  by  favoritism,  partiality,  or  invidions 
discriminations  against  persons  or  localities.  A  constitntional  pro- 
hibition is^needed  to  withdraw  such  power  from  the  legislature. 
Where  thereXis  no  constitutional  restriction  against  the  passage  of 
private  or  lockl  laws,  they  are  within  the  legislative  competency 
and  the  courts  cknnot  hold  them  unconstitutional.^^  A  private  stat- 
ute is  one  which\>perates  only  upon  particular  persons  or  private 
concerns.*'  And  ^  law  is  '4ocal"  which,  instead  of  relating  to  and 
binding  all  persone^x  corporations,  or  institutions  to  which  it  may 
be  applicable,  within\the  whole  territorial  jurisdiction  of  the  law- 
making power,  is  limited  in  its  operation  to  certain  districts  ol 
such  territory  or  to  cettain  individual  persons  or  corporations.®" 
The  fact  that  a  statute  ii^  limited  as  to  the  time  of  its  duration  does 
not  make  it  a  local  or  gipecial  law,  but  such  an  act  Is  termed  a 
temporary  one.  A  local  or  special  statute  is  one  limited  in  the 
objects  to  which  it  applies;  ^fi  temporary  statute  is  limited  merely  in 
its  duration.  Necessarily  a  k)cal  or  special  law  may  be  perpetual, 
while  a  general  law  may  be  temporary.®^  A  good  illustration  of  law/. 
of  this  objectionable  character 'is  found  in  a  statute  passed  in  In- 
diana in  1879,  ^'legalizing  the  practice  of  circuit  courts  in  entering 
judgments  on  the  first  day  of  theWmL"  It  was  held  to  be  oncon- 
stitutional,  as  being  both  local  and  special  in  its  provisions.  It 
was  special  because  it  did  not  applyNo  all  judgments  which  might 
have  been  or  might  be  taken  on  the  first  day  of  the  term.  And  it 
was  local  because  it  did  not  in  terms  le^ize  the  judgments  of  all 
the  circuit  courts  of  the  state  which  had  been  theretofore  taken  on 
the  first  day  of  the  term,  but  only  of  auchx^  those  courts  as  had 
^'adopted  rules  of  practice  making  the  summo^  in  civil  causes  re- 
turnable on  the  first  day  of  the  term."  •• 

The  prohibition  against  local  and  special  laws  is  not  to  be  evaded 
by  merely  calling  the  statute  a  general  law.  This  device  has  many 
times  been  frustrated  by  the  courts.  A  law  which  purports  by  its 
terms  to  be  made  for  the  whole  state,  but  which  then  proceeds  by 

»*  Beyman  v.  Black,  47  Tex.  558.         •▼  People  v.  V^right,  70  lU.  388. 

»» 1  BL  Comm.  86.  »»  Mitchell  v.  McCorkle,  69  Ind.  184. 

••  Kerrigan  v.  Force,  68  N.  Y.  881. 
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exceptions,  reservations,  or  provisos,  to  withdraw  from  Its  opera- 
tion dJl  but  one  or  a  few  persons,  or  a  special  class  of  persons, 
♦r  all  Imt  one  or  a  few  cities  or  counties,  is  in  reality  a  private  or 
local  lawv  and  will  be  so  declared  by  the  judicial  department.**^ 
Thus,  an  act  which  by  its  terms  can  have  application  to  but  one 
eounty  witmn  the  state,  although  purporting  to  be  a  general  law, 
applicable  to  Vll  counties  having  a  certain  population,  is  special 
legislation.*®  iShit  a  law  in  relation  to  cities  and  villages  is  not 
necessarily  a  lockl  or  special  law  because  there  may  be  certain 
cities  and  villages\organized  under  special  charters,  to  which  it 
does  not  apply.*^  B^t  an  act  relating  to  the  fees  of  the  sheriff  of  a 
single  county  is  clearly  a  local  act'*  In  Pennsylvania,  it  is  held 
that  the  elassification  of  the  cities  of  tiie  state  according  to  their 
population  (with  referencV  to  their  form  of  government  and  their 
corporate  powers)  is  a  prober  and  constitutional  method,  and  is 
not  open  to  objection  on  the\charge  of  being  special  legislation.®' 
But  it  is  also  there  ruled  that  an  act  excluding  perpetually  from  its 
operation  all  counties  containing  more  than  150,000  or  less  than 
10,000  inhabitants  is  a  local  law;  lor  the  perpetual  exclusion  of  cer- 
tain counties  from  the  operation  6t  a  law  is  not  a  classification 
of  the  counties.**  In  New  York,  where  the  constitution  prohibits 
the  passage  of  local  or  private  billsy  for  'Haying  out  or  opening 
roads,  highways,  or  alleys,"  it  is  considered  that  this  is  not  ap- 
plicable to  streets  in  cities.** 

In  those  states  where  the  constitution  Nj)rohibits  local  or  special 
laws  only  in  cases  where  a  general  law  c6uld  be  made  applicable, 
there  has  been  some  difference  of  opinion  Vs  to  what  department 
of  the  government  is  to  determine  whether  >^r  not  a  general  law 

••  State  V.  Herrmann,  76  Mo.  840;  State  v.  Mayor,  eta.,  of  Jersey  City,  45  N. 
J.  Law,  297;  BellevlUe  &  I.  R.  Co.  v.  Gregory,  15  111.  XO;  Coutierl  v.  Mayor, 
etc.,  Of  New  Brunswick,  44  N.  J.  Law,  58;  Woodard  v.  Brien,  14  Lea  (Tenn.) 
520;  City  of  Topeka  v.  GIHett,  32  Kan.  481,  4  Pac.  800. 

•0  Devlne  v.  Commissioners,  84  lU.  590. 

•I  Potwln  V.  Johnson,  108  lU.  70;  People  v.  Newburgh  &  S.  Plank-Road  Go., 
88  N.  Y.  1. 

•s  Gaskin  v.  Meek,  42  N.  Y.  186. 

••Wheeler  v.  Philadelphia,  77  Pa.  St  888;  Com.  v.  Patton,  88  Pa.  St  258. 

•*  Morrison  v.  Bachert,  112  Pa.  St.  322,  5  Atl.  739. 

••  In  re  Lexington  Avenue,  29  Hon  (N.  Y.)  808. 
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could  liaye  been  made  applicable  to  the  case  in  point  The  better 
opinion  seems  to  be  that  while  the  legislature  must  determine  this 
question  m  the  first  instance,  yet  their  decision  i«  not  final  or  con- 
clusive, butVthe  courts  must  also  consider  and  decide  upon  the 
applicability  >of  a  general  law,  when  the  act  passed  is  regularly 
presented  to  u^em  for  reyiew,  and  must  decide  upon  its  constitu- 
tionality accordmg  to  their  opinion  of  the  facts. '^'' 

In  some  of  theNstates,  as  above  mentioned,  the  constitution  con- 
tains a  provision  ateainst  the  enactment  of  private  or  special  laws 
^'regulating  the  internal  affairs  of  towns  and  countiei.''  It  is  held 
that  this  applies  equally  to  cities,*^  It  is  violated  by  a  law  which, 
while  general  in  form, ^serves  but  to  give  a  salary  to  a  single  of- 
ficer of  a  single  county, *(  as  also  by  a  statute  conferring  upon  all 
cities  having  a  population  of  not  less  than  25,000  the  power  of  is- 
suing bonds  to  fund  their  moating  debt'*  In  those  states  where 
the  legislature  Ib  prohibitedXf rom  creating  corporations  by  special 
act,  or  from  conferring  corporate  powers  by  special  law,  this  pro- 
vision i«  understood  as  applymg  only  to  private  corporations  and 
not  to  municipal  bodies.^*^  It  obes  not  prohibit  the  legislature  from 
passing  a  special  act  changingVthe  name  of  an  existing  corpora- 
tion and  giving  it  the  power  tou>urchase  the  property  and  fran- 
chises of  another  existing  corporiation.^^^  But  an  act  granting 
rights  to  a  single  corporation  in  reference  to  specific  property  in 
a  certain  location  is  void  under  thisVrohibition.^** 

The  other  form  of  prohibition  mentk)ned  in  the  text  (that  requir- 
ing that  all  laws  of  a  general  natura  shall  be  uniform  in  their 
operation)  is  quite  different  in  its  meaning  and  effects.  It  does 
not  entirely  forbid  the  enactment  of  ibcal  or  special  laws.  A 
statute  is  understood  to  be  general  and  tmiform  in  its  operation 
when  it  operates  equally  upon  all  persons  who  are  brought  within 

»•  State  V.  Mayor,  etc.,  of  Newark,  40  N.  J.  Law,  11;  People  v.  Allen,  49 
N.  T.  378.    Compare  Board  of  Gom'rs  of  St  Louis  v.  S^elds,  62  Mo.  247. 
•T  State  V.  Parsons,  40  N.  J.  Law,  1. 
••  Oibbs  T.  Morgan,  89  N.  J.  E}q.  126. 
••  State  V.  Cnty  of  Trenton,  42  N.  J.  Law,  486. 
!•«  State  y.  Mayor,  etc.,  of  Newark,  40  N.  J.  Law,  71* 
i»i  Wallace  v.  Loomis,  97  U.  S.  146. 
lot  In  re  Union  Ferry  Co.,  82  Hun  (N.  Y.)  82. 
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the  rations  and  cirenmstanoeB  provided  for;  ^^*  or  when  it  applies 
eqnallySto  all  person  within  the  territorial  limits  described  in  it, 
althoug^not  applying  to  all  parts  of  the  state.^®*  A  revenne  law, 
for  example,  is  constitutional,  so  far  as  concerns  this  provision,  if 
it  affects,  as  nearly  as  possible,  all  persons  and  property  alike;  a 
revenue  law  Vhich  should  be  absolutely  equal  in  its  operation  ia  aD 
impossibility.V  So  an  act  fixing  the  rate  of  interest  which  may 
be  charged  by  pawnbrokers  is  not  in  violation  of  this  provision.*^ 
The  constitutions  of  many  of  the  states  contain  provisions  to  the 
effect  that  there  shMl  be  no  grant  of  special  privileges,  immunities^ 
or  emoluments  to  anV  citizen  or  class  of  citizens,  unless  in  consid- 
eration of  public  servkes  rendered.  This,  however,  it  is  consid- 
ered, has  no  r^erence  to  the  private  relations  of  the  citizens,  nor 
to  the  action  of  the  legislature  in  passing  laws  regulating  the 
domestic  policy  and  busineup  affairs  of  the  people  or  any  portion  off 
them.**^ 

DELEGATION  OF  X^GISLATIVE  FOWEBS. 

142.  Legislative  powers  granted  to  the  legislature  by 
the  constitation  cannot  be  delegated  by  it  to  any  other 
body  or  person.  \ 

143.  This  principle  does  not  apply  to— 

(a)  The  grant  to  municipal  colorations  of  legislative 

powers  for  local  purpose^ 

(b)  Local  option  laws.  \ 

(o)  General  laws  which  are  to  tal^  effect  upon  a  future 
contingency,  other  than  ratl^cation  by  popular 
vote. 

DdegaJ&m  of  LegidoHve  Powers  Forbidden. 

It  is  a  general  principle  of  constitutional  lavw  that  the  power 
conferred  upon  the  legislature  by  the  constitution  to  make  laws 

108  McAimlch  y.  Bailroad  Co.,  20  Iowa,  888L  \ 

!•*  Ck)rdoya  v.  State,  6  Tex,  App.  207. 
>•»  People  ▼.  Coleman,  4  GaL  46. 
!••  Jackson  y.  Shawl,  29  OaL  267. 

i«T  Williams  y.  Cammack,  27  Miss.  200.  And  see  Smith  t.  Smith,  1  How^ 
(Miss.)  102. 

BIi.00NST.Ii.-21 
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cann^stt  be  delegated  by  that  body  to  any  other  person  or  authority, 
In  anyXsuch  manner  as  to  preclude  the  resumption  of  the  power, 
or  of  itft.  exercise,  whenever  the  public  interest  requires  it.  The 
legislator^  are  the  agents  or  trustees  of  the  people,  and  they  have 
no  right  or  jM)wer  to  place  the  trust  irrevocably  in  other  hands  than 
their  own.^***^ 

A  good  illustration  of  an  unlawful  attempt  to  delegate  legisla- 
tive power  is  fo^nd  in  a  case  in  Minnesota,  where  a  statute  pro- 
vided for  the  taking  up  of  certain  state  bonds  and  issuing  new 
ones  in  lieu  of  thepi;  but  it  was  doubtful  whether  this  could  be 
done  legally  without  submitting  the  question  to  a  vote  of  the 
people.  The  act  therefore  provided  that  the  decision  of  this  ques- 
tion should  be  left  to  the  judges  of  the  supreme  court,  or,  in  case 
they  should  decline  ta  act,  to  an  equal  number  of  judges  of  the 
district  courts,  and  thAt  the  matter  should  be  submitted  to  the 
people,  or  not  submitted,\ according  as  the  judges  decided.  It  was 
held  that  the  act  attemp'^ed  to  delegate  legislative  power  to  the 
judges  mentioned,  and  was  therefore  unconstitutional.^®*  On  the 
same  principle,  the  legislatt^re  cannot  confer  upon  a  private  cor- 
poration power  to  enact  by\laws  contravening,  repealing,  or  in 
any  wise  changing  the  statutory  or  common  law  of  the  state.*** 
But  this  rule  does  not  forbid  h^e  legislature  to  grant  a  franchise 
or  right  dependent  on  a  conditiW  of  obtaining  consent  from  an- 
other body.  For  instance,  it  may.create  a  corporation  with  power 
to  lay  a  street  railroad,  subject  to\the  condition  of  obtaining  the 
consent  of  the  city  to  the  use  of  the  street*" 

Municipal  Corporation$.  \ 

Municipal  corporations  are  regarded  >es  subordinate  agencies  of 
government,  created  with  a  view  to  the  m)ore  judicious  and  effective 
administration  of  local  governmental  affairs.    The  legislature  has 

108  Clark  y.  Major,  etc.,  of  V7ashiiigton,  12  Whe^.  40,  54;  Philadelphia  v. 
Pox,  64  Pa.  St.  169;  Ex  parte  Cox,  63  Cal.  21;  BroWn  v.  Fleischner,  4  Or. 
182;  Rice  v.  Foster,  4  Har.  (Del.)  479;  Cincinnati,  W.  J^  Z.  R.  Co.  v.  CommiB- 
Bioners  of  Clinton  Co.,  1  Ohio  St  77. 

io»  State  V.  Young,  29  Minn.  474,  9  N.  W.  737. 

110  Seneca  County  Bank  v.  Lamb,  26  Barb.  (N.  Y.)  695.. 

111  City  of  Philadelphia  v.  Lombard  &  S.  St  P.  R.  Co.,  4  Brewst  (Pa.)  14; 
Blandlng  v.  Burr,  13  Cal.  343. 
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power  to  erect  such  corporations,  and  to  invest  them  with  such 
powers  Vnd  prerogatives  as  are  necessary  to  enable  them  to  make 
rules  forVhe  government  of  their  own  affair's,  particularly  in  mat- 
ters of  taxation  and  police,  provided  that  their  by-laws  and  or- 
dinances shi^l  not  be  inconsistent  with  the  general  laws  of  the 
state.  This  ik  not  to  be  regarded  as  an  unlawful  delegation  of 
legislative  power.  For  the  legislature  retains  control  over  such 
corporations,  to  rhe  extent  that  it  may,  in  its  discretion,  resume 
or  recall  the  powers  granted  out,  unless  in  so  far  as  these  powers 
are  secured  to  the  municipalities  by  the  constitution.^^*  All  stat- 
utes creating  municipal  corporations,  or  imposing  liabilities  upon 
them,  or  authorizing  them  to  incur  obligations  or  make  improve- 
ments, may  be  referred  to  the  people  of  the  districts  immediately 
affected,  to  decide  by  the^r  votes  whether  they  will  accept  the 
incorporation  or  assume  the\burdens.  But  the  legislature  must  en- 
act a  complete  and  valid  lawv  according  to  the  prescribed  usages, 
and  it  must  derive  its  whole  vigor  and  vitality  from  the  legislature, 
and  no  additional  efftcacy  from  tke  popular  vote.***  The  enactment 
of  a  law  comprising  general  anJi  uniform  regulations  for  cities, 
towns,  and  villages,  throughout  thk  state,  and  leaving  to  a  popular 
vote  in  each  municipality  the  questi(3ai  whether  it  shall  become  sub- 
ject to  such  law,  is  not  an  unconstitutional  delegation  of  legislative 
power.*** 
Loccd  Option  Laws. 

A  "local  option"  law  Is  a  law  framed  for  the  purpose  of  prohibiting, 
or  severely  restricting,  the  sale  of  intoxicating  liquors,  and  con- 
taining a  provision  that  the  several  counties,  townships,  or  other 
divisions  of  the  state,  may  hold  elections  toVdetermine  by  popular 
vote  whether  they  desire  the  law  to  be  in  force  in  their  limits,  and 
with  a  further  provision  that  in  each  case  where  such  election  re- 
sults in  favor  of  the  adoption  of  the  law,  it  shall  take  effect  in  the 
district  so  voting,  but  that  each  district  rejecting  it  shall  continue 

"«  People  V.  Plnckney,  32  N.  Y.  877;  State  v.  Noyes,  ^  N.  H.  279;  Perry 
V.  City  of  Rockdale,  62  Tex.  451.  \ 

ii»  Lammert  v.  LldweU,  62  Mo.  188;  Olarke  v.  Rogers,  81  Ky.  43. 

"*GuUd  V.  Chicago,  82  lU.  472;  Armstrong  v.  Traylor,  87  Tex,  598;  30  S. 
W.  440;  Hamilton  v.  Carroll,  83  Md.  326,  33  AtL  648;  Bradshaw  v.  Lankford, 
78  Md.  428,  21  AU.  66. 
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to  be  goWned,  in  tUUP  reipect,  hj  the  exiatifig  laws.  In  «ome  few 
cased  such  Ikwa  have  bei^n  roled  micoiuititutioiial^  on  the  ground  that 
they  delegate^^  the  power  of  the  legislature.  But  tiie  yery  great 
preponderanoe  <|f  i^utbority  is  to  the  efleet  that  such  a  statute,  If  it 
is  a  complete  fmetment  in  itself^  requiring  nothing  further  to  give 
it  validity,  and  A^nding  upon  the  popular  iK>t6  ter  nothing  but  a 
detexmiiiiition  of  they  territorial  limits  of  its  elation,  ki  a  valid  ex- 
ercise pf  th?  legislative  power.^^^ 
Cbnditunhal  IdgidaJtion. 

There  is  no  provision  in  the  American  systems  for  a  referendum  on 
general  subjeots  of  legislative  action*  unless  it  may  be  in  very  rare  and 
exoeptional  instances.  Tne  legislature  is  elected  and  authorized  to 
make  the  laws.  For  that  purpose  the  legislative  x>ower  of  the  x)eople 
is  eonMed  to  them.  That  power  cannot  regularly  be  resumed  and 
exercised  by  the  people  themselves.  Neither  can  It  be  referred  back 
to  the  people  by  the  legislatura  in  any  particular  instance.  Delega- 
tion of  legislative  power  to  thA  people  at  large^  from  whom  it  was 
derived,  is  Just  as  muoh  againstVthe  spirit  of  the  constitution  as  a 
delegation  of  it  to  one  oittzen.  Hor  can  Ihe  legislature  be  allowed 
to  shirk  the  responsibility  of  decioing  upon  the  laws  which  should 
be  made.^^*  For  these  reasons  it  isVheld  that  the  law-making  body 
has  no  power,  in  enacting  a  general  \aw,  applicable  to  all  the  peo- 
ple of  the  state,  to  make  its  taking  effdtct  conditional  upon  the  cast- 
ing of  a  popular  vote  in  its  favor.  Fc»r  instance,  the  legislature, 
in  enacting  i^  law  granting  the  right  of  \mf(rage  to  women,  has  no 
constitutional  power  to  providie  that  tW  act  shall  take  eife^t 
throughout  the  state  on  its  acceptance  by  >a  piajority  vote  of  the 
electors."^    But  a  general  law  may  be  madesto  depend  upon  some 

lift  Well  T.  Oalhonn,  26  Fed.  866;  Slate  y.  Oourt  of  Oenunen  lieas,  86  N.  J. 
Law,  72;  State  y.  Pofid,  98  Mo.  606,  6  S.  W,  4(69;  Loekd^s  Appeal,  72  Pa.  St 
491;  Com.  y.  Dean,  HO  Maiw.  557;  VUls^e  of  Gloyer^ylUe  y.  Howett,  70  N. 
Y.  287;  Anaerson  y.  Oodl,  18  Bush,  48C>;  Gordon  y.  State,  ^Ohio  St  607,  23. 
N.  B.  68. 

!!•  The  goy^mment  of  eneh  of  onr  states  kt  that  of  a  reprefe^Katiye  repmb- 
11c,  not  a  simple  democracy.  The  power  to  make  laws  has  been  spnendiefed 
by  the  people  to  Qie  legislature;  and  this  pow^r,  thus  conferred  oa  the  legis- 
lature, .cannot  be  delegated  by  the  legislature  back  to  the  people  of  the  state 
or  to  any  portion  of  the  people.    Ex  parte  WalL  48  CaL  279. 

itT  Opinions  of  the  Justices  (In  re  Municipal  Suffrage)  160  Mass.  586»  36 
N.  B.48& 
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coiiitingency  (other  than  ratiflcation  by  popular  vote)  ad  to  when  it 
flhalJNtake  effect  in  a  particular  locality,*^*  Or  made  dependent  iipon 
a  fut™  contingency  as  to  whether  it  shall  tak^  effect  at  all,*** 
^en  though  that  contingency  be  some  detion  on  the  part  6t  the 
legislattirV  of  another  state;  as,  in  the  Case  of  a  "^edp^ocity^ 
clause  relating  to  the  conditions  on  whic^h  foreign  corporations 
shall  be  admitted  to  do  business  in  the  state.*^* 


BNAC1?MElf*  d»  LAWS. 

144.  State  oo^titutions  commonly  include  proTiaions 
regulating  the  en^u^tment  of  laws  by  the  legislature,  as 
follows: 

(a)  No  law  can  \e  passed  except  by  bill. 

(b)  Bills  for  raii^hig  revenue  must   originate  in  the 

lower  houseX 
(o)  Every  bill,  before  it  becomes  a  law,  must  be  read 
a  certain  number  of  times  in  each  house* 

(d)  Every  bill  must  b^  passed  by  a  vote  of  the  neces- 

sary majority  in  both  houses* 

(e)  In  some  cases  the  flxiifil  vote  on  a  bill  shall  be  taken 

by  yea«  and  nays. 

(f )  After  the  bill  is  passeii,  it  must  be  signed  by  the 

presiding  ofaoers  of  the  two  houses. 
146.  These  eonstlttLtional  reqidrements  are  generally  to 
^be  deemed  mandatory,  and  not  merely  directory;  and  the 
neglect  or  disregard  of  them  willN^e  &tal  to  the  validity 
of  any  particular  statute. 


Introduction  of  Bilia. 

In  parliamentary  language,  a  ^'hilV*  is  a  i^itten  draft  of  a  pro- 
posed act  of  legislation,  introduced  by  a  memlSer  of  the  legislative 
body.  Any  member  has  ordinarily  the  right  tcKintroduce  any  bill 
in  the  house  to  which  he  belongs.  Vhe  usual  p^ctlce  is  to  refer 
the  bill  to  a  committee  of  the  house,  for  its  consideration,  with 

lit  Pe<9le  T.  Hoffman,  lid  lU.  5S7,  5  N.  It.  596,  and  8  N.  tt.  78a. 
11*  8(?hulh«rr  y.  Bordeaux,  64  Miss.  50,  8  Soutli.  201. 
it«  Phoenix  Ins.  Go.  y.  Welch,  29  Kan.  672. 
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dire'etlons  to  report  thereon,  after  which  the  bill  comes  before  the 
house  xor  its  consideration;  and  in  several  of  the  states  this  course 
is  made^unperative  bj  constitutional  proyision. 

As  a  general  rule,  bills  of  any  kind  may  originate  in  either  house 
of  a  state  iWislature,  and  may  be  amended,  accepted,  or  rejected 
by  the  otherX  The  principal  exception  to  this  rule  is  in  the  case 
of  measures  forraising  reyenue,  which,  by  the  constitutions  of  most 
of  the  states,  ar^  required  to  be  first  introduced  in  the  lower  or 
more  numerous  branch  of  the  legislature.  But  such  a  constitu- 
tional proyision  applies  only  to  bills  to  leyy  taxes,  in  the  strict 
sense  of  the  word,  and  not  to  bills  for  other  purposes  which  may 
incidentally  raise  reyeiuie.***  The  same  restriction  applies  to^on- 
gress;  but  it  is  held  tnat  an  act  increasing  the  rate  of  postage 
on  certain  mail  matter  isVot  unconstitutional  because  it  originates 
in  the  senate.  A  bill  estahlishing  rates  of  postage  is  not  a  bill 
for  raising  revenue,  although  revenue  may  result  from  it*** 
Reading  of  BUIs, 

The  constitutions  of  many  of  "^e  states  require  that  a  bill,  before 
it  shall  become  a  law,  shall  be  reac^a  certain  number  of  times  (usually 
two  or  three)  in  each  house.  In  retM)ect  to  the  manner  of  such  read- 
ing, the  proyision  is  considered  merely  directory;  but  not  so  with  re- 
gard to  the  fact  of  its  being  read.  Ifsthe  constitution  is  not  obeyed 
in  this  latter  particular,  the  statute  is  void.**'  And  the  legisla- 
ture cannot  evade  the  mandatory  provisions  of  the  constitution  as 
to  the  enactment  of  laws  by  entitling  thct  bill  a  "joint  resolution" 
and  passing  it  as  such.***  Where  the  requirement  is  that  the  bill 
shall  be  read  three  times,  it  is  the  usual  |)ractice  of  legislative 
bodies  to  have  it  read  twice  by  title  merely  ancL  once  at  full  length; 
and  this  is  considered  sufficient  to  make  its  enactment  lawful,  un- 
less the  constitutional  provision  is  so  expressed  as  to  make  it  im- 
perative that  each  reading  should  be  of  the  entire \ontents  of  the 
bill.***    The  reading  of  a  bill  at  length  in  committee^of  the  whole, 

111  Day  Land  A  Cattle  Co.  y.  State.  68  Tex.  528,  4  S.  W.  88B. 
i««  U.  S.  v.  James,  13  Blatchf.  207,  Fed.  Cas.  No.  15,464. 
!>•  Board  of  Sup'ra  of  Ramsey  Go.  v.  Heenan,  2  Minn.  330  (Gil.  281). 
i«*  Burrltt  y.  CJommissloners,  120  lU.  322,  11  N.  B.  180. 
Its  People  y.  McElroy,  72  Mich.  446»  40  N.  W.  750;  WelU  y.  Kenfleld,  54 
OaL  111. 
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\ 

together  with  the  reporting  and  recording  upon  the  journal  of  the 
fact'pf  such  reading,  may  be  treated  as  one  reading  of  the  bill.^'* 
And  ^he  fact  that  certain  amendments  suggested  by  a  conference 
committee,  and  agreed  to  by  both  houses,  were  not  read  three 
times,  knd  on  three  several  days,  in  each  house,  will  not  render 
the  act  Wvalid.*'^  In  a  considerable  number  of  the  states,  the 
constitutnwi  provides  that  the  three  readings  of  a  bill  may  be  dis- 
pensed with  in  case  of  "urgency"  by  a  vote  of  two-thirds  or  three- 
fourths  of  t\e  members  of  the  house  where  the  bill  is  pending. 
When  such  aAv  occasion  arises,  it  is  for  the  house  alone  to  deter- 
mine whether  there  is  such  "urgency"  as  to  justify  the  passage  of 
the  bill  without  \eading  or  with  less  than  the  usual  number  of 
readings.  This  is  a^  question  which  will  not  be  inquired  into  by  the 
courts.^**  Where  th^  constitution  permits  the  reading  of  a  bill  by 
title  only  under  suspension  of  the  rules,  and  it  appears  that  a  bill 
was  read  by  title  and  passed,  and  the  journals  are  silent  as  to  any 
suspension  of  the  rules,  it  will  be  presumed,  in  order  to  sustain 
the  act,  that  the  rules  w^re  suspended."* 
Passage  by  Majority  Vote.         \ 

In  order  that  the  bill  should  become  a  law,  it  is  next  requisite  that 
It  should  be  passed  by  a  vote\pf  the  necessary  majority  in  the  two 
houses.  In  some  special  cases  k  majority  of  two-thirds  or  even  three- 
fourths  is  prescribed.  But  ordii^arily  a  simple  majority  is  enough. 
If  the  constitution  provides  for  a\vote  by  a  majority  "of  the  mem- 
bers" or  "of  the  whole  representa^n,"  this  is  imperative.  But  if 
the  requirement  is  simply  that  there  shall  be  a  majority,  it  is  un- 
derstood that  a  majority  of  those  present  and  voting  (provided  they 
constitute  a  quorum)  will  be  sufScientX  But  whatever  the  consti- 
tutional requirement  may  be,  it  is  absolutely  necessary  that  the  bill 
should  receive  the  concurrent  votes  of  aVsufficient  number  of  the 
members  of  each  house  to  enact  it  into  a  law.  If  this  is  not  the  case. 
It  never  becomes  a  statute  of  the  state,  and  tiie  courts  are  not  bound 
to  regard  or  obey  it.^"®    Moreover,  the  same  act  must  be  passed 

!«•  In  re  Reading  of  Bills,  9  Colo.  641,  21  Pac.  477.^ 
i«T  state  V.  Brown,  33  S.  C.  151,  11  S.  E.  641. 

1S8  Weyand  v.  Stover,  35  Kan.  545,  11  Pac.  355;  HuU  V*  Miller,  4  Neb.  503. 
i«»  Chicot  Co.  V.  Davles,  40  Ark.  200. 

180  Amoskeag  Bank  v.  Ottawa,  105  O.  S.  667;  Osbum  v.  Staley,  6  W.  Va. 
85;  People  v.  Stame,  85  111.  121. 
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h  houses  in  the  same  identical  form,  and  in  that  form  it  must 
be  ^bmitted  to  the  governor,  in  order  to  become  a  law.**^ 
Yeas  ahd  Nay%. 

Some  of  the  state  constitutions  provide  that  on  the  final  passage 
of  every  oill  the  vote  shall  be  taken  hj  the  yeas  and  nays.  The 
^^final  passage"  of  a  bill  is  the  vote  on  its  passage,  in  either  house 
of  the  legislature,  after  it  has  received  three  readings  on  three 
different  days  m  that  house.^*'  This  constitutional  requironent 
means  that  the  roll  of  the  house  shall  be  called,  and  each  m^nber 
present  and  answering  to  his  name  shall  vote  "yea"  or  **nay,"  on 
the  question  of  the  passage  of  the  bill,  and  the  names  of  the  mem- 
bers so  voting  on  eacB^side  of  the  question  shall  be  entered  at  large 
upon  the  journal.  TnSs  provision  is  intended  both  to  fix  upon 
each  member  of  the  legislature  the  responsibility  for  his  action 
in  regard  to  the  passage  \>f  every  legislative  measure,  and  also  to 
secure  an  authoritative  record  of  the  passage  of  the  bill  by  the 
requisite  majority.  Such  aXprovlsion  is  mandatory.  The  legis- 
lature has  no  power  to  dispense  with  it.  If  an  act  does  not  ap- 
pear from  the  journals  to  have^een  passed  in  this  manner,  where 
the  constitution  requires  it,  it  w  no  law.***  But  If  there  is  no 
provision  in  the  constitution  as  toNthis  manner  of  taking  the  vote 
(or  in  all  cases  where  the  constitutional  requirement  does  not  ap- 
ply), it  is  in  the  discretion  of  either  mmse  to  decide,  by  rule,  when 
the  yeas  and  nays  shall  be  taken,  or  iii  what  cases  a  member,  or 
a  number  of  members,  shall  have  the  right  to  call  for  the  yeas 
and  nays.^'^  A  constitutional  provision  that  the  names  of  mem- 
bers voting  on  the  two  sides  of  the  questionNshall  be  entered  on  the 
journals  is  no  less  imperative  than  that  whii^h  requires  the  tak- 
ing of  the  yeas  and  nays.  In  a  case  where  the\iournal  recited  the 
names  of  those  members  who  were  present,  andv  stated  that  they 
voted  unanimously  in  favor  of  the  bill,  but  did  not\ecite  the  names 
of  those  voting,  it  was  held  that  there  was  no  compliance  with  the 
requirement**  ■ 

i»i  State  V.  Van  Duyn,  24  Neb.  586,  89  N.  W.  612. 

ist  State  V.  Buckley,  M  Ala.  599. 

i»»  Spangler  v.  Jacoby,  14  lU.  297. 

i»*  Lincoln  v.  Haugan,  45  Minn.  451,  48  N.  W.  196 

isB  Steckert  v.  Bast  Saginaw,  22  Mich.  104. 
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Signature  by  Preriding  Offken. 

Whka  a  bill  has  been  duly  passed  by  the  requisite  majority.  It  is 
«iigroscii^,  and  thereupon,  by  the  constitutions  of  many  of  the  states, 
it  must  i^  signed  by  the  presiding  officers  of  the  two  houses.  This 
1i  the  proWr  and  constitutional  mode  of  authenticating  the  act,  and 
it  cannot  be  dispensed  with.*'*  In  regard  to  acts  of  congress,  it 
is  said:  ^'Although  the  constitution  does  not  expressly  require  bills 
that  have  passed  congress  to  be  attested  by  the  signatures  of  the 
presiding  officers  of  the  two  houses,  the  orderly  conduct  of  legis- 
lative proceedings,  and  the  rules  under  which  the  two  bodies  have 
acted  since  the  organization  of  the  government,  require  that  mode 
of  authentication."  ^^^ 

TITLE  AND  StTBJECT-MATTEH  OF  STATUTES. 

146.  In  most  of  the  states,  the  constitution  provides  that 

no  act  of  the  legislato^  shall  embrace  more  than  one 

subject,  and  that  such  subject  shall  be  expressed  in  the 

title  of  the  act.  ^ 

\ 

147.  This  provision  Is   mandatory,    and  if  it  is  disre- 

fi^arded,  the  whole  statute,  or  any  separable  part  of  it  not 
embraced  within  the  title,  will  be  rejected  as  unconstitu- 
tional \ 

148.  But  this  requirement  is  construed  liberally,  and  the 
courts  are  unwilling  to  defeat  6r  embarrass  legislation 
by  putting  too  strained  or  technic^  a  construction  upon 
this  clause  of  the  constitution. 

In  regard  to  the  degree  of  particularity  r^uired  in  the  title  of  a 
statute,  it  is  the  accepted  doctrine  that  it  isXsufflcient  if  the  title 
describes,  with  adequate  clearness,  the  g^ieral  purpose  and  scope 
of  the  act  "It  is  only  necessary  that  the  title  Wpress  the  subject 
of  the  act,  and  not  the  provisions  of  the  act  or  th^  details  by  which 

is«  State  v.  Bobhison,  81  N.  0.  400;  PadflG  B.  Go.  y.  Governor,  28  Mo.  364; 
State  v.  Klesewetter,  45  Ohio  St  254,  263,  12  N.  E.  807.  Hut  compare  Oom- 
missloners  of  Leavenworth  Co.  v.  Higglnbotham,  17  Kan.  62. 

1ST  Field  V.  Clark,  143  U.  8.  649,  12  Sup.  Ot  495. 
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the  hbiect  of  the  act  is  to  be  accomplished."  "■  '^t  is  suflacient  if 
the  tiue  is  comprehensiye  enough  to  reasonably  include,  as  fall* 
ing  witmn  the  general  subject,  and  as  subordinate  branches  there- 
of, the  aeveral  objects  which  the  statute  assumes  to  aflfect"^^* 
The  title  Wed  not  be  an  index  of  the  contents  of  the  act.  ''But,  on 
the  other  Mnd,  it  should  not  mislead  or  tend  to  avert  inquiry  into 
the  content V'  "®  For  example,  a  law  incorporating  a  city,  or  one 
granting  fraliciiises  to  a  business  corporation,  or  one  relating  to 
the  general  subject  of  elections,  or  one  regulating  the  manufacture 
and  sale  of  intoxicating  liquors,  or  one  providing  a  general  system 
of  taxation  for  \jie  state,  will  contain  a  great  number  of  detailed 
and  specific  provisions.  But  if  they  all  relate  to  the  general  sub- 
ject-matter of  theVct,  and  are  all  germane  to  its  general  purpose, 
it  is  not  necessary  Miat  each  should  be  mentioned  in  the  title.  In 
all  such  cases,  a  geiieral  and  comprehensive  title  will  meet  the 
requirement  of  the  constitution.***  Although  all  the  subjects 
touched  upon  by  the  ac\  are  not  enumerated  in  the  title,  it  is  not 
invalid  if  they  all  have  cbngruity  or  a  proper  connection  with  the 
general  subject  of  the  actVas  described  in  the  title.***  And  "the 
connection  or  relationship  of  several  matters,  such  as  will  render 
them  germane  to  one  subjectWid  to  each  other,  can  be  of  various 
kinds,  as,  for  example,  of  meaHS  to  ends,  of  different  subdivisions 
of  the  same  subject,  or  that  all  Vre  designed  for  the  same  purpose, 
or  that  both  are  designated  by  tVe  same  term.  Neither  is  it  nec- 
essary that  the  connection  or  relawonship  should  be  logical;  It  is 
enough  that  the  matters  are  connected  with  and  related  to  a  sin- 
gle subject  in  popular  signification,  ^he  generality  of  the  title  of 

i««  People  V.  Lawrence,  41  N.  T.  139. 

18©  Donnersber^er  v.  Prendergast,  128  111.  220\21  N.  B.  1. 

1*0  AUegheny  CJounty  Home's  Case,  77  Pa.  St\77;  Montgomery  Mut  Bldg. 
&  Loan  Ass'n  v.  Robinson,  69  Ala.  413. 

1*1  An  act  "more  effectually  to  prevent  the  offense"^  of  grand  larceny,  arson, 
and  burglary"  does  not  violate  a  constitutional  provision  that  each  law  shall 
embrace  but  one  subject;  for  the  subject  of  this  act  Is  "\he  more  effectual  pre- 
vention/' etc.,  and  not  the  three  crimes  named.  Miles  v.  S<ate,  40  Ala.  38.  An 
act  "concerning  bridges  in  Barber  county"  may  properly  Include  a  provision 
authorizing  the  commissioners  of  that  county  to  purchase  bridges  belonging 
to  private  corporations.    Pierce  v.  Smith  (Kan.)  29  Pac.  565. 

14S  De  Witt  ▼.  City  of  San  Francisco,  2  Cal.  289. 


Digitized  by  VjOOQIC 


H  146-148)       TITLE   AHD  8UBJBCT-MATTEB  OF  8TATUT£S.  331 

an  act  is  no  objection,  provided  only  it  is  safficient  to  give  notice 
of  tl^e  general  subject  of  the  proposed  legislation  and  of  the  in- 
terests likely  to  be  affected.  The  title  was  never  intended  to  be 
an  index  of  the  law."  **■  But  though  the  title  and  the  law  may 
both  refer  to  the  same  general  subject-matter,  yet  if  the  title  uses 
a  term  which  describes  a  totally  different  branch  of  the  subject 
from  that  dealt  with  in  the  body  of  the  act,  or  an  entirely  differ- 
ent method  of  dealing  with  it,  the  act  is  void  for  this  reason.  For 
example,  to  ei^tle  an  act  '^to  regulate  the  traffic  in  intoxicating 
liquors,"  and  then,  in  the  body  of  the  act,  entirely  to  prohibit  such 
traffic,  is  not  comDlying  with  the  constitutional  requirement.*** 
Bnt  the  title  may  be^roader  than  the  act  without  avoiding  it;  and 
it  is  no  valid  objection  i|  the  title  makes  reference  to  matters  which 
woald  be  inconsistent  with  its  general  scope,  provided  no  such  in- 
consistent matters  are  found  in  the  statute  itself.*** 

The  addition  of  the  word  "etc."  or  the  sign  "&c."  to  the  title  of 
an  act  does  not  enlarge  its  scope,  or  bring  within  the  title  matters 
not  more  specifically  described  therein;  under  the  constitutional 
provision  in  question,  these  letteil^p  have  no  meaning.***  And  the 
claase,  ''and  for  other  purposes,"  when  used  in  the  title  of  an  act, 
following  a  specific  statement  of  the  purposes  of  the  act,  is  with- 
oot  any  legal  meaning,  and  does  not  enlarge  the  title  so  as  to  make 
it  embrace  anything  not  specifically  expr^sed.**^ 

But  the  courts,  in  dealing  with  a  question  of  this  kind^  will  not 
be  solicitous  to  overthrow  the  statute.  On  yie  contrary,  they  will 
give  the  legislature  the  benefit  of  every  doubt,  and  will  endeavor 
to  so  read  the  title  and  the  act  as  to  make  the\)ne  adequate  to  ex- 
press the  subject  of  the  other;  *1t  has  always  beto  held  that  these 
statutory  titles,  in  regard  to  their  construction,  are  to  be  liberally 
treated,  so  as  to  validate  the  law  to  which  they  appertain,  if  such 
oourse  be  reasonably  practicable.     In  such  a  connection,  hyper- 

i«s  Johnson  v.  Harrison,  47  Minn.  575,  50  N.  W.  923. 
i««  In  re  Hauck,  70  Mich.  896»  88  N.  W.  269. 
i«s  Powers  v.  McKenzle,  90  Tenn.  167,  16  S.  W.  569. 
i««  State  V.  Hackett,  5  La.  Ann.  91. 

i«T  Board  of  Commissioners  of  Pitkin  County  v.  Aspen  Mining  ft  Smelting 
Go^  8  Colo.  App.  228,  82  Pac  717. 


Digitized  by  VjOOQIC 


\832  UCGIBULTZVB  POWSB  UT  THX  BTATES.  (Ch.  18 

iticism  Is  atterly  out  of  place^  the  only  requirement  being  that 
thdytitle  of  the  statute  shall  ezprem  it«  object  in  a  general  way,  so 
ae  ti»  be  intelligible  to  the  ordinary  reader."  ^«* 

A  statute  perfect  in  itielf  may  repeal  another  law  or  part  of  a 
law  byy implication,  although  luch  repeal  is  not  expressed  in  the 
title  of  Nthe  repealing  statute.^^*  For  example,  where  an  act  is 
entitled  ^^Au  act  to  restore  uniformity  in  taxation,'*  the  repeal  of 
certain  special  laws  which  interfere  with  uniformity  of  taxation  is 
germane  to\the  subject  and  may  properly  be  embraced  in  such 
act.*" 

Even  whereXtwo  or  more  subjects  are  embraced  in  the  act  or 
expressed  in  tHe  title,  it  does  not  always  follow  that  the  statute 
will  be  void  in  toto.  Where  the  act  is  broader  than  its  title,  the 
portion  in  excessW  the  title  will  be  declared  TOid^  if  this  can  be 
done  without  destroying  the  rest  of  the  enactment;  as,  where  the 
title  of  the  act  relates  to  '^all  citiscens"  and  the  bo^  of  the  act  to 
^'all  persons.''  In  silch  a  case,  in  order  to  entitle  a  party  to  the 
benefit  of  the  act^  it  must  be  alleged  and  proved  that  he  is  a  citi- 
zen.**^ If  the  act  ernVraces  distinct  subjects  which  are  not  ex- 
pressed in  the  title,  andValso  subjects  which  are  expressed  in  the 
title,  it  is  void  as  to  the  mrmer,  but  not  necessarily  void  as  to  the 
latter.  It  is  then  subject  \p  the  rule  that  an  act  uucottcrtitutioiial 
in  part  will  not  be  declaredVoid  in  toto  if  the  valid  portions  ''are 
separable  from  the  void  provibions  and  capable  of  enforcement  in- 
dependently of  such  void  provisions,  nnless  it  shall  appear  that  all 
of  the  provisions  of  the  act  are  m  dependent  on  each  other,  operat- 
ing together  for  the  same  purpoML  or  are  otherwise  so  connected 
together  in  meaning,  that  it  cannot\be  presumed  that  the  legisla- 
ture would  have  passed  the  one  wi™)tit  the  other  provision.'*  *•* 
And  where  the  title  embraces  two  objects,  and  the  act  embrades  two 

i«sin  re  Haynes,  64  N.  J.  Law,  0,  22  Atl.  0^;  Johnson  v.  Harriaon,  47 
Minn.  676,  60  N.  W.  923;  Allegheny  County  Htom«^»  O^str  T7  Pa.  St  7t. 

i«»  Union  Trust  Co.  y.  Trumbull,  ld7  111.  146,  27  N.  1S«  24. 

no  Burke  v.  Monroe  Co^,  77  IH.  6ia 

i»i  Messenger  v.  State,  26  Neb.  074,  41  N.  W.  63S. 

ist  Donsenbetssr  v«  Piendergast,  128  OL  229,  21  N.  B.  1;  I^opl^  v.  firiggs, 
60  N.  Y.  668. 
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8ub]ect^8o  that  it  is  impofifiible  to  tell  which  object  was  intended 
by  the  legislature,  the  courts  are  not  at  liberty  to  select  one  ob- 
ject and  sui^ain  the  law  as  to  thatNalone;  the  whole  act  mast 
falL"* 


i»»  Skinner  t.  W^l 
Gould,  84  T«z.  40. 


68  Mlcb.  098,  80  N.  W.  811;  City  of  San  Ajitonlo  v. 
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CHAPTER  XIV. 

THE  POLICE  POWER. 

149.  Definition  and  General  Gonslderatloxu. 

160.  Police  Power  Inalienable. 

161.  Scope  of  the  Power. 

162.  Location  of  the  Police  Power. 

163.  Police  Power  Vested  In  GongresB. 

164.  Police  Power  of  the  States. 
166.  LimitationB  of  the  Police  Power. 

DEFINITION  AND  GENEBAL  CONSIDEBATIONS. 

149.  There  is  in  every  sovereig^nty  an  inlierent  and 
plenary  power  to  make  all  such  laws  as  may  be  neces- 
sary and  proper  to  preserve  the  public  security,  order, 
health,  morality,  and  justice.  This  power  is  called  fhe 
^police  power."  It  is  a  fundamental  power  and  essential 
to  government,  and  is  based  upon  the  law  of  overruling 
necessity. 

Definition. 

In  its  most  general  sense,  'police''  is  the  function  of  that  branch 
of  the  administrative  machinery  of  gOTernment  which  is  charged 
with  the  preserration  of  public  order  and  tranquillity,  the  promo- 
tion of  the  public  safety,  health,  and  morals,  and  the  prevention, 
detection,  and  punishment  of  crimes.  And  the  police  power  is  the 
power  vested  in  a  state  to  establish  laws  and  ordinances  for  the 
regulation  and  enforcement  of  its  police,  as  just  defined.  It  has 
been  remarked  by  the  supreme  court  of  the  United  States  that  while 
many  attempts  have  been  made  to  define  the  police  power,  the 
endeavor  has  never  met  with  entire  success,  ^^t  is  always  easier 
to  determine  whether  a  particular  case  comes  within  the  general 
scope  of  the  power  than  to  give  an  abstract  definition  of  the  power 
itself  which  will  be  in  all  respects  accurate."  * 

1  Stone  V.  Mississippi,  101  U.  S.  814,  818.  "The  police  power  <rf  a  state 
is  co-extensive  with  self-protection,  and  is  not  inaptly  termed  nhe  law  of 
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Nature  and  Origin  of  Power. 

It  cannot  be  doubted  that  the  origin  of  this  power  must  be  sought 
in  the  very  purpose  and  framework  of  organized  society.  It  is  funda- 
mental and  essential  to  govemment  It  is  a  necessary  and  inherent 
attribute  of  sovereignty.  It  antedates  all  laws,  and  may  be  de- 
scribed as  the  assumption  on  which  constitutions  rest.  For  the 
state  (whether  we  regard  it  as  an  association  of  individuals  or  as  a 
moral  organism)  must  have  the  right  of  self-protection  and  the 
right  to  preserve  its  own  existence  in  safety  and  prosperity,  else 
it  could  neither  fulfill  the  law  of  its  being  nor  discharge  its  du- 
ties to  the  individual  And  to  this  end,  it  is  necessarily  invested 
with  power  to  enact  such  measures  as  are  adapted  to  secure  its 
own  authority  and  peace,  and  to  preserve  its  constituent  members  in 
safety,  health,  and  morality.  Theories  of  the  state,  according  as 
they  tend  to  enlarge  or  restrict  the  legitimate  sphere  of  its  func- 
tions and  activities,  will  create  theories  as  to  the  proper  limitations 
of  the  police  power.  But  its  existence,  in  a  measure  proportioned 
to  the  rights  and  duties  it  is  to  guard,  is  implied  in  the  recognition 
of  the  state  as  a  factor  in  law  and  civilization.  *^t  is  a  power,"  as 
has  been  well  said,  "essential  to  self-preservation,  and  exists,  neces- 
sarily, in  every  organized  community.  It  is,  indeed,  the  law  of 
nature,  and  is  possessed  by  man  in  his  individual  capacity.''  *  For 
these  reasons  it  appears  that  the  nature  and  authority  of  the  police 
power  are  best  described  by  the  maxim  "salus  populi  suprema  lex," 
while  the  principle,  "sic  utere  tuo  ut  alienum  non  laedas,"  furnishes, 
in  most  cases,  a  convenient  rule  for  its  application.* 

Police  Power  Distvngvdshed  from  Eminent  Domain, 

There  is  a  broad  distinction  between  the  taking  of  private  prop- 
erty for  a  public  use,  under  the  power  of  eminent  domain,  and  the 
incidental  injury  or  inconvenience,  or  damage  or  deterioration,  which 
may  result  to  property  or  business  on  account  of  the  exertion  of 

overruling  necessity.'  It  is  that  inherent  and  plenary  power  in  the  state 
which  enables  it  to  prohibit  all  things  hurtful  to  the  comfoil  and  welfare 
of  society."  Lake  View  v.  Rose  Hill  Cemetery,  70  111.  191.  "The  police  power 
of  a  state  extends  to  the  protection  of  the  lives,  limbs,  health,  comfort,  and 
quiet  of  all  persons,  and  the  protection  of  all  property  within  the  state.'* 
Thorpe  v.  Rutland  &  B.  R.  Co.,  27  Vt  140. 
>  License  Cases,  5  How.  588.      •  See  Wynehamer  v.  People,  18  N.  Y.  878. 
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tlie  police  power  of  the  state,  when  its  purpose  la  the  promotioD 
of  the  public  welfare.  In  the  former  case,  compensation  mnst  be 
made  to  the  owner;  in  the  latter  case,  no  such  obligation  arises. 
All  rights  of  property  are  subject  to  the  paramount  authority  of 
the  state  to  prohibit  any  use  which  may  be  deemed  detrimental  to 
the  public  safety,  health,  or  morals,  '^or  does  the  prohibition  of 
such  noxious  use  of  property,  a  prohibition  imposed  because  such 
use  would  be  injurious  to  the  public,  although  it  may  diminish  the 
profits  of  the  owner,  make  it  an  appropriation  to  a  public  use,  so 
far  as  to  entitle  the  owner  to  compensation.  If  the  owner  of  a 
vacant  lot  in  the  midst  of  a  city  could  erect  thereon  a  great  wooden 
building  and  coyer  it  with  shingles,  he  might  obtain  a  larger  profit 
of  his  land  than  if  obliged  to  build  of  stone  or  brick  with  a  slated 
roof.  If  the  owner  of  a  warehouse  in  a  cluster  of  other  buildings 
could  store  quantities  of  gunpowder  in  it  for  himself  and  others, 
he  might  be  spared  the  great  expense  of  transportation.  If  a  land- 
lord could  let  his  building  for  a  smallpox  hospital,  or  a  slaughter 
house,  he  might  obtain  an  increased  rent  But  he  is  restrained; 
not  because  the  public  have  occasion  to  make  the  like  use,  or  to 
make  any  use,  of  the  property,  or  to  take  any  benefit  or  profit  to 
themselves  from  it,  but  because  it  would  be  a  noxious  use,  contrary 
to  the  maxim,  sic  utere  tuo  ut  alienum  non  laedas.  It  is  not  an  ap- 
propriation of  the  property  to  a  public  use,  but  the  restraint  of  an 
Injurious  private  use  by  the  owner,  and  is  therefoi*e  not  within  the 
principle  of  property  taken  under  the  power  of  eminent  domain. 
The  distinction,  we  think,  is  manifest  in  principle,  although  the  facts 
and  circumstances  of  different  cases  are  so  various  that  it  is  often 
difficult  to  decide  whether  a  particular  exercise  of  legislation  is 
properly  attributable  to  the  one  or  the  other  of  these  acknowledged 
powers."  * 

4  Com.  V.  Alger,  7  Onsb.  68,  86.  See,  also,  Moore  v.  City  of  Indianapolis,  120 
Ind.  488,  22  N.  B.  424;  Fertilizing  Co.  v.  Hyde  Park,  07  U.  S.  659;  Beer  Co. 
T.  MaBsachusetts,  Id.  25;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct  273; 
Bancntft  v.  City  of  Cambridge,  126  Mass.  438.  Compare  Wynehamer  v.  Peo- 
ple, 13  N.  T.  378»  with  the  foregoiiig  cases,  and  particularly  with  Muglsr  v. 
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POLICE  POWER  INALIENABLE. 

160.  The  police  power  cannot  be  Burrendered  by  the 
legislature  or  irrevocably  alienated  in  favor  of  individuals 
or  corporations. 

In  several  instances,  police  regulations  have  been  assailed,  in  re- 
spect to  their  validity,  on  the  ground  that  they  were  repugnant  to 
that  clause  of  the  federal  constitution  which  prohibits  the  states 
from  passing  laws  impairing  the  obligation  of  contracts.  But  it  has 
always  been  held  that  the  police  power  is  an  inalienable  attribute  of 
sovereignty,  and  therefore  can  never  be  curtailed  or  diminished;  that 
it  is  present,  by  implication,  in  every  act  of  legislation;  and  that 
no  legislature  can  either  surrender  or  sell  it,  or  destroy  or  hamper 
the  power  of  its  successors  to  make  such  enactments  as  they  may 
deem  proper  in  matters  of  public  police.  From  this  it  follows  that 
if  an  irrevocable  grant  of  franchises  or  any  contract  made  by  the 
legislature  with  an  individual  or  a  corporation  specifies  or  implies 
a  relinquishment  of  the  police  power  of  the  state,  it  is  to  that  ex- 
tent invalid,  the  legislature  having  exceeded  the  authority  delegated 
to  it  by  the  people.  In  other  words,  the  exercise  by  the  state,  at  any 
time,  of  its  right  to  legislate  for  the  protection  and  good  govern- 
ment of  the  community  can  never  be  construed  into  a  violation  of 
the  prohibition  in  question,  notwithstanding  its  effect  may  be  to  re- 
peal existing  charter^  or  otherwise  invade  the  terms  of  legislative 
engagements.* 

SCOPE  OF  THE  POWEB. 

161.  The  ^'police  power,''  as  the  term  is  used  In  consti- 
tutional law,  does  not  embrace  the  (general  field  of  leg^is- 
lation,  but  is  restricted  to  matters  which  are  properly  of 
police  regulation. 

There  is  a  certain  broad  and  general  sense  in  which  the  scope  of 
the  police  power  may  be  made  to  include  all  legislation  and  to  em- 

•  Stone  V.  Mississippi,  101  U.  8.  814;   Boyd  v.  Alabama,  94  U.  S.  645;   Butch- 
•rs'  Union  Slaughterhouse  Co.  v.  Crescent  City  Live-Stock  Tismllng  Co*  111 
U.  S.  746,  4  Sup.  Ct  652;  Kresser  v.  Lyman,  74  Fed.  765. 
BL.CONST.L.-22 
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brace  almost  every  function  of  civU  government  In  this  significa- 
tion, the  authority  of  the  state  to  create  educational  and  charitable 
institutions,  to  provide  for  the  establishment  and  control  of  public 
highways,  turnpikes,  canals,  wharves,  femes,  and  telegraph  lines, 
to  direct  the  reclamation  of  swamp  lands,  etc.,  may  be  referred  to 
the  power  in  question.  But  there  is  also  a  more  particular  and 
restricted  sense,  in  which  the  term  is  almost  always  used  when  it 
enters  into  the  discussion  of  constitutional  questions.  And  in  this 
meaning  its  scope  is  limited  to  the  making  of  laws  which  are  nee 
essary  for  the  preservation  of  the  state  itself,  and  to  secure  the 
uninterrupted  discharge  of  its  legitimate  functions,  for  the  preven- 
tion and  punishment  of  crime,  for  the  preservation  of  the  public 
peace  and  order,  for  the  preservation  and  promotion  of  the  public 
safety,  the  public  morals,  and  the  public  health,  and  for  the  pro- 
tection of  all  the  citizens  of  the  state  in  the  enjoyment  of  their 
just  rights  against  fraud  and  oppression.*  Some  laws  are  clearly 
within  that  scope.  Others  are  more  doubtful.  But  in  the  latter 
ease,  if  the  act  in  question  is  not  open  to  objection  on  the  ground 
of  infringing  some  positive  constitutional  prohibition,  its  validity 
is  suflBciently  established  without  justifying  it  as  a  manifestation 
of  the  police  power  in  action.  And  it  is  much  better  not  to  stretch 
the  term  to  its  widest  limits.  For  the  police  power,  properly  so 
called,  is  so  far-reaching  in  its  importance  and  so  paramount  in  its 
sway,  even  as  against  guarantied  private  rights,  that  its  enlarge- 
ment, by  continual  loose  applications  of  the  tenn  to  cases  where  it  is 
neither  needed  nor  appropriate,  is  dangerous  to  the  saf^^iArds  of 
freedom. 

laOCATION  OF  THB  POLICE  FOW^BB, 

162.  XTnder  the  American  system  of  government,  the 
power  and  authority  to  make  police  regulations  is  vested — 
(a)  In  the  legislatures  of  the  several  states,  to  a  ple- 
nary degree,  subject  only  to  the  paramount  au- 
thority of  positive  constitutional  prohibitions. 

V  See  New  Oiieans  Gasliirlit  Co.  v.  Loulslfuia  Ught,  etc.,  Ck>.,  116  U.  8.  680,  6 
Sup.  01  262.  And  see  Lawton  y.  Steele,  162  U.  S.  138,  14  Sup.  Ct  499;  Peo- 
ple V.  Jackson  &  M.  Plank-Road  Co.,  9  Mich.  807. 
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(b)  In  congress,  to  a  limited  extent  and  for  special 

purposes. 

(c)  In  the  authorities  of  municipal  corporations,  in  a 

subordinate  and  delegated  manner. 

It  must  be  observed  that  there  is  not  a  distinct  police  power  in- 
herent in  municipal  corporations,  other  than  that  of  the  state  to 
which  they  owe  their  existence.  In  incorporating  a  municipality, 
the  state  delegates  to  it  the  power  to  make  police  regulations  so 
far  as  may  concern  its  own  citizens,  Its  own  affairs,  and  its  own  ter- 
ritorial jurisdiction.  This  is  in  accordance  with  the  principle  of  local 
self-government  Ordinances  made  in  pursuance  of  this  power  must 
be  tested  as  other  municipal  ordinances  are.  They  must  not  contra- 
vene any  constitutional  provision,  nor  exceed  the  charter  powers  of 
the  municipality,  nor  be  unreasonable.  The  state  may  also  make 
police  regulations  applicable  to  all  its  municipal  corporations  of  a 
<;ertain  grade  or  class,  or  for  particular  cities,  unless  restrained  by 
the  constitution.  And  of  course  the  police  power  ddegated  to  a 
municipal  corporation  is  not  exclusive  of  that  retained  by  the  state. 
That  is,  municipal  police  regulations  must  yield  to  the  general  laws 
4>f  the  state,  enacted  under  the  same  power,  whenever  there  is  a  con- 
flict between  them. 

POLICE  POWBB  VESTED  IN  CONGBESS. 

163.  Within  the  scope  of  its  supreme  authority,  and  in  the 
exercise  of  its  expressly  granted  powers,  congress  has  the 
right  to  enact  measures  relating  to  the  public  police  of  the 
nation. 

The  statement  is  frequently  made  that  congress  Is  not  invested 
with  the  police  power.  It  is  true  that  congress  has  no  general  power 
to  oMike  poUoe  regulations  for  the  people  of  the  United  States,  nor 
has  it  authority  to  interfere,  in  matters  not  conunitted  to  its  ex- 
<dusive  jurisdiction,  with  the  internal  affairs  of  the  states,  under  the 
pretense  of  police  regula/tions.  The  protection  of  the  public  safety, 
health,  and  morals  is  in  general  left  to  the  care  of  the  individual 
states.  For  example,  when  congress  passed  an  act  prohibiting  the 
aale  of  certain  kinds  of  oil,  or  of  oil  unable  to  undergo  a  Are  test,  it 
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was  adjudged  that  this  act  was  plainly  a  police  regulation,  relating 
exclusively  to  the  internal  trade  of  the  states,  and  therefore  beyond 
the  rightful  power  of  congress,  and  it  could  be  operative  only  within 
the  District  of  Ckdumbia.*  But  within  its  appointed  sphere,  congress 
possesses  paramount  authority.  In  the  highest  sense  it  is  vested 
with  the  power  of  police,  since  it  possesses  the  power  to  legislate  for 
the  preservation  of  national  existence,  the  protection  of  national  in- 
tegrity, and  the  supremacy  of  national  law.  The  police  power  being 
primarily  a  right  of  self-defense,  as  applied  to  organized  dvil  society, 
it  must  belong  of  right  to  every  independent  government,  including 
that  of  the  United  States.  Thus  it  is  within  the  necessary  power 
of  the  federal  government  to  protect  its  own  existence  and  the  un- 
hindered play  of  its  legitimate  activities.  And  to  this  end,  it  may 
provide  for  the  punishment  of  treason,  the  suppression  of  insurrec- 
tion or  rebellion,  and  for  the  putting  down  of  all  individual  or 
concerted  attempts  to  obstruct  or  interfere  with  the  discharge  of  the 
proper  business  of  the  government  or  those  operations  of  commerce 
over  which  it  has  exclusive  jurisdiction.  Bo  also  in  the  important 
case  of  Be  Neagle,*  the  doctrine  was  laid  down  that  there  is  '^a  peace 
of  the  United  States,"  which  it  is  the  right  and  duty  of  federal  officers 
to  defend  and  preserve.  And  it  belongs  to  the  United  States,  as  a 
sovereign  and  independent  nation,  to  determine  what  classes  or  races 
of  foreigners  shall  be  admitted  to  settle  within  its  limits,  and  who 
shall  be  forbidden,  and  also  to  expel  or  deport  those  unnaturalized 
aliens  whose  presence  may  be  deemed  detrimental  to  th#  general  wel- 
fare. It  is  on  this  principle  that  the  Chinese  exclusion  acts  are  sus- 
tained.* 

T  U.  S.  V.  Dswttt,  9  Wall.  41. 

s  186  U.  S.  1,  10  Sup.  Ot  658.  So,  also,  in  Bx  parte  Siebold,  100  17.  S.  371,. 
Mr.  Justice  Bradley  said:  "We  hold  It  to  be  an  incontrovertible  principle  that 
the  government  of  the  United  States  may,  by  means  of  physical  force,  exer- 
dsed  through  its  official  agents,  execute  on  every  foot  of  American  soU  the 
powers  and  functions  that  belong  to  it  This  necessarily  involves  the  power 
to  command  obedience  to  its  laws,  and  hence  the  power  to  keep  the  peace  to 
that  sxtent** 

•  See  Nishimura  ESkiu  v.  U.  8.,  142  U.  S.  661,  659,  12  Sup.  Ot  836;  Ghae 
Ohan  Ping  v.  U.  S.,  130  U.  8.  581,  9  Sup.  Ot  628;  Fong  Yue  Ting  v.  V.  8.,. 
149  U.  8.  698»  IB  Sup.  Ot  1016. 
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Again,  the  constitution  confers  upon  congress  power  to  leTj  taxes 
to  provide  for  the  common  defense  and  general  welfare  of  the 
United  States;  to  establish  a  uniform  rule  of  naturalization;  to  pro- 
vide a  punishment  for  counterfeiting  the  securities  or  coin  of  the 
United  States;  to  define  and  punish  piracies  and  felonies  committed 
on  the  high  seas  and  offenses  against  the  law  of  nations;  to  provide 
for  calling  out  the  militia;  to  raise  and  support  armies  and  navies; 
and  to  dodare  the  punishment  of  treason.  Laws  have  been  passed 
in  execution  of  every  one  of  these  powers.  And  every  one  of  such 
laws  is  strictly  and  properly  speaking  an  exercise  of  the  police  power. 
Furthermore,  congress,  under  the  constitution,  possesses  exclusive 
jurisdiction  over  certain  subjects.  And  in  its  legislation  upon  these 
subjects,  an  act  is  not  to  be  declared  invalid  merely  because  it  has  a 
purpose  and  design  which  ranks  it  as  a  police  regulation.  For  in- 
stance, congress  has  no  authority  to  legislate  directly  for  the  sup- 
pression of  lotteries.  But  having  exclusive  control  over  the  postal 
system,  it  has  the  power  to  prohibit  the  use  of  the  mails  for  the  trans- 
mission of  lottery  advertisements.^^  So  again,  congress  possesses  the 
exclusive  power  to  regulate  foreign  and  interstate  commerce.  And 
in  the  exercise  of  this  power  it  has  passed  laws  to  protect  such  trade 
and  commerce  against  unlawful  restraints  and  monopolies  and  against 
trusts  and  illegal  combinations.^^  To  the  same  category  belong  the 
acts  of  congress  prohibiting  the  importation  of  adulterated  articles 
of  food  or  drink,^  and  the  laws  regulating  immigration,  and  pro- 
hibiting the  entry  of  insane  persons,  paupers,  persons  suffering  from 
contagious  diseases,  convicts,  polygamists,  assisted  immigrants,  and 
alien  laborers  brought  in  under  contract  for  their  labor.^'  '  Here  also 
should  be  classed  the  statute  forbidding  the  importation  of  opium 
by  the  Chinese,  and  the  national  quarantine  law.^^  In  the  exercise 
of  its  power  to  regulate  commerce  with  the  Indian  tribes,  congress 
may  prohibit  the  sale  of  liquor  to  an  Indian  under  the  charge  of  an 

10  In  re  Rapier,  143  V.  S.  110,  12  Sup.  Ot  874. 

11  See  U.  S.  V.  Patterson,  56  Fed.  606. 
IB  Act  Aug.  80,  1890. 

!•  See  U.  S.  V.  Oralg,  28  Fed.  795;  Church  of  Holy  Trinity  v.  V.  8.,  148  U.  S. 
467, 12  Sup.  Gt  511;  Head  Money  Gases,  112  U.  S.  680,  6  Sup.  Ot  247. 

i«  The  former  of  these  is  the  act  of  February  28, 1887,  and  the  latter  the  act 
of  February  16,  1898. 
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agent  anywhere  within  the  United  Statfifl.*^  And  tindep  the  taxing 
power,  and  in  connection  with  the  internal  revenue  system,  it  haft 
enacted  a  law  ^defining  bntter  and  imposing  a  tax  upon,  and  regu- 
lating the  manufacturei  sale,  importation,  and  e^ortation  of  cdeo- 
margarine.*' *•  The  character  of  these  various  statutes,  as  police 
regulations,  will  be  more  clearly  seen  by  comparison  with  the  ex- 
amples of  the  exercise  of  the  same  power  by  the  states,  now  to  be 
mentioned. 

POLICE  POWER  OF  THE  STATES. 

164.  Subject  to  the  authority  of  congress,  within  the 
sphere  of  its  rigrhtftil  powers,  and  subject  to  any  restric- 
tions imposed  by  the  constitution,  the  legislature  of  each 
state  possesses  fiill  power  to  enact  police  regulations  on 
matters  relating  to — 

(a)  The  preservation  of  the  state  itself  and  the  unhin- 

dered execution  of  its  legitimate  functions. 

(b)  The  prevention  and  punishment  of  crime. 

(c)  The  preservation  of  the  public  peace  and  order. 

(d)  The  preservation  of  the  public  safety. 

(e)  The  purity  and  preservation  of  the  public  morals. 

(f)  The  protection  and  promotion  of  the  public  health. 

(g)  The  regulation  of  business,  trades,  or  professions, 

the  conduct  of  which  may  affect  one  or  other  of 
the  objects  just  enumerated. 

(h)  The  regulation  of  property  and  rights  of  property, 
so  far  as  to  prevent  its  being  used  in  a  manner 
dangerous  or  detrimental  to  others. 

(i)  The  prevention  of  fraud,  extortion,  and  oppression. 

(j)  Roads  and  streets,  and  their  preservation  and  re- 
pair. 

(k)  The  preservation  of  game  and  fish. 

!•  U.  8.  y.  Hemday,  8  WalL  407. 

»•  See  U.  S.  Y.  Baton,  144  U.  S.  677, 12  Sup.  Ot  764. 
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The  Public  Safety. 

One  of  the  prime  objects  for  which  the  police  power  ^  tSe  'tftate 
may  be  ezercifiedi  if  not  the  most  important  of  all,  is  Ike  preserva- 
tion of  the  public  safety.  And  in  pursuance  of  this  object,  laws  are 
passed  by  all  the  states,  the  constitutionality  of  which  is  never  so 
much  as  brought  in  question.  These  are  statutes  for  the  preven- 
tion, detection,  and  punishment  of  crime,  laws  creating  courts  and 
their  officers,  regulating  criminal  procedure,  providing  for  police- 
men, sheriffs,  jails,  and  penitentiaries,  in  fact,  eetablishmg  and  di- 
recting the  whole  machinery  of  criminal  justice.  This  branch  of 
the  power  in  question  also  includes  the  right  of  the  state  to  confine 
convicted  criminals  in  its  prisons  and  subject  them  to  proper  prison 
discipline;  also  the  right  to  require  the  confinement  of  danger- 
ous lunatics  and  maniacs,  and  possibly  of  habitual  drunkards,  after 
due  investigation  and  hearing;  also  the  power  to  exercfise  police 
supervision  over  vagrants,  tramps,  and  beggars,  and  the  power  to 
exercise  control  and  supervision  over  habitual  criminals,  well  known 
offenders^  and  suspicious  characters.^^  Again,  there  is  included  in 
this  power  "the  pulling  down  houses  and  raising  bulwarks  for 
the  defense  of  the  state  against  an  enemy;  seizing  com  and  other 
provisions  for  the  sustenance  of  an  army  in  time  of  war,  or  taking 
cotton  bags,  as  (General  Jackson  did  at  Orleans,  to  build  ramparts 
against  an  invading  foe."  *•  Another  illustration  of  police  regula- 
tions for  the  benefit  of  the  public  safety  is  to  be  seen  in  laws  au- 
thorizing the  destruction  of  houses  in  a  city,  to  prevent  the  spread 
of  a  conflagration.  When  the  best  or  only  available  means  of  con- 
trolling a  fire  is  to  destroy  buildings  which  stand  in  its  path,  and 
which  would  be  burned  if  left  standing,  this  may  be  done  under 
proper  authority;  and  the  owners  cannot  complain  that  their  prop- 
erty is  taken  without  due  process  of  law,  although  no  compensa- 
tion is  provided  for  them."  Other  examples  of  the  operation  of 
the  police  power  for  the  same  end  are  the  laws  limiting  the  number 
of  passengers  which  steamboats  may  carry,  providing  for  the  in- 

iT  Morgan  v.  Nolle,  37  Ohio  St  28. 

!•  Parham  v.  Justices  of  Inferior  Goart,  9  Ga.  841. 

!•  Surocco  V.  Geary,  8  Gal.  69;  Taylor  v.  Plymouth,  8  Mete.  (Mass.)  462; 
Stone  V.  Mayor,  etc.,  of  Glty  of  New  York,  25  Wend.  157:  RusseU  v.  Mayoc 
of  New  Torfc,  2  Denio,  461, 
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ipection  of  thdr  boilers,  and  requiring  them  to  provide  life-pre- 
ierren;  laws  or  ordinances  requiring  dangerous  machinery  to  be 
so  guarded  as  to  prevent  injuries  and  accidents;  laws  establishing 
fire  limits  in  dties,  within  which  wooden  buildings  may  not  be 
erected;  laws  prohibiting  the  keeping  of  gunpowder  in  unsafe  quan- 
tities in  cities  and  villages;  laws  taxing  dogs,  requiring  their  regis- 
tration, or  requiring  them  to  wear  a  collar  or  muzzle,  and  author- 
izing their  destruction  if  found  running  at  large  in  violation  of  the 
law.**  In  this  class  of  enactments  must  also  be  included  laws  or 
ordinances  prohibiting  the  use  of  bicycles  on  certain  roads  unless 
permitted  by  the  superintendent  of  such  roads,'^  laws  providing 
that  all  oils  and  fluids  used  for  illuminating  purposes  shall  be  in- 
spected by  an  authorized  state  officer  before  being  sold  or  offered 
for  sale,**  laws  forbidding  the  carrying  of  concealed  deadly  weapons, 
and  laws  prohibiting  or  regulating  processions  or  parades  of  armed 
bodies  of  men  not  belonging  to  the  military  forces  of  the  state  or 
of  the  United  States.**  To  the  same  category  belong  the  building 
laws  in  many  of  our  cities  and  states.  These  often  go  into  great 
minuteness  of  detail,  and  furnish  an  illustration  of  the  closeness 
with  which  public  authorities  may  scrutinize  private  operations  in 
the  interest  of  the  public  safety  and  health.  Such  laws  may  regu- 
late the  height  of  buildings,  or  prescribe  a  maximum  height,  either 
absolutely  or  in  proportion  to  the  width  of  the  street.  And  they 
may  also  regulate  all  such  matters  as  the  thickness  and  strength  of 
the  walls,  drainage  and  sewer  connections,  character  of  the  plumbing, 
proper  disposition  of  appliances  for  heating  and  lighting,  elevators, 
skylights,  fire-escapes,  the  number  and  character  of  exits  in  theaters 
and  public  halls,  signs  on  shops,  piazzas  and  balconies,  etc.**  On 
the  same  principle^  it  is  competent  for  the  proper  authorities  to 
require  that  all  electric  wires,  in  populous  cities,  shall  be  laid  under 
the  surface  of  the  streets.**  Finally,  we  may  mention  the  statutes, 
in  force  in  some  of  the  states,  which  require  that  all  bottles  or 

so  Cranston  v.  Mayor,  etc.,  of  Augusta,  61  Ga.  572. 

«i  State  V.  Yopp.  97  N.  O.  477,  2  S.  E.  45a 

««  Patterson  v.  Kentucky,  97  U.  S.  501. 

ts  Dunne  v.  People,  94  111.  120. 

•4  People  V,  D'Oench,  111  N.  Y.  359,  18  N.  B.  862. 

Si  American  Rapid  Tel.  Co.  v.  Hess,  125  N.  Y.  641,  26  N.  E.  919. 
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packages  sold  by  druggists  and  containing  poison  shall  be  plainly 
marked  with  the  word  "Poison/'  and  those  which  reqnire  pharma- 
cists to  keep  a  record  of  all  poisons  sold  by  them,  with  the  names 
of  the  purchasers.  Laws  of  all  the  foregoing  yarieties  have  been 
snostained  by  the  courts  as  valid  and  constitutionali  whenever  they 
have  been  called  in  question,  on  the  ground  that  they  are  police 
regulations  for  the  preservation  of  the  public  safety,  notwithstand- 
ing the  effect  they  may  have  on  private  rights  or  private  property. 

37^  Public  Morals. 

Many  statutes  have  been  enacted  In  the  various  states  for  the 
promotion  and  preseryation  of  public  morality.  And  they  have 
almost  without  exception  been  sustained  by  the  eourts  as  valid 
police  regulations.  Among  these  should  be  mentioned  the  laws 
defining  and  punishing  blasphemy;  laws  requiring  the  intermission 
of  business  and  secular  employments  on  Sunday;  laws  punishing 
offenses  against  decency;  laws  making  it  a  misdemeanor  to  disturb 
a  religious  meeting;  laws  prohibiting  or  regulating  the  sale  of  in- 
toxicating liquors;  those  designed  for  the  extirpation  of  brothels; 
those  which  prohibit  the  publication,  exhibition,  or  sale  of  obscene 
books  or  pictures;  those  prohibiting  gaming  or  the  keeping  of 
gaming  tables  or  other  gambling  devices;  those  aimed  at  the  sup- 
pression of  lotteries  and  gift-enterprises;  those  prohibiting  polyga- 
mous or  incestuous  marriages;  ^*  and  ordinances  prohibiting  the  ex- 
hibition of  stallions  in  public  places.*^  To  this  class,  also,  we 
should  probably  refer  the  laws  forbidding  and  punishing  cruelty  to 
animals.  The  best  justification  for  these  last-mentioned  statutes, 
however,  lies  in  the  vital  interest  which  the  state  has  in  the  develop- 
ment of  peaceable  and  law-abiding  citizens,  and  in  the  repression,  by 
every  proper  means,  of  those  savage  and  vindictive  passions  which 
prompt  men  to  the  commission  of  ciimes  of  violence. 

The  Public  Health. 

The  preservation  of  the  public  health  is  one  of  the  chief  objects 
for  which  the  police  power  may  lawfully  be  exercised.  Quarantine 
laws  established  by  the  states  furnish  an  illustration  of  a  highly  im- 
portant application  of  the  power  to  this  purpose.    Such  laws  are 

>•  Reynolds  y.  U.  S.,  96  U.  S.  145. 

*i  Nolan  V.  Mayor,  etc.,  of  Franklin,  4  Yerg.  168. 
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within  the  police  power  of  the  states.^  And  in  the  further  dis- 
charge of  the  state's  duty  to  prevent  the  introduction  and  spread 
of  epidemics,  it  is  competent  to  provide  public  hospitals  or  lazarettos, 
in  proper  places,  for  the  treatment  of  dangerous,  infectious,  or  con- 
tagious diseases,  and  to  require  the  removal  to  such  hospitals  of  aU 
persons  found  to  be  suffering  from  such  diseases,  even  in  cases 
where  it  is  probable  that  the  patient  himself  would  be  properly 
cared  for  by  his  friends.**  The  same  is  true  of  regulations  requiring 
houses  where  there  are  cases  of  such  diseases  to  display  a  conspicu* 
ous  sign  or  warning,  and  laws  authorizing  an  official  inspection  of 
dwelling  houses,  with  reference  to  their  sanitary  condition,  in  times 
of  epidemic  or  other  great  sickness.*®  And  it  is  held  that,  vacci- 
nation being  the  most  effective  method  known  of  preventing  the 
spread  of  a  deadly  and  highly  contagious  disease,  it  is  competent 
for  the  legislature  to  enact  that  all  children  shall  be  vaccinated 
before  being  permitted  to  attend  the  public  schools.*^  Other  ex- 
amples of  statutes  belonging  to  this  class,  and  to  be  justified  on 
this  ground,  are  those  intended  to  secure  a  wholesome  and  suffi- 
cient supply  of  pure  water  for  cities,  including  the  purchase  or 
maintenance  of  water-works,**  those  requiring  the  clearing  or 
draining  of  swampy  or  marshy  lands  which  might  otherwise  breed 
disease,  those  regulating  the  sale  of  opium,**  those  authorizing  the 
exclusion  from  the  state,  or  the  destruction,  of  animals  affected 
with  contagious  diseases,**  those  requiring  the  laying  of  sewers  in 

as  Gibbons  v.  Ogden,  0  Wheat.  208;  Train  v.  Boston  Disinfecting  Go,  144 
Mass.  523, 11  N.  E.  029. 

>•  Harrison  v.  Mayor,  etc.,  of  Baltimore,  1  Gill,  264;  Brown  T.  Pnrdy,  64  N. 
T.  Super.  C?t  109. 

to  The  exercise  of  summary  i>ower  giyen  to  health  officers  to  quarantine  per- 
sons likely  to  spread  contagion  is  not  obnoxious  to  the  requirement  of  "due 
process  of  law."     In  re  Smith,  84  Hun,  465,  32  N.  Y.  Supp.  317. 

31  Abeel  t.  Clark,  84  Gal.  226,  24  Pac.  383;  In  re  Walters,  84  Hun,  457, 
82  N.  Y.  Supp.  322;  Duffleld  y.  School  Dist,  162  Pa.  St  476,  29  AtL  742;  Bis- 
sell  y.  Dayison,  65  Conn.  183,  32  Atl.  348. 

ss  1  DIU.  Mnn.  Corp.  §  146. 

ss  Ex  parte  Yung  Jon,  28  Fed.  308.  It  has  eyen  been  held  that  a  law  making 
it  a  misdemeanor  to  smoke  opium  is  a  yalid  exercise  of  the  police  power.  All 
Llm  y.  Territory,  1  Wash,  St.  156,  24  Pac.  688. 

s«  Railroad  Co.  y.  Husen,  95  U.  S.  465;  Missouri  Paa  By.  Go.  y.  FInlcy,  Sa 
Kan.  550,  16  Pac.  951;  Newaik  4k  a  O.  H.  a  By.  Co.  t.  Hunt,  60  N.  J.  Law^ 
808,  12  AtL  08T. 
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cities,  and  obliging  the  owners  of  dwelling  houfies  to  make  connec- 
tion with  them.  Here  also  shotild  be  mentioned  inspection  laws, 
when  designed  to  protect  the  public  against  the  introduction  of 
commodities  unfit  for  use.  A  city  ordinance  declaring  that  the  cul- 
tivation of  rice  within  the  corporate  limits  of  the  city  is  injurious 
to  the  public  health,  and  providing  for  the  removal  and  destruction 
of  the  growing  crops  of  rice  within  the  limits  of  the  city,  is  also 
a  valid  police  regulation.'**  So  the  state  or  a  city  may  lavtrfuUy 
forbid  the  depositing  of  garbage  or  filth  in  any  place,  public  or 
private,  except  such  places  as  may  be  designated  for  that  purpose 
by  the  superintendent  of  highways.**  And  a  city  may  prohibit  the 
keeping  of  swne  within  particular  districts  of  the  city.*^  And 
again,  a  law  requiring  all  physicians  and  midwives  to  report  to  the 
clerk  of  the  court,  within  thirty  days  after  their  occurrence,  all 
births  and  deaths  which  may  come  under  their  supervision,  is  valid 
and  constitutional.** 

Purity  of  Food  ProducU. 

It  is  undoubtedly  within  the  legitimate  scope  of  the  police  power 
to  prohibit  the  adulteration  of  articles  intended  for  human  food,  and 
to  impose  penalties  upon  those  who  sell,  or  offer  for  sale,  tainted,  un- 
wholesome, or  adulterated  food  products.  Where  the  adulteration 
consists  in  the  addition  of  something  dangerous  or  deleterious  to 
health,  the  groimd  of  state  interference  is  very  clear.  When  the 
added  ingredient  is  harmless  in  itself,  the  sale  of  the  adulterated 
compound  may  still  be  forbidden,  on  the  ground  of  the  fraud  and  de- 
ception practiced  in  its  sale.  The  sale  of  provisions  unlit  for  human 
use  is  indictable  at  common  law.**  For  reasons  partly  connected 
with  the  public  health,  and  partly  with  the  prevention  of  fraud,  it 
is  held  that  laws  prohibiting  or  regulating  the  manufacture  and 
sale  of  oleomargarine  are  valid  as  an  exercise  of  the  police  power. 

»•  Green  v.  Mayor,  etc.,  6  Ga.  1. 

••  Bz  parte  GaslneUo,  62  Gal.  538. 

ST  Gom.  V.  Patch,  97  Mass.  221. 

ts  Robinson  v.  Hamilton,  60  Iowa,  184,  14  N.  W.  202.  In  order  to  oonnect  a 
law  of  tbis  kind  with  the  polioe  power,  it  is  only  necessary  to  reflect  that  mod- 
em sanitary  science  owes  much  to  the  system  of  registering  and  rvportins 
dangerous  diseases  and  the  localization  thereby  of  unsanitary  conditions. 

••  See  Swain  v.  Schieffelin,  184  N.  Y.  471,  81  N.  E.  1026. 
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"Whether  the  manufactare  of  oleomargarine,  op  Imitation  bntter,  of 
the  kind  degorlbed  in  the  statute,  is  or  may  be  conducted  in  such  a 
way,  or  with  such  skill  and  secrecy,  as  to  baffle  ordinary  inspection, 
or  whether  it  involves  such  danger  to  the  public  health  as  to  re- 
quire, for  the  protection  of  the  people,  the  entire  suppression  of  the 
business,  rather  than  its  regulation  in  such*  a  manner  as  to  permit 
the  manufacture  and  sale  of  articles  of  that  class  that  do  not  contain 
noxious  ingredients,  are  questions  of  fact  and  of  public  policy  which 
belong  to  the  legislative  department  to  determine."  ^®  So  also,  a 
statute  or  city  ordinance  prohibiting  the  adulteration  of  milk,  pro- 
viding for  an  analysis  of  milk  by  an  authorized  milk  inspector,  and 
prohibiting  the  feeding  of  cows  on  still  slops  and  the  vending  of 
the  milk  of  cows  so  fed,  is  valid  as  an  exercise  of  the  police  power.*^ 
The  same  is  true  of  a  law  requiring  baking  powder  which  contains 
alum  to  be  marked  so  as  to  show  that  fact.*'  And  an  ordinance  is 
valid  which  requires  the  filling  up  of  wells  on  premises  where 
bread  is  made,  when  its  object  is  to  prevent  the  use  of  unwhole- 
some well  water  in  the  making  of  bread  for  public  distribution  and 
consumption.** 
hUcKdcating  Liquon. 

That  the  regulation  of  the  manufacture  and  sale  of  Intoxicating 
liquors  is  a  proper  subject  for  the  exercise  of  the  police  power,  is  a 
proposition  which  has  never  been  doubted  On  all  the  grounds 
which  are  recognized  as  most  safely  and  surely  bringing  a  matter 
within  the  scope  of  this  power,  the  production  and  selling  of  in- 
toxicants  is  included  within  the  sphere  of  its  legitimate  operations. 
Whatever  form,  therefore,  the  regulating  or  restricting  law  may  as- 
sume, if  it  is  not  in  contravention  of  some  constitutional  provision, 
it  is  to  be  sustained  as  valid  on  this  ground.  This  has  been  the  deci- 
sion in  regard  to  laws  totally  prohibiting  the  manufacture  and  sale 
of  liquors,  laws  allowing  such  prohibition  to  particular  parts  of  the 
state  at  their  option,  laws  licensing  the  traffic  in  liquors,  regulating 

*o  PoweU  V.  Pennsylvania,  127  U.  S.  678.  8  Sup.  Ot  892,  1267.  Compare 
People  V.  Marx,  99  N.  T.  377.  2  N.  B.  29. 

*i  CJom.  V.  Walte,  11  AUen  (Mass.)  264;  Ck)m.  v.  Carter.  132  Mass.  12;  State 
V.  CampbeU,  64  N.  H.  402,  13  Atl.  585;   Johnson  v.  Simont(»i,  43  Cal.  242. 

*«  Stolz  V.  Thompson,  44  Minn,  271,  46  N.  W.  410. 

«•  State  V.  Schlemmer,  42  La.  Ann.  1166,  8  South.  307. 


Digitized  by  VjOOQIC 


§   154)  POLICaB  POWER   OF   THE  STATES.  349 

or  prohibiting  fhe  sale  on  certain  days  or  in  certain  places,  or  to 
particular  classes  of  persons^  authorizing  the  search  for  and  sei- 
zure of  liquors  illegally  kept  for  sale,  imposing  special  or  punitiye 
taxation  upon  the  business,  and  laws  giving  a  right  of  action  in 
damages  to  persons  injured  as  a  consequence  of  particular  sales 
against  the  persons  making  such  sales.**  One  of  the  latest  and 
most  noteworthy  attempts  to  regulate  the  traffic  in  such  a  manner 
as  to  minimize  its  evila  was  the  South  Carolina  ''Dispensary  Law'' 
of  1892.  This  statute  prohibited  the  manufacture,  sale,  and  traffic  in 
all  intoxicating  liquors,  except  by  the  officers,  and  according  to  the 
r^stem,  which  it  created.  In  effect,  it  gave  to  the  state  itself  a 
monopoly  of  the  business  of  liquor  selling,  by  providing  that  all 
liquor  intended  to  be  sold  should  be  purchased  by  a  state  commis- 
sioner, under  the  direction  of  a  state  board  of  control,  and  by  him 
retailed  to  the  county  dispensers  (also  state  officers  under  the  law), 
who  were  authorized  to  sell  to  individuals,  under  severe  restric- 
tions as  to  the  kind  and  class  of  persons  to  whom  such  sales  might 
be  made.  The  profits  of  the  business  were  to  be  for  the  use  of 
the  state,  and  a  large  sum  of  money  was  appropriated  for  the  ex- 
pense of  inaugurating  and  maintaining  the  system.  The  question 
of  the  validity  of  this  law  first  arose  in  the  United  States  circuit 
court,  and  it  was  sustained,  as  against  objections  based  on  various 
clauses  of  the  federal  constitution.**  But  afterwards  the  supreme 
court  of  the  state  held  it  to  be  void,  as  conflicting  with  the  consti- 
tutional right  of  citizens  to  liberty,  freedom  of  occupation,  and  the 
pursuit  of  happinesa  And  it  was  said  that  the  law  was  not  a 
police  regulation  of  the  business  of  selling  intoxicating  liquors,  be- 
cause it  did  not  prohibit  the  sale  except  by  the  citizens  of  the  state, 
but  encouraged  such  sale  by  providing  that  the  profits  thereof  should 

««  See  Beer  Go.  v.  Bfassachusetts,  97  U.  S.  26;  Mugler  t.  Kansas,  123  U.  8. 
623,  8  Sup.  Ct  273;  Crowley  v.  Cbristenson,  137  U.  S.  8G,  11  Sup.  Ct  13; 
Fisher  t.  McGlrr,  1  Gray,  1;  Lincoln  v.  Smith,  27  Vt  328;  State  ▼.  Ludlngton, 
83  Wis.  107;  Fell  v.  State,  42  Md.  71;  Siblla  v.  Bahney,  34  Ohio  St  399; 
Bertholf  v.  O'Reilly,  74  N.  Y.  509;  Kidd  t.  Pearson,  128  U.  S.  1,  9  Sup.  Ct  G; 
Foster  v.  Kansas,  112  U.  S.  201,  5  Sup.  Ct  8,  97;  Bowman  v.  Chicago  & 
N.  W.  Ry.  Co.,  125  U.  S.  465,  8  Sup.  Ct  689,  1002;  Com.  v.  Intoxicating 
Liquors,  115  Mass.  153;  Trageser  t.  Gray,  78  Md.  250,  20  AtL  905b 

«•  Gantinl  y.  TUlman,  54  Fed.  969. 
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enure  to  the  state,  and  because  it  gave  the  state  a  monopoly  of  the 
business,  and  the  police  power  of  the  state  does  not  extend  to  the 
regulation  of  a  business  conducted  by  itself.^*  At  a  later  day,  how- 
ever, this  decision  was  overruled;  and  the  law  is  now  sustained  as 
valid  and  constitutional.*^ 
Regvlaiion  of  Railtjoays, 

Among  the  many  police  regulations  adopted  by  states  and  cities, 
for  the  safety  and  comfort  of  the  public  in  connection  with  the  op- 
eration of  steam  railways,  all  of  which  have  been  held  constitutional, 
may  be  mentioned  the  following:  Laws  regulating  the  speed  of 
locomotives  and  trains  in  passing  through  cities  and  towns;*'  laws 
requiring  railroad  companies  to  light  such  portions  of  their  road 
as  lie  within  the  limits  of  a  city  or  town;*'  laws  requiring  such 
companies  to  build  and  maintain  highway  crossings  laid  out  over 
their  track,**  or  to  build  and  maintain  a  bridge  where  the  track 
crosses  a  turnpike  road;'*  laws  providing  that,  where  two  rail- 
road tracks  cross  each  other  at  grade,  a  watchman  shall  be  main- 
tained at  the  joint  expense  of  the  companies,  and  that  all  trains 
shall  come  to  a  full  stop  and  wait  for  signal  before  crossing  at  the 
junction; "  laws  requiring  locomotives  to  carry  a  bell  of  a  certain 
weight  and  a  steam  whistle,  and  to  ring  the  bell  or  blow  the  whis- 
tle five  hundred  yards  before  road  crossings,  and  making  the  fail- 
ure to  give  such  signals  negligence  per  se;"  laws  providing  that 
at  all  railroad  crossings,  the  railroads  crossing  there  shall  erect 
and  maintain  suitable  depots  and  waiting  rooms  to  accommodate 
passengers;  •*  laws  requiring  that,  in  the  formation  of  mixed  trains, 
the  baggage  and  freight  cars  shall  be  placed  in  front  of  the  pas- 

«•  McCullough  V.  Brown,  41  S.  0.  220,  19  S.  B.  458.  And  see  In  te  Lang- 
foM,  57  Fed.  670. 

*T  state  V.  City  Council  of  Aiken,  42  S.  C.  222.  20  S.  B.  221. 

*•  MobUe  &  O.  R.  Co.  v.  State,  61  Miss.  137;  Merz  v.  Railway  Co.,  88  Mo. 
672. 

*•  Clndnnatl,  H.  &  D.  R.  Co.  v.  SulUvan,  32  Ohio  St  162. 

••  Portland  &  R.  R.  Co.  v.  Inhabitants  of  Peering,  78  Me.  61,  2  Atl.  670. 

■1  People  V.  Boston  &  A.  R.  Co.,  70  N.  Y.  569. 

■*  Lake  Shore  &  M.  S.  Ry.  Ca  v.  Cincinnati,  S.  &  C.  Ry.  Co.,  30  Ohio  St  604. 

•3  Kamlnltsky  v.  Railroad  Co.,  25  S.  C.  53. 

»*  State  V.  Kansas  City,  Ft  S.  &  G.  R.  Co.,  82  Fed.  722;  State  v.  Wabash, 
8t  L.  &  P.  Ry.  Co.,  83  Mo.  144. 
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senger  coaches;  ••  laws  forbidding  railroad  companies  to  heat 
their  cars  with  stoves  or  furnaces  kept  inside  the  cars  or  suspended 
therefrom;  ••  laws  requiring  them  to  provide  spark-arresters  foi 
locomotives,  to  keep  headlights  of  a  certain  reflective  power  on  en- 
gines, and  to  keep  on  hand  certain  means  of  escape  in  case  of  col- 
lisions or  fires;  laws  requiring  them  annually  to  publish  their 
tariff  of  rates  for  the  transportation  of  passengers  and  freight;'^ 
laws  requiring  that  all  railroad  ticket  offices  shall  be  opened  for 
the  sale  of  tickets  at  least  an  hour  before  the  departure  of  each 
train;'*  laws  providing  that  all  passenger  trains  shall  stop  at 
least  five  minutes  at  each  station,  unless  it  should  plainly  appear 
that  the  vested  rights  of  the  company  were  unduly  prejudiced  by 
such  a  regulation.**  So,  also,  it  is  a  competent  exercise  of  the 
police  power  to  provide,  by  general  statute,  that  all  railroads  in 
the  state  shall  fence  their  road  on  both  sides  and  provide  suflflcient 
cattle  guards  at  all  farm  and  road  crossings,  under  penalty  of  pay- 
ing all  damages  for  killing  stock  caused  by  their  neglect  to  com- 
ply with  sucli  requirements,  and  even  double  damages.**  But  such 
statutes  cannot  go  beyond  the  imposition  of  such  a  penalty  in 
cases  where  the  fault  lies  at  the  door  of  the  company.  If  the 
law  attempts  to  make  such  companies  liable  for  accidents  which 
were  not  caused  by  their  negligence  or  disobedience  to  the  law, 
but  by  the  negligence  of  others  or  by  uncontrollable  causes,  or 
does  not  give  the  company  an  opportunity  to  show  these  facts  in 
its  own  defense,  it  is  void.*^    The  reasons  why  railroad  companies 

M  Arkansas  M.  By.  Go.  v.  Oanman,  62  Ark.  617»  13  S.  W.  280. 

»•  People  V.  New  York,  N.  H.  &  H.  R.  Co.  (Sup.)  5  N.  Y.  Supp.  94S. 

»T  RaUroad  Co.  v.  FuUer,  17  WaU.  660. 

it  Brady  v.  State,  15  Lea  (Tenn.)  628. 

»•  Galveston,  H.  &  8.  A.  B,  Co.  v.  Le  Glerse,  61  Tex.  189. 

••  Birmingham  M.  B.  Ca  v.  Parsons,  100  Ala.  662,  18  South.  602;  Missoori 
Pac.  B.  Co.  V.  Humes,  115  U.  S.  512»  6  Sup.  Ct  110;  Minneapolis  &  St  L. 
B.  Co.  V.  Beckwlth,  129  U.  S.  26,  9  Sup.  Ct  207. 

•1  Zelgler  v.  BaUroad  Ca,  58  Ala.  594;  Ohio  &  M.  B.  Co.  v.  Lackey,  78  111 
55;  State  v.  Divine,  98  N.  C.  778,  4  S.  E.  477.  Railroad  compauies  cannot 
be  compelled  to  erect  and  maintain  residence  crossings  at  their  own  expense, 
for  the  use  and  benefit  of  individuals,  when  no  statute  existed  at  the  time  of 
the  construction  of  the  road  requiring  such  action  on  their  part  People  v. 
Detroit;  Q.  H.  &  M.  B.  Co.,  79  Mich.  471,  44  N.  W.  934. 
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may  be  subjected  to  this  kind  of  police  regulation  are  yery  well  ex- 
plained in  a  decMon  of  the  United  States  supreme  court,  from  which 
we  quote  as  follows:  'The  conclusions  of  this  court  have  been  re- 
peatedly announced  to  the  effect  that  though  railroad  corporatiouB 
are  private  corporations,  as  distinguished  from  those  created  for 
municipal  and  goyemmental  purposes,  their  uses  are  public,  and 
they  are  inyested  with  the  right  of  eminent  domain  only  to  be  ex- 
ercised for  public  purposes;  that  therefore  they  are  subject  to  legis- 
latiye  control  in  all  respects  necessary  to  protect  the  public  against 
danger,  injustice,  and  oppression;  that  the  state  has  power  to  ex- 
ercise this  control  through  boards  of  commissioners;  that  there  is 
no  unjust  discrimination  and  no  denial  of  the  equal  protection  of  the 
laws  in  regulations  applicable  to  all  railroad  corporations  alike;  nor 
is  there  necessarily  such  denial,  nor  an  infringement  of  the  obliga- 
tion of  contracts,  in  the  imposition  upon  them,  in  particular  in- 
stances, of  the  entire  expense  of  the  performance  of  acts  required  in 
the  public  interest,  in  the  exercise  of  legislatiye  discretion;  nor  are 
they  thereby  deprived  of  property  without  due  process  of  law,  by 
statutes  under  which  the  result  is  ascertained  in  a  mode  suited  to 
the  nature  of  the  case,  and  not  merely  arbitrary  and  capricious; 
and  that  the  adjudication  of  the  highest  court  of  a  state  that,  in  such 
particulars,  a  law  enacted  in  the  exercise  of  the  police  power  of 
the  state  is  valid,  will  not  be  reversed  by  this  court  on  the  ground 
of  an  infraction  of  the  constitution  of  the  United  States."  •■ 

Regulation  of  Trades  and  Professions. 

In  the  exercise  of  the  police  power,  the  state  may  limit  the  right 
of  employment  Trades  and  kinds  of  business  which  are  essentially 
noxious  may  be  altogether  prohibited  by  the  legislature,  if  it  shall 
deem  such  action  conducive  to  the  public  welfare.  No  person  can 
have  a  right  to  engage  in  the  business  of  gambling,  prostitution,  or 
any.  other  avocation  which  is  contra  bonos  mores.  So  also,  the  legis- 
lature may  lawfully  forbid  the  prosecution  of  any  business  which, 
though  not  inherently  vicious  or  immoral,  is  regarded  as  contrary 
to  public  iwlicy,  or  amounts  to  a  depredation  upon  the  lawful  rights 
of  others.    An  illustration  of  this  would  be  the  business  which  is 

•»  New  York  &  N.  B.  a.  Go.  t.  Town  of  BrUtol,  161  U.  S.  666,  14  Sup.  Ot 
487. 
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popularly  known  as  "ticket  scalping."  ••  In  the  next  place,  there  are 
oertain  occupations  and  professions  in  which  the  safety  of  the  pnblic^ 
in  regard  to  life,  health,  or  property,  is  closely  and  vitally  dependent 
upon  the  possession,  by  those  who  practice  them,  of  a  competent  de^ 
gree  of  skill,  knowledge,  or  technical  training.  And  it  is  within  the 
police  power  of  the  state  to  restrict  the  right  to  engage  in  snch  pro- 
fessions or  occupations  to  those  persons  who  can  show,  in  some  pre- 
scribed manner,  a  satisfactoiy  qualification  for  their  pursuit  Thi» 
principle  applies  to  the  professions  of  physicians  and  surgeons,**  at- 
torneys at  law,*"  druggists  and  pharmacists,**  plumbers,*^  pilots^ 
masters  of  ships,  and  others.  In  some  states,  the  statutes  require 
that  telegraph  operators  shall  have  a  year's  experience,  and  be  ex* 
amined,  and  procure  a  certificate  of  competency,  before  being  em- 
ployed on  a  railroad.  And  a  state  statute  requiring  all  locomotive 
engineers  to  be  examined  and  licensed  by  a  state  court,  is  valid 
and  constitutional.**  So  also  is  a  law  requiring,  in  the  case  of  cer- 
tain classes  of  employes  on  railroads,  an  examination  and  certificate 
of  fitness,  as  regards  color  blindness  and  defective  vision,  from  a 

••  A  statute  designed  to  prevent  "ticket  scalping,"  which  gives  to  the  rego^ 
larly  appointed  agents  of  railroad  companies  the  exclusive  right  of  seUlng  their 
transportation  tickets,  and  forbids  outsiders  from  dealing  In  such  tickets,  im 
not  unconstitntlonal  as  a  grant  of  special  privileges  to  carriers,  nor  on  other 
grounds.  State  v.  Corbett,  57  Minn.  345,  59  N.  W.  817;  Burdlck  v.  People,. 
149  IlL  eOO,  86  N.  B.  948;   Fry  v.  State,  63  Ind.  652. 

•4  Dent  V.  West  Virginia,  129  U.  S.  114,  9  Sup.  Ct.  281;  People  v.  Phlppln^ 
70  Mich.  6,  37  N.  W^.  888;  Hewitt  v.  Charier,  16  Pick.  353;  Ex  parte  Spinney,. 
10  Nev.  323;  Austin  v.  State,  10  Mo.  591;  State  v.  Forcier,  65  N.  H.  42,  17  AtK 
577;  Wllkins  v.  State,  113  Ind.  514,  16  N.  E.  192.  But  a  statute  regulating 
the  practice  of  medicine  which  should  discriminate  in  favor  of  or  against 
one  school  of  medicine  would  not  be  valid.    White  v.  Carroll.  42  N.  T.  161. 

•s  In  re  Bntdwell,  66  lU.  686;  BradweU  v.  Illinois,  16  Wall.  130.  But  while 
the  right  to  practice  law  Is  a  privilege.  It  is  oDe  of  which  the  individual  cannot 
be  arbitrarily  deprived.  That  is,  an  attorney  cannot  be  disbarred  except 
upon  the  regular  presentation  of  specific  and  adequate  charges  against  him, 
and  after  an  opportunity  to  app:!ar  and  be  heard  in  his  own  defense^  Psrcy'a 
Case.  36  N.  Y.  051. 

••  State  V.  Heinemann,  80  Wis.  268,  49  N.  W.  8ia 

•T  Singer  v.  Maryland,  72  Md«  464,  19  Aa  1044. 

iti  Smith  V.  Alabama,  124  U.  S.  466»  8  Sup.  Ot  664. 
BL.C0NST.L,-2S 
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state  board  of  medical  men.**  In  the  next  place,  in  regard  to  per- 
sons who  are  physically  unfitted  for  the  more  toilsome  kinds  of  labor, 
as  women  and  children,  the  state  may  prohibit,  or  regulate,  their 
employment  in  those  trades  which  are  considered  to  be  detrimental 
to  their  health  and  strength.  And  there  are  pursuits  from  which 
it  is  proper  that  females  or  those  of  immature  years  should  be  with- 
held, on  account  of  the  evil  influences  to  which  they  would  be  ex- 
posed. Here  the  intenrention  of  the  state  is  to  be  justified  on  the 
ground  of  public  morality.  Thus,  the  grant  of  licenses  to  sell  liquor 
may  l.o  restricted  to  men  and  denied  to  women.''®  Andsoastsitute 
is  yalid,  and  a  constitutional  exercise  of  the  police  power,  which  for- 
bids the  exhibition  of  any  finale  child,  under  the  age  of  fourteen 
years,  as  a  dancer,  or  in  any  theatrical  exhibition,  or  in  any  ex- 
hibition dangerous  or  injurious  to  the  life,  limbs,  health,  or  morals 
of  the  child.^^  On  a  somewhat  different  ground,  it  is  held  to  be  com- 
petent to  forbid  the  exercise  within  the  limits  of  a  city,  or  within 
certain  designated  parts  of  the  city,  of  any  trade  which  is  a  nuisance 
or  hurtful  to  the  inhabitants,  or  dangerous  to  the  health  of  the  com- 
munity, or  attended  by  noisome  or  injurious  odors. ^^  And  in  this 
same  general  class  of  laws  we  must  include  those  which  regulate 
the  carrying  on  of  laundries  in  cities,^*  and  those  providing  for  the 
licensing  and  regulating  of  the  trade  of  junk-dealers,  pawnbrokers, 
and  hawkers  and  peddlers.  The  police  power  is  also  manifested  in 
laws  prohibiting,  restaurants  to  be  kept  open  after  a  certain  hour  in 
the  evening,^^  and  providing  that  no  intoxicating  liquors  shall  be 
used  or  kept  in  any  refreshment  saloon  or  restaurant  within  a 
city." 

••  Nashville,  C.  &  St  L.  R.  Go.  v.  Alabama,  128  U.  8.  96,  9  Sup.  Ct  28. 

T«  Blair  V.  Kilpatrick,  40  Ind.  812.  As  to  the  validity  of  laws  prohibiting 
the  employment  of  women  In  drinking  saloons,  under  a  constitutional  pro- 
vision that  "no  person  shall,  on  account  of  sex,  be  disqualified  from  entering 
npon  or  pursuing  any  lawful  business,  vocation,  or  profession/'  see  In  re 
Maguire,  57  Gal.  604;  Ex  parte  Hayes,  98  Gal.  555,  88  Pac.  887. 

Ti  People  V.  Ewer,  141  N.  Y.  129,  36  N.  B.  4. 

Tt  Slaughter- House  Gases,  16  WalL  36;   Ex  parte  Sbrader,  83  Gal.  279. 

Tt  Barbler  ▼.  GonnoUy,  118  IT.  S.  27,  5  Sup.  Gt.  357;  Ex  parte  Whiter  67  OaL 
102,  7  Pac.  186. 

T4  State  V.  Freeman,  38  N.  H.  426. 

TB  State  V.  Glark,  28  N.  H.  176. 
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lUgylation  of  Charges  and  Prica. 

It  nvas  once  caBtomary,  in  England  and  on  the  continent,  for  laws 
or  royal  proclamations  to  be  issued  regulating  the  rates  of  charges 
to  be  made  for  various  kinds  of  services,  the  wages  of  labor,  and  also 
the  price  of  various  commodities.    But  the  modem  idea  of  freedom 
{h  business  requires  that  such  matters  shall  be  left  almost  wholly 
to  private  arrangement    Government  interference,  in  fixing  wages 
or  prices,  is  regarded  as  an  unlawful  invasion  of  i>ersonaI  liberty, 
except  in  so  far  as  it  may  be  justified  by  public  exigencies.    There 
are  still,  however,  some  cases  in  which  private  arrangements  may  be 
•controlled  by  public  law,  under  the  police  power.    The  authorities 
have  the  power  to  fix  or  regulate  prices  and  charges  when  the  busi- 
ness in  question  is  one  '^affected  with  a  public  interest    ^Looking 
to  the  common  law,"  says  Chief  Justice  Waite,  "we  find  that  when 
property  is  'affected  with  a  public  interest,  it  ceases  to  be  juris 
privati  only.'    This  was  said  by  Lord  Chief  Justice  Hale  more  than 
two  hundred  years  ago,  and  has  been  accepted  without  objection 
^is  an  essential  element  in  the  law  of  property  ever  since.    Property 
does  become  clothed  with  a  public  interest  when  used  in  a  manner 
to  make  it  of  public  consequence  and  affect  the  community  at  large. 
When,  therefore,  one  devotes  his  property  to  a  use  in  which  the 
public  has  an  interest,  he  in  effect  grants  to  the  public  an  interest 
in  that  use,  and  must  submit  to  be  controlled  by  the  public  for  the 
<;ommon  good  to  the  extent  of  the  interest  he  has  thus  created."  ^* 
It  is  not  easy  to  say  what  the  phrase  ^'affected  with  a  public  inter- 
cstf*  exactly  means.     But  the  authorities  appear  to  use  it  as  de- 
scriptive of  a  business  which  is  indispensable  to  the  comfort  or 
convenience  of  the  whole  community,  or  which  directly  affects  so 
large  a  proportion  of  the  people  that  the  public  prosperity  and  wel- 
fare may  be  considered  to  depend,  in  some  measure,  upon  its  being 
conducted  upon  fair  and  just  principles  and  without  unreasonable 
•exactions.    But  even  in  respect  to  occupations  of  this  class,  the 
power  of  the  state  is  limited  by  the  rule  that  a  power  to  limit  or 
regulate  is  not  a  power  to  destroy,  and  the  legislature  may  not 
compel  such  persons  to  lend  their  services  without  reward,  nor  can 
it  appropriate  their  property  for  public  use  except  upon  compen- 

f  •  Munn  V.  Illinois,  04  U.  S.  118,  120. 
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sation  made;  neither  oan  it,  in  the  exercise  of  this  power,  establish 
regulations  obyionsly  and  grossly  unjust  or  discriminating.^^ 

The  class  of  persons  whose  business  is  affected  with  a  public  in- 
terest clearly  includes  common  carriers.  Thus,  in  consequence  of 
the  public  nature  of  the  services  performed  by  railroad  companies^ 
the  state  has  power  to  regulate  the  charges  they  may  make  for  their 
services  and  accommodations,  at  least  in  so  far  as  to  require  that 
they  shall  not  be  unreasonable  in  amount.''*  And  this  may  be  done 
through  the  intervention  of  a  railroad  commission  appointed  by 
state  authority.''*  And  on  a  similar  principle,  it  is  competent  for 
the  state  to  regulate  the  rate  of  charges  to  be  made  for  the  stor- 
age of  grain  in  elevators,  which  are  declared  by  the  state  consti- 
tution to  be  public  warehouses.**    So,  also,  public  mills,  whether 

TT  Munn  V.  nUnoiB,  04  U.  8.  113;  Wabash,  St  L.  ft  P.  By.  Oo.  v.  Illinois, 
118  U.  S.  557.  7  Sup.  Ot  4. 

78  Chicago,  B.  &  Q.  R.  Go.  ▼.  Iowa,  94  U.  S.  155;  Dow  ▼.  Beldelman,  125 
U.  S.  680,  8  Sap.  Ct.  1028.  But  when  a  state  l^slatnre  establishes  a  tariff 
of  railroad  rates  so  unreasonable  as  practically  to  destroy  the  value  of  the 
property  of  the  companies  engaged  In  the  carrying  business,  courts  of  the 
United  States  may  treat  It  as  a  Judicial  question,  and  bold  such  legislation 
void,  as  depriving  the  companies  of  their  property  without  due  process  of 
law,  and  as  depriving  them  of  the  equal  protection  of  the  laws.  St  Louis  & 
S.  F.  By.  Go.  V.  GIU,  166  U.  S.  649,  15  Sup.  Ct  484. 

T»  But  see  Chicago,  M.  &  St  P.  B,  Co.  v.  Minnesota,  184  U.  8.  418^  10  Sup. 
Ct  462,  702.  In  this  case  It  appeared  that  a  statute  of  Minnesota  required 
all  railroads.  In  respect  to  such  portion  of  their  route  as  lay  wholly  within 
the  state,  to  make  equal  and  reasonable  charges  for  their  services  as  car- 
riers. It  also  established  a  railroad  commission,  which  was  Invested  with 
power,  whenever  it  should  find  that  a  carrier  amenable  to  the  statute  was 
making  unequal  and  unreasonable  charges,  to  require  It  to  adopt  such 
charges  as  the  commission  should  declare  to  be  equal  and  reasonable.  The 
law  was  so  framed  as  to  make  the  decision  of  the  commission  final  and  con- 
clusive, and  It  gave  the  carrier  no  opportunity  to  contest  the  reasonableness 
of  the  tariff  of  rates  which  It  was  required  to  adopt  but  laid  it  open  to  pun- 
ishment for  failure  to  comply  with  the  ord^nsi  of  the  commission.  This  stat- 
ute was  held  to  be  unconstitutional  and  void,  on  account  of  the  arbitrary 
power  which  it  lodged  in  the  commission,  in  a  matter  which  was  properly 
of  Judicial  cognizance,  and  deprived  the  carrier  of  its  constitutional  right 
to  a  hearing  by  due  process  of  law. 

80  Munn  v.  Ullnols,  94  U.  S.  113;  Budd  v.  New  York,  143  U.  S.  617,  12  Sup. 
Ct  468. 
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for  the  sawing  of  lumber  or  the  grinding  of  grain,  are  dedicated 
to  a  public  nse,  bo  far  as  that  the  legislature  may  lawfully  regulate 
the  manner  of  their  use  and  the  rates  of  toll  to  be  charged.*^  And 
it  is  said  that  the  business  of  insurance  against  loss  by  lire  is  a 
proper  subject  for  regulation,  under  the  exercise  of  the  police 
power  of  the  state.*" 

BMgvkOMm  ff  LaJmr. 

In  regard  to  the  extent  to  which  state  interference  may  rightfully 
go  in  the  regulation  of  labor  and  industrial  employment,  the  rule 
deducible  from  the  best  authorities  must  be  stated  to  be  this:  Any 
and  all  laws  may  be  passed  which  may  be  necessary  to  protect  the 
physical  safety,  health,  or  morals  of  the  classes  employed  in  these 
pursuits,  or  of  the  general  public  as  affected  by  them,  but  beyond  this 
the  authority  of  the  state  Is  generally  limited  by  the  right  of  private 
oontraot  To  illustrate,  a  law  prohibiting  the  employment  of  women 
and  children  in  laboring  in  any  manufacturing  establishment  more 
than  sixty  hours  per  week,  is  valid  and  constitutional.'*  And  so 
is  a  statute  prescribing  the  means  and  manner  of  ventilation  to  be 
adopted  in  coal  mines  for  the  safety  and  health  of  persons  employed 
therein.'*  Nor  could  any  constitutional  objection  be  taken  to  laws 
requiring  employers  who  use  dangerous  machinery  to  take  reason- 
able precautions  to  protect  their  servants  from  injury.  In  Michi- 
gan, it  is  said  that,  in  the  exercise  of  the  police  power,  the  state  may 
prescribe  regulations  for  the  protection  of  those  who,  by  their  con- 
Jtract  of  employment,  willingly  perform  dangerous  service  and  have 
no  legal  remedy  if  injured;  such  as  acts  requiring  Are  escapes  on 
high  buildings,  requiring  dangerous  machinery  to  be  covered  or 
otherwise  made  safe,  requiring  emery  wheels  to  be  provided  with 
blowers  to  carry  off  the  dust,  and  the  like."  In  a  late  work  it  is 
stated  that  ^ew  York  and  Massachusetts  have  passed  .  laws  to 
regulate  the  manufacture  and  sale  of  clothing  made  in  unhealthful 
places,  directed  against  the  so-called  'sweating  system.'    The  Massa- 

•1  State  V.  Bdwards,  86  Me.  102,  29  AXL  047. 
•s  Com.  V.  Yrooman,  164  Pa,  St  806,  80  Atl.  217. 
•s  Com.  V.  Hamilton  Manufg  Co.,  120  Mass.  888. 
•«  Com.  V.  Bonnen,  8  Phila.  534. 
••  People  V.  Smith  (Mich.)  6G  N.  W.  882. 
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chusetts  statute  requires  a  license  to  be  obtained  and  a  label  to  be 
used  with  the  words  ^Tenement  Made.'  The  New  York  statute  re- 
quires a  permit  and  a  tag  giving  the  state  and  town  where  the  ar- 
ticles are  made.  These  laws  have  yet  to  pass  the  test  of  the 
courts.''  '*  But  undoubtedlythere  are  sufficient  reasons  to  justifytheir 
enactment.  But  on  the  other  hand,  laws  have  been  passed  in  several 
of  the  states  limiting  the  hours  of  labor,  or  providing  that  so  many 
hours  shall  constitute  a  day's  work.  So  far  as  regards  the  employ- 
ment of  women  and  children,  the  welfare  of  society  is  so  intimately 
connected  with  regulations  of  this  kind  that  there  can  be  no  question 
as  to  their  validity.  Where  the  regulation  applies  (as  in  some  states) 
to  employ^  on  railroads,  such  as  conductors  and  locomotive  en- 
gineers, it  is  easily  seen  that  the  safety  of  travelers  may  depend  on 
their  not  being  overworked.  In  other  cases,  the  law  allows  employ- 
er and  employ^  to  agree  upon  different  hours.  But  where  none  of 
these  circumstances  apply,  it  is  very  doubtful  whether  such  lawa 
do  not  unwarrantably  interfere  with  the  right  of  contract.*^  A  stat- 
ute requiring  certain  classes  of  corporations  to  pay  their  employ^s*^ 
wages  once  a  week  is  unconstitutional  for  this  reason.**  And  the 
same  is  true  of  a  statute  forbidding  mining  and  manufacturing 
companies  to  keep  truck  stores  or  to  pay  wages  in  store  orders.** 
(Where  such  stores  are  maintained,  the  employes  are  generally  re- 
quired to  take  out  a  part  of  their  wages  in  clothing,  groceries,  or 

••  Pnot  Police  Powers,  61,  note. 

tT  In  OoU»ado,  it  Is  held  that  a  law  prohibiting  mining  and  manufactarin^ 
companies  to  contract  with  their  employes  for  labor  for  more  than  eight  hours 
a  day  is  In  riolation  of  the  right  of  parties  to  make  their  own  contracts,  un- 
der the  fourteenth  amendment  and  the  conistltutlon  of  the  state.  In  re  Elgfat- 
Honr  BUL  21  Ck>lo.  29,  89  Paa  328.  On  the  oth^  hand,  by  Key.  St.  XT.  S. 
I  8788,  it  is  provided  that  "eight  hours  shall  constitute  a  day's  work  for  all 
laborers,  workmen,  and  mechanics  employed  by  or  on  behalf  of  the  govern- 
ment of  the  United  States."  On  the  construction  of  this  statute,  see  U.  S» 
T.  Martin,  94  U.  S.  400. 

••  BracevlUe  Coal  Co.  t.  People,  147  111.  06,  85  N.  B:  02.  Compare  State 
T.  Brown  &  Sharpe  ManuTg  Co.,  18  R.  I.  16,  26  AtL  246. 

••  Frorer  v.  People,  141  lU.  171,  81  N.  E.  895;  State  t.  Loomli,  115  Mo. 
807,  22  S.  W.  850;  Gk>dcharlS8  t.  Wigeman,  118  Pa.  St.  481,  6  AU.  854;  State 
T.  QoodwlU,  83  W.  Ya.  179,  10  S.  B.  285;  Hancock  v.  Yaden,  121Ind.  866,  28 
K  M,  958.    And  see  Archer  t.  James,  2  Best  &  S.  67,  78. 
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other  supplies  from  the  store.  That  is,  they  are  paid,  wholly  or  in 
part,  in  orders  on  the  stores,  whereby  the  company  makes  a  profit). 
In  Massachusetts,  a  statute  proriding  that  ''no  employer  shall  im- 
pose a  fine  upon,  or  withhold  the  wages  or  any  part  of  the  wages 
of,  an  employ^  engaged  at  weaving,  for  imperfections  that  may 
arise  during  the  process  of  weaving,"  was  teld  unconstitutional.** 
And  in  Illinois,  the  same  conclusion  was  reached  with  regard  to  a 
law  which  provided  that,  in  all  cases  where  miners  were  paid  on 
the  basis  of  the  amount  of  coal  mined,  the  coal  should  be  weighed 
on  the  pit  cars  before  being  screened,  and  the  compensation  should 
be  computed  on  the  weight  of  the  unscreened  coaL  The  court  said: 
^'There  is  nothing  in  the  business  of  coal  mining  which  renders 
either  the  employer  or  employ^  less  capable  of  contracting  in  re- 
spect to  wages  than  in  any  of  the  other  numerous  branches  of  busi- 
ness in  which  laborers  are  employed  under  analogous  conditions.^  *^ 
Segvlation  of  Bighta  of  Property. 

The  police  power  of  the  state  over  private  property  and  rights  of 
property  is  based  on  the  principle  that  all  property  is  held  subject 
to  the  supervision  of  the  government,  in  order  that  it  may  prevent 
the  use  of  property  to  the  injury  or  prejudice  of  others.  Many 
limitations  upon  the  owner's  absolute  control  of  his  property,  im- 
posed by  authority  of  the  government  in  order  to  restrain  him  from 
BO  using  it  as  to  work  detriment  to  the  community  or  to  the  rights 
of  other  owners,  have  been  noticed  or  suggested  in  what  has  already 
been  said  in  this  chapter.  For  example,  the  use  of  property  for 
the  carrying  on  of  noxious,  offensive,  or  dangerous  trades,  may  be 
prohibited  or  regulated.  And  in  the  exercise  of  the  same  power, 
the  right  to  acquire  and  hold  real  estate  may  be  restricted  to 
native  or  naturalized  citizens.  Again,  there  is  ''a  power  of  the 
legislature  to  establish  regulations  by  which  adjoining  lands,  held 
by  various  owners  in  severalty,  and  in  the  improvement  of  which  all 
have  a  common  interest,  but  which,  by  reason  of  the  peculiar  natural 
condition  of  the  whole  tract,  cannot  be  improved  or  enjoyed  by  any 
of  them  without  the  concurrence  of  aU,  may  be  reclaimed  and  made 
useful  to  all  at  their  joint  expense.''  *'     Or,  as  it  is  stated  by  the 

w)  CJom.  V.  Perry,  165  Mass.  117,  28  N.  D.  1126. 

•1  Ramsey  v.  People,  142  lU.  880.  32  N.  B.  364. 

ti  Wurts  V.  Hoagland,  114  U.  S.  606,  5  Sup.  Ct  1086. 
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«ourt  In  New  Jersey,  'It  is  in  the  power  of  the  government  to  pre- 
scribe public  regulations  for  the  better  and  more  economical  manage- 
ment of  property  of  persons  whose  property  adjoins,  or  which,  for 
some  other  reason,  can  be  better  managed  and  improved  by  some 
joint  operation,  such  as  the  power  of  regulating  the  building  of  party 
walls,  making  and  maintaining  partition  fences  and  ditches,  con- 
structing ditches  and  sewers  for  the  drainage  of  uplands  or  marshes, 
which  can  more  advantageously  be  drained  by  a  common  sewer  or 
ditch.°^  On  this  principle,  a  statute  authorizing  milling  companies 
to  overflow  the  lands  of  upper  riparian  proprietors,  by  the  construc- 
tion of  their  dams  and  other  works,  upon  payment  of  proper  compen- 
sation for  the  injury  caused  thereby,  is  not  an  unlawful  appropria- 
tion of  property  to  private  uses,  nor  does  it  deprive  such  persons  of 
their  property  without  due  process  of  law.  Such  an  act  *ifl  clearly 
valid  as  a  just  and  reasonable  exercise  of  the  power  of  the  legislature, 
having  regard  to  the  public  good,  in  a  more  general  sense,  as  well 
4UI  to  the  rights  of  the  riparian  proprietors,  to  regulate  the  use  of 
the  water  power  of  running  streams,  which  without  some  such  regu- 
lation could  not  be  beneficially  used."*^  Again,  many  of  the  au- 
thorities hold  that  the  legislature,  acting  as  the  guardian  and  pro- 
tector of  those  who  are  disabled  to  act  for  themselves  by  reason  of 
infancy,  lunacy,  or  other  like  cause,  may  constitutionally  pass  either 
general  or  private  laws  under  which  an  effectual  disposition  of  their 
property  may  be  made.  And  in  some  of  the  cases  such  a  power 
is  justified  (with  more  or  less  distinctness)  as  a  part  of  the  police 
power.** 

••  Ooster  V.  Tide- Water  Ck>.,  18  N.  J.  Eq.  54.  And  see  Tamer  v.  Nye,  164 
Mass.  679,  28  N.  B.  1048.  But  in  a  case  in  Massactiusetts,  it  appeared  that  a 
provincial  statute  authorized  persons  building  brick  or  stone  houses  in  Boston 
to  set  half  the  partition  wall  on  the  adjoining  lot,  and  provided  that  the  ad- 
joining owner,  when  he  came  to  build,  might  use  such  wall,  on  paying  half 
Its  cost  This  act  was  held  void.  The  police  power,  it  was  said,  "does  not 
justify  authorizing  one  man  to  appropriate  and  use  the  property  of  another 
wlthoot  his  consent  and  without  adequate  compensation."  WiUdna  t.  Jewett, 
189  Mass.  29,  29  N.  E.  214. 

•«  Head  T.  Manufacturing  Co.,  118  U.  S.  9,  6  Sup.  Gt.  441. 

«i  See  BroTOort  y.  Grace,  68  N.  Y.  246;  Rice  t.  Farkman,  16  Mass.  826w 
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Lawi  AgaiMt  Fraud  and  Oppression. 

The  protection  of  the  whole  communltyy  op  of  classes  of  Indivldu- 
alB,  against  fraud,  oyerreaching,  and  oppression,  is  a  legitimate  de- 
partment of  the  police  power.  Historically  this  is  shown  by  the 
old  market  laws,  against  engrossing  and  forestalling,  and  the  crim- 
inal laws  against  fraud  and  conspiracy  which  have  always  existed; 
and  theoretically  it  is  justified  by  the  consideration  that  one  of 
the  functions  of  the  state  is  to  protect  all  citizens  in  the  equal  en- 
joyment of  their  rights.  "The  decisions,^  says  a  learned  judge, 
^show  that  the  right  of  self-preservation,  which  exists  in  the  com- 
monwealth no  less  than  in  the  individual,  may,  in  some  circumstan- 
ces, justify  limitations  upon  freedom  of  contract,  and  that  when  for 
any  reason  (for  instance,  the  existence  of  a  monopoly)  real  liberty  of 
action  is  wanting  on  the  side  of  one  of  the  parties,  in  dealings  form- 
ing part  of  the  activities  of  civilized  society,  a  reasonable  check  may 
justiy  be  placed  by  law  ui)on  the  power  of  the  other  to  oppress  his 
fellow  citizen."  *•  And  it  is  to  this  head  that  we  must  refer  the  laws 
for  the  protection  of  infants,  married  women,  lunatics,  and  seamen, 
In  their  business  dealings.  But  no  such  power  is  applicable  to  the 
contracts  and  employment  of  laboring  men,  merely  as  such,  as  has 
been  already  shown.  Usury  laws  proceed  upon  the  theory  that 
the  lender  and  the  borrower  of  money  do  not  occupy  the  same  rela- 
tions of  equality  that  parties  do  in  contracting  with  each  other  in 
respect  to  other  matters,  and  that  the  borrower's  necessities  de- 
prive him  of  freedom  in  contracting  and  place  him  at  the  mercy  of 
the  lender.*^  On  the  same  general  principle  are  to  be  considered 
the  statutes  regulating  dealings  in  patent  rights,  those  providing 
for  the  inspection  of  goods  intended  for  sale  or  export,**  those  for 
the  inspection  and  regulation  of  weights  and  measures,**  those 
regulating  the  weight  of  bread,^**  and  ordinances  requiring  hay 
■and  coal  to  be  weighed  on  public  scales  or  by  public  weighers.**^ 

••  State  T.  LoomlB,  116  Mo.  807,  22  S.  W.  350,  dissenting  opinion  of  Bar- 
-clay,  J. 
•T  Frorer  v.  People,  141  lU.  171,  81  N.  E.  395. 
•»  Turner  v.  Maryland,  107  U.  S,  38,  2  Sup.  Ot  44. 
t*  Ritchie  V.  Boynton,  114  Mass.  481. 
i»o  Mayor  of  Mobile  v.  Yuille,  3  Ala,  137. 
loi  Stokes  T.  New  York.  14  Wend.  (N.  Y.)  87;  Yates  v.  City  of  Milwaukee, 
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And  so,  in  New  York,  the  court  sustained  a  law  which  was  intended 
to  empower  manufacturers  of  sparkling  and  aerated  waters  to 
stamp  their  bottles  with  a  device  or  trade-mark  and  have  the  same 
registered,  and  which  made  it  a  criminal  offense  for  all  other  persons 
to  fill  such  bottles  with  the  substances  for  which  they  were  intend- 
ed, or  to  sell  the  same  without  the  written  consent  of  the  manu- 
facturer or  unless  purchased  from  him.*** 

Same — MonopoUea^  TrustSy  StrikeSy  and  BoycotU. 

Trusts,  monopolies,  comers,  engrossing  of  the  market,  and  other 
combinations  in  restraint  of  trade  or  intended  to  raise  prices,  are 
all  unlawful  at  common  law,  and  it  is  within  the  police  power  of 
the  state  to  prohibit  them  or  punish  those  promoting  them.  All 
contracts  which  have  a  tendency  to  stifle  competition,  or  to  ore- 
ate  or  foster  monopolies,  with  a  view  unreasonably  to  increase  the 
market  price  of  commodities,  are  against  public  interest  and  con- 
trary to  public  policy.*"*  For  instance,  a  "comer,"  whether  to 
affect  the  price  of  articles  of  commerce  or  the  price  of  vendible 
stocks,  by  confederation  to  raise  or  depress  the  price  and  operate 
on  the  markets,  is  a  conspiracy.***  A  pool  or  trust  formed  by  the 
manufacturers  of  a  given  commodity,  giving  to  a  central  commit- 
tee exclusive  authority  to  regulate  the  price  and  grade  thereof, 
and  prohibiting  the  members  of  the  association  from  selling  the 
article  except  through  the  trust,  and  at  the  established  prices, 
tends  to  create  a  monopoly  in  restraint  of  trade,  and  is  void  as 
against  public  policy,  and  will  not  be  aided  by  the  courts.**'  The 
congress  of  the  United  States,  so  far  as  the  matter  lies  within  its 
jurisdiction,  has  taken  action  to  prevent  the  formation  of  such 
trusts  and  pools.  An  act  of  1890  declares  that  all  contracts,  com- 
binations, or  conspiracies  in  restraint  of  trade  are  illegal,  and 
makes  it  a  misdemeanor  for  any  person  to  make  or  engage  in  them, 
or  to  monopolize,  or  attempt  or  conspire  with  others  to  monopolize, 
any  part  of  the  trade  or  commerce  among  the  several  states  or 

los  People  V.  Gannon,  189  N.  T.  82,  34  N.  E.  769. 

108  Texas  A  P.  Ry.  Oo.  t.  Southern  Pac.  Ry.  Ck).,  41  La.  Ann.  970»  6  South. 
888. 
104  Morris  Rnn  Coal  Oa  v.  Barclay  Coal  Co.,  68  Pa.  St  1TB. 
t«B  Central  Ohio  Salt  Ca  v.  Guthrie,  85  Ohio  St  086. 
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with  foreign  nations.***  Bo,  also,  the  interstate  commerce  act  for- 
bids carriers  subject  to  its  provisions  from  entering  into  any  a^ee- 
ment  for  pooling  the  freights,  or  dividing  the  gross  or  net  earnings, 
of  different  and  competing  railroads.**^  In  the  absence  of  some 
such  statute,  the  illegality  of  such  combinations  is  not  perfectly 
clear.  In  some  states,  it  is  held  that  an  agreement  forming  a 
traffic  association  between  a  number  of  railroad  companies,  by 
which  a  managing  committee  is  authorized  to  fix  freight  rates,  no 
member  being  allowed  to  reduce  them,  is  illegal.***  But  in  others 
it  is  considered  that  a  contract  between  rival  and  competing  rail- 
roads, made  for  the  purpose  of  preventing  competition,  but  not  for 
the  purpose  of  raising  the  prices  of  transportation  above  a  rea- 
sonable standard,  is  not  against  public  policy.*** 

Strikes  and  boycotts,  when  accompanied  by,  or  resulting  in,  any 
trespass  upon  the  rights  or  property  of  others,  or  operated  by 
means  of  violence,  threats,  or  any  coetcive  measures,  are  likewise 
illegal,  and  sometimes  amount  to  breaches  of  the  criminal  laws. 
In  an  early  and  leading  case  on  this  subject  it  was  held  that  an  in- 
dictment lay  against  certain  journeymen  tailors  for  conspiring  to 
raise  the  price  of  their  labor  by  refusing  to  work  until  the  increase 
demanded  should  be  granted  them.***  So,  also,  it  is  an  indictable 
conspiracy  for  several  employes  to  combine  and  notify  their  em- 
ployer that,  unless  he  discharges  certain  enumerated  persons,  they 
will,  in  a  body,  quit  his  employment.***  On  the  same  general  prin- 
ciple, a  combination  formed  for  the  purpose  of  boycotting  a  person 
or  firm  is  a  criminal  conspiracy  and  an  indictable  ofFense  at  com- 
mon law.***  Thus,  a  combination  or  conspiracy  by  a  trades  union 
to  boycott  a  newspaper  for  refusing  to  unionize  its  office  is  ille- 
gal and  unlawful,  and  will  be  enjoined  by  a  court  of  equity;  and 
equity  will  enjoin  the  publication  and  circulation  of  posters,  hand- 

!••  See  U.  8.  v.  Patterson,  65  Fed.  006. 
197  24  Stat  880,  |  6. 

!••  Gnlf,  0.  &  S.  P.  By.  Oo.  v.  State,  72  Tex.  404,  10  S.  W.  81. 
10*  Manchester  &  L.  R.  R.  v.  Ck>iicord  R.  R.,  66  N.  H.  100,  20  AtL  88S. 
!!•  Rex  T.  Joomeymen-Tailors  of  Cambridge,  8  Mod.  10. 
Ill  State  V.  Donaldson,  32  N.  J.  Law,  161. 

lis  Cnunp's  Case,  64  Ya.  927,  6  8.  B.  620;  State  v.  Stewart,  69  Yt  278,  9 
AtL  669. 
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bills,  drcnlars,  etc.,  printed  and  distributed  in  pursuance  of  such 
combination  or  conspiracy.^** 
Regvlation  cf  Roads  and  Streets, 

The  power  of  a  municipal  corporation  to  order  sidewalks  of  a  par- 
ticular kind  to  be  laid,  and  to  assess  against  the  abutting  property 
owners  an  amount  necessary  to  pay  for  the  same,  and  to  pay  for 
keeping  the  same  in  repair  and  proper  condition  for  the  use  of  the 
public,  is  generally  upheld  upon  the  ground  that  it  is  a  proper  ex- 
ercise of  the  police  power.  And  it  is  held  that  a  statute  authorizing 
a  city  to  contract  for  sprinkling  and  sweeping  the  streets  at  the  cost 
of  the  property  owners  along  the  line  of  such  streets,  is  yalid  and 
constitutional.***  So,  also,  it  has  been  held  to  be  a  competent  exer- 
cise of  the  police  power  to  require  residents  in  cities  to  keep  their 
sidewalks  clear  of  ice  and  snow,  under  a  penalty  or  under  pain  of 
having  it  removed  by  the  public  authorities  at  their  expense.  Such 
a  law  is  not  a  tax  or  burden,  and  is  not  unequal  or  partial.  The 
validity  of  such  ordinances  is  sustained  on  the  ground  of  the  special 
power  and  opportunity  which  the  individual  residents  possess  to 
discharge  this  public  duty  with  that  despatch  which  the  comfort 
and  welfare  of  the  whole  .community  require,  and  also  in  view  of 
their  peculiar  interest  in  its  performance.***  The  right  of  a  city 
to  take  the  land  of  a  riparian  proprietor  to  enlarge  a  roadway  which 

ii«  Gssey  v.  Union,  45  Fed.  185. 

ii«  Relnken  v.  Fuebring,  180  Ind.  882,  30  N.  B.  418.  The  same  prlndpla  ap- 
plies to  grading,  curbing,  or  paving  streets  and  laying  sewers,  at  the  cost,  or 
partly  at  the  cost,  of  abutting  lot  owners,  the  point.  In  all  these  cases,  being 
that  the  charge  upon  such  owners  Is  not  a  tax  but  a  local  assessment  for 
special  benefits,  and  that  they  cannot  complain  that  they  are  deprived  of  their 
property  without  due  process  of  law  or  without  compensation.  But  It  is  very 
doubtful  whether  these  enactments  are  referable  to  the  police  power,  properly 
and  strictly  so  caUed.  If  such  statutes  are  not  unconstitutional  as  an  exercise 
of  the  power  of  taxation.  In  a  modified  form,  it  is  enough,  and  the  police  power 
need  not  be  invoked  for  their  justification. 

ii»  Goddard,  Petitioner,  16  Pick.  (Mass.)  504;  Village  of  Carthage  v.  Fred- 
erick, 122  N.  Y.  268,  25  N.  B.  480.  But  In  Illinois,  the  courts  have  refused  to 
sustain  laws  of  this  character,  holding  that  the  sidewalk  Is  a  part  of  the  public 
highway,  under  the  care  and  control  of  the  municipality,  and  In  which  the 
Hbuttlng  lot  owner  has  no  other  or  different  Interest  than  all  the  other  citl- 
sena  Orldley  v.  Oity  of  Bloomlngton.  88  nr  554;  Olty  of  Chicago  v.  O'Brien, 
1UIU.532. 
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has  been  encroached  on  by  the  waters  of  the  river  is  an  exercise  of 
the  police  power  vested  in  the  city  by  the  state,  and  not  of  the  power 
of  eminent  domain;  and  hence  an  ordinance  directing  the  appropri- 
ation of  land  for  such  a  purpose,  without  compensation  to  the  ri- 
parian proprietor,  is  not  unconstitutional.*** 

Oame  Laws, 

The  preservation  of  game  and  fish  has  always  been  treated  as 
within  the  proper  domain  of  the  police  power,  and  laws  limiting  the 
season  within  which  birds  or  wild  animals  may  be  killed  or  exposed 
for  sale,  and  prescribing  the  time  and  manner  in  which  fish  may  be 
caught,  have  been  repeatedly  upheld  by  the  courts.**^  And  the  pro- 
hibition may  be  extended  so  as  to  include  fish  which  have  been  arti- 
ficially propagated  or  maintained,*** 

State  Engaging  in  Buriness. 

The  police  power  of  a  state  to  regulate  a  business  does  not  in- 
clude the  power  to  engage  in  carrying  on  that  business.  On  this 
ground  a  statute  of  Minnesota,  providing  for  the  building  and  main- 
taining, at  the  charge  of  the  state,  and  under  the  supervision  of  a 
commission,  of  a  warehouse  and  grain  elevator,  was  held  unconstitu- 
tional.**' And  the  reader  will  remember  that  this  was  also  the  ob- 
jection which  at  first  prevailed  against  the  South  Carolina  dispensary 
law,  mentioned  a  few  pages  earlier.  In  Massachusetts,  it  is  held  that 
the  furnishing  of  gas  and  electricity  for  illuminating  purposes  is  a  pub- 
lic service.  And  the  performance  of  this  service  can  be  delegated 
by  the  legislature  to  cities  and  towns  for  the  benefit  of  themselves 
and  their  inhabitants,  and  such  cities  and  towns  may  be  authorized 
to  impose  taxes  for  this  purpose  upon  their  inhabitants,  and  to  estab- 
lish reasonable  rates  which  the  inhabitants  who  use  the  gas  or  elec- 
tricity may  be  compelled  to  pay.**®     But  in  the  same  state,  a  few 

11  •  Ruch  V.  City  of  New  Orleans,  43  La.  Ann.  275,  9  South.  478. 

iiT  Lawton  v.  Steele,  162  U.  S.  133,  14  Sup.  Ct.  499. 

ii«  Com.  V.  GUbert,  160  Mass.  167,  36  N.  E.  464. 

11*  Rippe  V.  Becker,  66  Minn.  100,  67  N.  W.  331. 

ISO  Opinion  of  the  Justices,  160  Mass.  692,  24  N.  B.  1084.  The  same  decision 
was  made  in  Ohio  in  regard  to  cities  fui'ulshlug  a  supply  of  natural  gas  for 
public  and  private  use,  and  issuing  bonds  to  cover  the  expense  of  the 
wells»    works,  eta    State  v.  City  of  Toledo,  48  Ohio  St  112,  26  N.  E.  1061. 
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years  later,  when  the  legislature  proponnded  the  lollowing  question 
to  the  supreme  court:  "Is  it  within  the  constitutional  power  of  the 
legislature  to  enact  a  law  conferring  upon  a  city  op  town  within  this 
commonwealth  the  power  to  purchase  coal  and  wood  as  fuel,  in  ex- 
cess of  its  ordinary  requirements,  for  the  purpose  of  selling  such  ex- 
cess, so  purchased,  to  its  own  citizens?"  a  majority  of  the  court  (five 
judges  out  of 'seven)  answered  it  in  the  negative.**^ 

UMITATIONS  OF  THE  POLICE  POWEB, 

166.  It  is  necessazy  to  the  validity  of  police  regulations 
that  they  should  not — 

(a)  Violate  any  provision  of  the  federal  or  state  con- 

stitution. 

(b)  Interfere  with  the  exclusive  jurisdiction  of  con- 

gress, 
(o)  Unlawfully   discriminate    against    individuals    or 
classes. 

(d)  Be  unreasonable. 

(e)  Invade  private  rights  of  liberty  or  property  un- 

necessarily. 

(f)  They  must  actually  relate  to  some  one  or  more  of 

the  objects  for  the  preservation  of  which  this 
power  may  be  exercised,  and  be  proper  and 
adapted  to  that  purpose. 

LSmitationa  under  Federal  Oonetiluiion. 

In  the  nice  adjustment  of  rights  and  powers  between  the  states 
and  the  Union,  questions  frequently  arise  which  require  a  deter- 
mination of  the  relative  scope  of  the  police  power  of  the  state  and 
the  authority  rested  in  congress.  In  such  cases,  the  integrity  of 
each  must  be  preserved,  without  encroachment  upon  the  other. 
The  jurisdiction  secured  to  the  federal  government  by  the  constitu- 
tion sets  a  limit  to  the  police  power  of  the  states.    ^The  subjects 

isi  Opinion  of  the  Justices,  155  Mass.  698,  80  N.  B.  1142.  These  cases  are 
Interesting  and  important  as  tending  to  show  how  our  constitutions  axe  op- 
posed to  state  socialism,  or  to  the  wielding  ot  municipal  powers  in  the  di- 
rection of  co-operative  business  enterprises. 
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upon  which  the  state  may  act  are  almost  Infinite;  yet  In  its  regula- 
tions in  respect  to  all  of  them  there  is  this  necessary  limitation, 
that  the  state  does  not  thereby  encroach  upon  the  free  exercise  of 
the  power  vested  in  congress  by  the  constitution.^  *'*  Yet  a  state 
has  the  same  unlimited  jurisdiction  over  all  persons  and  things 
within  its  territorial  limits  as  any  foreign  nation,  where  that  juris- 
diction is  not  surrendered  or  restrained  by  the  federal  constitution, 
and  ^^all  those  powers  which  relate  to  merely  municipal  legislation, 
or  what  may  perhaps  more  properly  be  called  internal  police,  are 
not  thus  surrendered  or  restrained,  and  consequently  in  relation  to 
these,  the  authority  of  a  state  is  complete,  unqualified,  and  exclu- 
sive." ^^'  For  instance,  notwithstanding  the  exclusive  power  of  con- 
gress to  grant  patents  for  inventions,  it  still  remains  within  the 
power  of  each  state  to  make  reasonable  police  regulations  to  pro- 
tect the  purchaser  of  patent  rights  against  fraud  and  imposition 
in  their  sale,  and  also  to  legulate,  or  exclude  from  its  internal  com- 
merce, articles  which  its  legislature  may  deem  dangerous,  noxious, 
or  unfit  for  use,  although  covered  by  patents.***  But  while  the 
state  has  power  to  protect  itself  by  lawful  police  regulations,  they 
must  not  be  inconsistent  with  any  of  the  terms  of  the  national  con- 
stitution, such  as  those  provisions  which  guaranty  to  citizens  of  one 
state  the  rights  and  privileges  of  citizens  in  all  the  states,  or  which 
prohibit  the  states  from  abridging  the  privileges  and  immunities 
of  citizens  of  the  United  States.***  Again,  the  requirement  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts  im- 
poses a  limitation  upon  the  police  power.  But  if  the  alleged  con- 
tract involves  a  relinquishment  or  surrender  of  that  power  to  in- 
dividuals or  corporations,  it  is  one  which  the  legislature  would  have 

"«  W.  U.  TeL  Ooc  V.  Pendleton,  122  U.  S.  347,  7  Sup.  Ot.  U2e. 

!•»  Mayor,  etc,  of  City  of  New  York  v.  MUn,  11  Pet  102,  189. 

i«*  Patterson  v.  Kentucky,  07  U.  S.  501;  Reeves  v.  Coming,  61  Fed.  774; 
In  re  Brosnahan,  18  Fed.  62. 

lit  For  example,  a  state  law  providing  for  the  Inspection  of  animals  In- 
tended to  be  slaughtered  for  human  food  cannot  be  regarded  as  a  rightful 
exercise  of  the  police  p*\^r  if  the  lnsi>ectlon  prescribed  Is  of  such  a  char- 
acter, or  Is  burdened  with  such  conditions,  as  will  prevent  the  Introduction 
into  the  state  of  sound  meats,  the  product  of  animals  slaughtered  in  other 
states.  Minnesota  v.  Barber,  136  U.  S.  313,  10  Sup.  Ct  862;  Brimmer  v. 
Rebman,  188  U.  S.  78,  U  Sup.  Ct  218. 
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no  power  to  make,  and  therefore,  being  roid,  may  be  abrogated  by 
the  same  or  a  succeeding  legislature.^'*  Again,  neither  under  this 
power  nor  any  other  exercise  of  govemmental  authority,  can  the 
citizen  be  deprived  of  his  property  without  due  process  of  law.  At 
the  same  time,  it  is  ''the  settled  doctrine  that,  as  government  is  or- 
ganized for  the  purpose,  among  others,  of  preserving  the  public 
health  and  the  publio  morals,  it  cannot  divest  itself  of  the  power 
to  provide  for  those  objects,  and  that  the  fourteenth  amendment 
was  not  designed  to  interfere  with  the  exercise  of  that  power  by  the 
states/'  *" 
Stats  PoKce  Power  and  ths  Regvlation  of  Commerce. 

It  is  often  difficult  to  determine  the  boundary  line  between  the 
police  power  of  the  state  and  the  commercial  power  of  congress. 
But  the  solution  is  to  be  found  in  their  co-ordination  and  not  in 
their  antagonism*  The  power  of  the  national  government  to  reg- 
ulate foreign  and  interstate  commerce,  and  the  power  of  the  indi- 
vidual state  to  enact  regulations  for  its  internal  police,  are  co-ordi- 
nate powers.  Each  must  be  preserved  entire,  but  neither  must  en- 
croach upon  the  other.    On  the  one  hand,  congress  has  no  power, 

"•The  leading  case  on  this  point  Is  Beer  Oo.  v.  Massachusetts,  07  U.  S. 
25.  The  question  at  issue  was  whether  the  charter  of  a  private  corporation, 
authorizing  it  to  engage  in  the  manufacture  of  malt  liquor,  and,  as  Incidental 
thereto,  to  dispose  of  the  products,  constituted  a  contract  protected  against 
subsequent  legislation  prohibiting  the  manufacture  of  liquors  within  the  state. 
The  beer  company  claimed  the  right  under  Its  charter  to*  manufacture  and 
sell  beer  without  limit  as  to  time,  and  without  reference  to  any  exigencies 
In  the  health  or  morals  of  the  community  requiring  such  manufacture  to 
cease.  It  was  decided  that  while  the  company  acquired,  by  Its  charter,  the 
capacity,  as  a  corporation,  to  engage  in  the  manufacture  of  malt  liquors,  Its 
business  was  at  all  times  subject  to  the  same  governmental  control  as  like 
business  conducted  by  Individuals;  and  that  the  legislature  could  not  divest 
itself  of  the  power,  by  such  appropriate  means,  applicable  alike  to  indi- 
viduals and  corporations,  as  its  discretion  might  devise,  to  protect  the 
Uves,  health,  and  property  of  the  people,  or  to  preserve  good  order  and  the 
public  morals.  The  prohibitory  enactment  of  which  the  beer  company 
complained  was  held  to  be  a  mere  police  regulation,  which  the  state  conid 
establish  even  had  there  been  no  reservation  of  authority  to  amend  or  re- 
peal its  charter. 

UT  Powell  V.  Pennsylvania,  127  U.  S.  678,  8  Sup.  Ot  992,  1257;  Mmin  v. 
Illinois,  94  U.  S.  118;   Munn  v.  People,  69  lU.  80. 
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under  pretense  of  regulating  commerce,  to  interfere  with  the  do- 
mestic police  of  the  state.  On  the  other  hand,  the  state  has  no 
power,  nnder  pretense  of  police  regulations,  to  interfere  with  the 
paramount  control  of  congress  over  commerce.  **The  police  power 
of  a  state  and  the  foreign  commercial  power  of  congress  must  stand 
together.  Neither  of  them  can  be  so  exercised  as  materially  to 
affect  the  other.  The  sources  and  objects  of  these  powers  are  ex- 
olusive,  distinct,  and  independent,  and  are  essential  to  both  govern- 
ments. The  one  operates  upon  our  foreign  commerce,  the  other 
upon  the  internal  concerns  of  a  state."  ^'*  While  a  state,  for  exam- 
ple, in  the  exercise  of  its  police  power,  may  enact  sanitary  laws, 
quarantine  laws,  and  reasonable  inspection  laws,  and  while  it  may 
take  such  action  as  will  prevent  the  introduction  into  the  state  of 
convicts,  paupers,  and  persons  or  animals  suffering  from  conta- 
gious or  infectious  diseases,  yet  it  may  not  interfere  with  transpor- 
tation into  or  through  the  state,  beyond  what  is  absolutely  neces- 
sary for  its  self-protection.  It  may  not,  under  cover  of  exerting  its 
police  power,  substantially  burden  or  prohibit  either  foreign  or  in- 
terstate commerce.*'*  A  tax  on  immigrants  is  an  unlawful  inter- 
ference with  foreign  commerce,  and  cannot  be  justified  as  an  exer- 
cise of  the  police  power.""  But  on  the  other  hand,  a  state  law  au- 
thorizing the  erection  of  a  dam  across  a  small  navigable  creek,  in 
order  to  exclude  the  tide  and  reclaim  an  unhealthy  marsh,  is  not  a 
regulation  of  commerce,  but  the  exercise  of  the  right,  common  to 
every  state,  to  adopt  such  measures  as  will,  in  the  opinion  of  the 
legislature,  promote  the  health  of  the  inhabitants  or  give  additional 
value  to  the  land."* 

The  limitation  of  the  police  power  of  the  state^  when  it  comes  in 
conflict  with  the  commercial  power  of  congress  is  well  illustrated 

i»  License  Cases,  6  How.  604,  592;  Bobbins  v.  Shelby  Go.  Taxing  Dlst, 
120  U.  S.  489,  7  Sup.  Ct.  592;  Sherlock  y.  AUing,  93  U.  8.  99.  A  police  reg- 
ulation of  a  state  prohibiting  the  running  of  freight  trains  on  Sunday  is  not 
Invalid,  as  interfering  with  interstate  commerce,  although  in  effect  it  pre- 
vents freight  trains  from  passing  through  the  state  on  that  day  from  and  to 
adjacent  states.     Hennington  v.  Georgia,  168  IT.  S.  299,  16  Sup.  Ct.  10^. 

i>»  Railroad  Co.  t.  Husen,  96  U.  S.  465.  And  see  Kimmish  v.  Ball,  129  U. 
8.  217,  9  Sup.  Ct  277. 

i»o  Henderson  v.  Mayor  of  City  of  New  York,  92  U.  S.  209. 

iti  Willson  v.  Blackbird  Creek  Marsh  Co.,  2  Pet  24fi. 
BL.CONST.L.— 24 
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by  certain  decisions  touching  the  traffic  in  intoxicating  liquors  (a 
subject  admittedly  within  the  general  scope  of  the  police  power) 
to  which  we  now  direct  the  attention  of  the  reader.  It  had  been 
settled  thaty  as  regards  foreign  commerce,  the  power  of  congress 
was  exclusiyey  and  that  no  state  had  the  power,  by  taxation,  license 
lawB)  or  otherwise,  to  impose  any  burden  upon  the  importation  or 
sale  of  any  article  authorized  by  the  laws  of  congress  to  be  imported 
into  the  country,  so  long  as  it  remained  in  the  hands  of  the  importer 
and  in  the  original  bale,  package,  or  vessel  in  which  it  was  im- 
ported.*** But  it  was  supposed  that  the  rule  in  regard  to  com- 
merce between  the  states  was  different,  at  least  to  the  extent  that 
the  several  states  might  legislate  upon  the  subject  unless  and  until 
congress  should  pass  an  act  occupying  the  ground.  In  the  case  of 
Pierce  v.  New  Hampshire  *••  the  inquiry  was  as  to  the  constitution- 
ality of  a  law  of  New  Hampshire,  prohibiting  the  sale  of  liquor 
without  a  license,  in  its  application  to  a  case  where  the  article  sold 
was  a  barrel  of  American  gin,  purchased  in  Boston,  and  carried 
coastwise  to  a  landing  in  New  Hampshire  and  there  sold  by  the 
importer  in  the  same  barrel.  It  was  adjudged  that  the  state  law 
might  validly  apply  to  a  sale  under  these  circumstances,  and  that, 
in  such  application,  it  was  not  inconsistent  with  the  provisions 
of  the  federal  constitution.  The  grounds  of  this  decision  were 
summed  up  by  Taney,  C.  J.,  in  his  opinion  in  the  case,  as  follows: 
"Upon  the  whole,  the  law  of  New  Hampshire  is  in  my  judgment 
a  valid  one.  For  although  the  gin  sold  was  an  import  from  another 
state,  and  congress  have  clearly  the  power  to  regulate  such  impor- 
tations, under  the  grant  of  power  to  regulate  commerce  among  the 
several  states,  yet,  as  congress  has  made  no  regulation  on  this  sub- 
ject, the  traffic  in  the  article  may  be  lawfully  regulated  by  the  state 
as  soon  as  it  is  landed  in  its  territory,  and  a  tax  imposed  upon  it, 
or  a  license  required,  or  a  sale  altogether  prohibited,  according  to 
the  policy  which  the  state  may  suppose  to  be  its  interest  or  duty 
to  pursue."  And  thus  the  law  remained  for  many  yeara  It  was 
the  settled  doctrine  that  liquors  transported  from  one  state  into  an- 
other  were  subject  to  the  laws  of  the  latter  state  relating  to  their 
sale,  to  the  same  extent  as  any  other  liquors  ali*eady  lawfully  with- 
it*  Brown  v.  Maryland,  12  Wheat  419.       ^s*  License  Gases,  6  How.  604. 
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In  the  state,  and  could  not  be  sold  at  the  place  of  destination,  either 
In  the  original  packages  or  other  form,  except  as  the  laws  of  the 
state  might  prescribe;  and  that  the  police  power  of  the  state,  so 
exercised,  did  not  infringe  on  the  power  delegated  to  congress  to 
regulate  interstate  commerce.  But  in  1890,  a  similar  question 
came  again  before  the  United  States  supreme  courts  in  the  case 
of  Leisy  v.  Hardin,^**  and 'then  the  License  Cases  were  overruled. 
It  was  held  that,  inasmuch  as  interstate  commerce,  consisting  in  the 
transportation,  purchase,  sale,  and  exchange  of  commodities,  is 
national  in  its  character,  and  must  be  govemed  by  a  uniform  system, 
BO  long  as  congress  does  not  pass  any  law  to  regulate  it,  or  allowing 
the  states  to  do  so,  it  thereby  indicates  its  will  that  such  commerce 
shall  remain  free  and  untrammeled;  that  restrictions  upon  the  sale 
of  articles  imported  from  one  state  into  another,  so  long  as  they  con- 
tinue to  be  objects  of  interstate  commerce,  are  unlawful  invasions  of 
the  exclusive  power  of  congress;  and  that,  in  consequence  of  these 
rules,  the  prohibitory  liquor  law  of  Iowa,  in  so  far  as  it  forbade  the 
sale  of  liquors  imported  from  another  state,  by  the  importer  thereof,  in 
the  original  and  unbroken  packages  of  their  importation,  was  uncon- 
stitutional and  void.  The  effects  of  this  decision,  so  far  as  concerns 
the  particular  case  of  intoxicating  liquors,  were  counteracted  by  the 
act  of  congress  passed  the  same  year,  and  commonly  called  the 
** Wilson  Law."  ^^'  But  still  the  rule  in  Leisy  v.  Hardin  remains 
as  an  authority  for  the  proposition  that,  whether  or  not  congress 
has  legislated  upon  any  particular  branch,  department,  or  subject 
of  interstate  commerce,  it  is  not  within  the  lawful  power  of  the 
states  to  lay  any  burden  or  restriction  thereon  directly  and  mate- 
rially ailecting  either  the  transportation  or  the  sale  of  the  same, 
and  the  allegation  of  the  police  power  is  no  justification  for  an  un- 
warranted interference  with  the  exclusive  domain  of  the  national 
government  in  this  regard. 

UnreoMfnabU  Laws  and  Unjust  Discriminations. 

Police  regulations  must  not  be  unreasonable,  nor  must  they  make 
unjust  discriminations  against  individuals  or  classes.    For  example^ 

i««  Leisy  T.  Hardin,  186  U.  S.  100,  10  Sup.  Ct  681.  This  is  the  case  caUed 
the  "Original  Package  Decision." 

!••  Upon  this  statute  and  its  constitatlona]  yalidlty,  see  In  xe  Bahrer,  140 
U.  8.  645,  11  Sup.  Ot  86& 
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an  ordinance  of  the  city  of  San  Francisco  set  apart  a  certain  dis- 
trict or  portion  of  the  city  for  the  Chinese  quarter,  required  all 
Chinamen  to  remove  into  such  quarter,  and  required  them  there- 
after to  confine  their  residences  and  business  establishments  to  such 
quarter,  under  heavy  penalties.  It  was  held  that  this  was  void. 
It  was  not  a  valid  exercise  of  the  police  power  of  the  state  or  city,  be- 
cause it  operated  as  an  unjust  and  oppressive  discrimination  against 
the  Chinese,  and  did  not  profess  to  make  any  distinction  between 
those  individuals  who  might  be  dangerous  or  noxious  to  the  safety 
or  health  of  the  city  and  those  who  were  not  thus  objectionable.*** 
Again,  an  ordinance  which  professed  to  regulate  the  establishment 
of  laundries  in  wooden  buildings,  but  which  in  effect  gave  to  a  board 
of  supervisors  an  arbitrary  and  uncontrollable  power  to  allow  or 
prohibit  the  use  of  such  buildings  for  that  purpose^  at  their  mere 
pleasure,  and  as  concerned  both  persons  and  places,  and  which 
was  in  fact  so  enforced  as  to  discriminate  unjustly  against  the 
Chinese,  was  held  void.**^  And  so,  while  a  city  undoubtedly  has  the 
right  to  regulate  the  use  of  its  streets,  with  a  view  to  securing  the 
peace  and  comfort  of  its  inhabitants,  yet  its  ordinances  must  be 
general  and  impartial,  and  applicable  to  all  alike.  And  hence  an 
ordinance  which  is  aimed  especially  at  the  ^'Salvation  Army,"  and 
designed  to  prevent  their  parading  in  the  streets,  by  giving  to  the 
mayor  arbitrary  power  to  grant  or  refuse  x>ermis8ion  for  such  pro- 
cessions, operates  as  an  unreasonable  and  unjust  discrimination,  and 
is  not  valid.***  The  same  decision  was  made  in  regard  to  an  or- 
dinance which  prohibited  the  erection  of  any  steam  engine  within 
the  limits  of  the  city  unless  by  permission  of  the  mayor  and  council, 
and  then  subject  to  their  power  to  revoke  the  permit.***  The  legis- 
lature of  New  York  passed  a  statute  making  it  a  misdemeanor  to 
manufacture  cigars,  in  cities  of  more  than  600,000  Inhabitants  (which 
included  only  New  York  and  Brooklyn)  in  any  tenement  house  oo- 
cupied  by  more  than  three  families,  except  on  the  first  fioor  at  houses 
in  which  there  was  a  store  for  the  sale  of  cigars  and  tobacco.  This 
was  held  unconstitutional,  for  reasons  similar  to  those  which  de- 

it«  In  re  Lse  Sing,  48  Fed.  859. 

itT  Yidfc  Wo  V.  Hopkins,  118  U.  S.  856,  6  Sup.  Ot  1064. 
!••  State  V.  Derlng,  84  Wis.  686,  64  N.  W.  1104. 
f  Major,  etc^  of  Baltimore  v.  Badecke,  49  Md.  217. 
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termined  the  cases  already  mentioned.^**  To  take  one  more  illus- 
tration,  a  city  ordinance  required  a  railroad  company  to  keep  a 
flagman  stationed  at  a  particular  street  crossing.  But  the  court 
considered,  under  all  the  circumstances  of  the  case,  that  the  dan- 
ger to  the  public  at  this  particular  crossing  was  not  sufficient  to 
authorize  the  municipality  to  put  the  railroad  to  that  trouble  and 
expense,  but  could  be  sufficiently  averted  by  other  and  simpler  means. 
It  was  therefore  held  that  the  ordinance  was  unreasonable,  and  for 
that  reason  void,^** 

Provinei  of  the  OouriM. 

'^Generally  it  is  for  the  legislature  to  determine  what  laws  and  reg- 
ulations are  needed  to  protect  the  public  health  and  secure  the  pub- 
lie  comfort  and  safety,  and  while  its  measures  are  calculated,  in- 
tended, oonvenient,  and  appropriate  to  accomplish  these  ends,  the 
exercise  of  its  discretion  is  not  subject  to  review  by  the  courts.  But 
they  must  have  some  relation  to  these  ends.  Under  the  mere  guise 
of  police  regulations,  personal  rights  and  private  property  cannot  be 
arbitrarily  invaded,  and  the  determination  of  the  legislature  is  not 
final  or  conclusive.  If  it  passes  an  act  ostensibly  for  the  public 
health,  and  thereby  destroys  or  takes  away  the  property  of  a  citizen, 
or  interferes  with  his  personal  liberty,  then  it  is  for  the  courts  to 
scrutinize  the  act  and  see  whether  it  really  relates  to  and  is  con- 
venient and  appropriate  to  promote  the  public  health.  It  mat- 
ters not  that  the  legislature  may,  in  the  title  to  the  act,  or  in  its 
body,  declare  that  it  is  intended  for  the  improvement  of  the  public 
health.  Buch  a  declaration  does  not  conclude  the  courts^  and  they 
must  yet  determine  the  fkct  declared  and  enforce  the  supreme 
law."  **•  "The  courts  are  not  bound  by  mere  forms,  nor  are  they 
to  be  misled  by  mere  pretenses.  They  are  at  liberty — ^indeed,  are 
under  a  solemn  duty — ^to  look  at  the  substance  of  things  whenever 
they  enter  upon  the  inquiry  whether  the  legislature  has  transcended 
the  limits  of  its  authority.  If,  therefore,  a  statute  purporting  to 
have  been  enacted  to  protect  the  public  health,  the  public  morals, 
or  the  public  safety,  has  no  real  or  substantial  relation  to  those  ob- 

!«•  In  re  Jacobs,  08  N.  T.  06. 

1*1  T6ledo,  W.  ft  W.  Ry.  Co.  v.  Olty  of  Jacksonvme,  07  lU.  8T. 

i«s  In  re  Jacobs,  08  N.  Y.  08. 
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jects,  or  is  a  palpable  inyasion  of  rights  secured  hj  the  fundamental 
law,  it  is  the  duty  of  the  courts  to  so  adjudge^  and  thereby  giye 
effect  to  the  constitution.''  **• 

Federal  B&venue  System  and  StcUe  Pdiee  Power. 

A  license  granted  by  the  United  States,  under  the  internal  revenue 
laws,  to  carry  on  any  species  of  business  (as,  that  of  a  liquor 
dealer)  in  a  particular  state  named,  although  it  has  been  granted  in 
consideration  of  a  fee  paid,  does  not  gire  the  licensee  power  to  carry 
on  the  business  in  yiolation  of  the  state  laws  forbidding  such  busi- 
ness to  be  conducted  within  its  limits;  nor  does  it  relieve  the  holder 
from  the  necessity  of  taking  out  any  license  required  by  the  laws 
of  the  state,  if  that  is  the  system  therein  prevailing.^^* 

!«•  Mugler  V.  Kansas,  128  T7.  S.  028,  8  Sup.  Ot  278.     See»  also,  Bz  parte 
Hodges,  87  Oal.  162,  26  Pac  277. 
i««  License  Tax  Gases,  5  Wall.  462;    McGnlre  v.  Massachusetts,  8  Wall.  887. 
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OHAFTEB  XV. 

THB  POWBR  OF  TAXATION. 

15^157.  General  Considerations. 

158.  Independence  of  Federal  and  State  Goyemmantik 

169.  Limitations  Imposed  by  Federal  Oonstitution. 

ieO-161.  Limitations  Imposed  by  State  ConstitutionA, 

162-168.  Purposes  of  Taxation. 

164-166.  Bqnality  and  Uniformity  in  Tazadon. 

166.  Taxation  and  Representation. 

167.  Taxation  mider  the  Police  Power. 

GENERAL  CONSIDERATIONS. 

166.  The  power  of  taxation  is  an  essential  and  Inherent 
attribute  of  sovereignty  and  belongs  as  a  matter  of  right 
to  every  independent  state  or  government,  and  it  is  as 
extensive  as  the  range  of  subjects  over  which  the  power 
of  that  government  extends. 

167.  Taxes  are  ratable  burdens  or  charges  imposed  by 
the  legislative  power  upon  persons  or  property  to  raise 
money  for  public  purposes. 

Taxes  are  a  ratable  portion  of  the  produce  of  the  property  and 
labor  of  the  individual  citizens,  taken  by  the  nation  or  the  state^ 
in  the  exercise  of  its  sovereign  rights,  for  the  support  of  govern- 
ment, for  the  administration  of  the  laws,  and  as  the  means  for  con- 
tinuing in  operation  the  various  legitimate  functions  of  the  state.^ 
'*The  power  of  taxing  the  people  and  their  property,"  says  Chief 
Justice  Marshall,  "is  essential  to  the  very  existence  of  government, 
and  may  be  legitimately  exercised  on  the  objects  to  which  it  is  ap- 
plicable to  the  utmost  extent  to  which  the  government  may  choose 
to  carry  it  The  only  security  against  the  abuse  of  this  power  is 
found  in  the  structure  of  the  government  itself.  In  imposing  a 
tax  the  legislature  acts  upon  its  constituents.  That  is,  in  general, 
a  sufficient  security  against  erroneous  and  oppressive  taxation. 

>  Blmck.  Tsx  Titles  f  % 
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The  people  of  a  state  therefore  gire  to  their  government  a  right  of 
taxing  themaelves  and  their  property,  and  as  the  exigencies  of  the 
goyemment  cannot  be  limited,  they  prescribe  no  limits  to  the  exer- 
cise of  this  right,  resting  confidently  on  the  interest  of  the  legis- 
lator, and  on  the  influence  of  the  constituents  over  their  representa- 
tive, to  guard  them  against  its  abuse."* 

But  it  is  not  consonant  with  the  constitutional  idea  of  a  tax  that 
it  should  be  exacted  from  individuals  in  an  arbitrary  or  discrimi- 
nating manner.  The  idea  of  taxation  implies  equality  of  burdens, 
and  a  regular  distribution  of  the  expenses  of  government  among 
those  persons,  or  those  classes  of  property,  which  are  rightly  sub- 
ject to  the  burden  of  them.  The  requirement  of  apportionment  is 
absolutely  essential  in  any  exercise  of  the  power  to  tax.  There 
can  be  no  such  thing  as  valid  taxation  when  the  burden  is  laid 
without  nilt^  e-ther  in  respect  to  the  subjects  of  it  or  to  the  extent 
to  which  each  must  contribute.* 

Again,  the  exaction  of  money  from  individuals  under  the  power 
of  taxation,  and  the  appropriation  of  private  property  for  public 
use  by  virtue  of  the  power  of  eminent  domain,  should  not  be  con- 
fused. In  paying  taxes,  the  citizen  contributes  his  just  and  ascer- 
tained share  to  the  expenses  of  the  government  under  which  he 
lives.  But  when  his  property  is  taken  under  the  power  of  eminent 
domain,  he  is  compelled  to  surrender  to  the  public  something  above 
and  beyond  his  due  proportion  for  the  public  benefit  The  matter 
is  special.  The  particular  estate  is  taken  because  the  government 
has  special  need  for  it.  It  is  in  the  nature  of  a  compulsory  sale  to 
the  state.  Hence  arises  the  justice  and  necessity  of  a  constitu- 
tional provision  for  compensation  to  the  owner.*  Furthermore, 
taxes  are  not  debts  in  the  ordinary  sense  of  that  word.    The  state 

>  McOulloch  V.  Maryland,  4  Wheat  816,  42&     And  see  PuUen  v.  Oommis- 
■ioners,  66  N.  0.  861. 

«  Black,  Tax  Titles,  S  84;  Henry  v.  Town  of  Chester,  16  Vt  460;  Tide- . 
Water  Go.  v.  Coster,  18  N.  J.  Eq.  518;  Stuart  y.  Palmer,  74  N.  Y.  188;  City 
of  Lexington  v.  McQuillan's  Heirs,  9  Dana  (Ky.)  513.  A  state  may  make  the 
ownership  of  property  subject  to  taxation  relate  to  any  day  or  period  of  the 
year  which  it  may  think  proper.  Shotwell  t..  Moore,  129  U.  S.  590b  0  Snp* 
Ot  862. 

«  Booth  V.  Town  of  Woodbury,  82  Conn.  180;    People  v.  Mayor,  etc,  ot 
Brooklyn,  4  N.  Y.  419. 
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maj  distrain  and  aell  property  for  the  payment  of  a  tax,  if  not  paid 
when  demanded,  without  first  obtaining  a  judgment,  and  as  be- 
tween it  and  creditors  of  the  person  owing  the  tax,  the  state  is  en- 
titled to  a  preference.  The  claim  of  the  government  upon  the  citi- 
zen for  the  pajrment  of  taxes  is  paramount  to  all  other  claims  and 
liens  against  his  property.^ 

The  power  to  tax  is  exclusively  a  legislative  function,  and  can- 
not be  exercised  except  in  pursuance  of  legislative  authority.  A 
court  has  no  taxing  powers,  and  can  impart  none  to  the  authori- 
ties of  a  municipal  corporation.  It  has  no  jurisdiction  to  coerce 
the  levy  of  a  tax,  except  where  the  law  has  made  it  the  clear  and 
absolute  duty  of  the  proper  authorities  of  the  municipality  to  levy 
such  tax.* 

In  respect  to  the  kind  of  tax  which  shall  be  laid,  and  also  In  re- 
gard to  the  objects  which  shall  be  placed  under  its  burdens,  the 
legislature,  as  the  representative  of  the  sovereign  people,  must  ex- 
ercise its  judgment  and  discretion,  having  in  view  the  needs  and 
conditions  of  the  country.  But  the  power  to  tax  is  of  the  broad- 
est extent  'It  is  a  power  of -unlimited  force  and  most  searching 
extent  It  embraces  every  person  and  every  object  of  property 
within  the  confines  of  the  nation.  It  extends  to  every  trade,  pro- 
fession, and  employment  It  covers  every  estate,  interest,  and  evi- 
dence of  debt  It  has  to  do  with  the  food  we  eat,  it  concerns  itself 
with  our  labor  and  our  amusements,  and  sometimes  counts  the  win- 
dows of  our  houses.  It  imposes  a  burden  which,  in  case  of  failure 
to  discharge  it,  may  be  followed  by  seizure  and  sale  or  forfeiture 
of  property."  *  But  in  this  country  the  taxing  power  is  subject  to 
certain  positive  limitations,  within  which  its  exercise  must  be  con- 
fined, in  order  to  answer  the  requirement  of  legality.  "Great  as  is 
the  power  of  any  sovereignty  to  levy  and  collect  taxes  from  its  citi- 
zens, it  is  not  in  a  constitutional  country  without  limitations  which 
are  of  a  very  distinct  and  positive  nature,  and  exist  whether  de- 
clared or  not  declared  in  the  written  constitution;  but  some  of  them 
it  is  not  uncommon  to  specify,  either  out  of  abundant  caution,  or 
to  keep  them  fresh  in  the  mihds  of  those  who  administer  the  gov- 

» Jack  V.  Welennett,  115  lU.  105.  8  N.  B.  446. 

•  Board  of  Com'rs  of  Grand  Co.  v.  King,  14  O.  0.  A.  421,  07  Fed.  202. 

t  Black,  Tax  Titles,  |  i. 
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ernment  Some  otheri,  in  this  country,  spring  from  the  peculiar 
form  of  the  government  and  the  relation  of  the  states  to  the  com- 
mon authority.  Still  others  are  expressly  imposed,  either  by  the 
state  oonstitntion  or  by  that  of  the  Union."  • 

INDEPENDENCE  OF  FEDEBAL  AND  STATE  GOVERNMENTS. 

168.  The  necessary  independence  of  the  federal  and  state 
governments  imposes  a  limitation  upon  the  taxing  power 
of  each.  Neither  can  so  exercise  its  own  power  of  taxa- 
tion as  to  curtail  the  rightftil  powers  of  the  other,  or  in- 
terfere with  the  free  discharge  of  its  constitutional  fane- 
tions,  or  obstruct,  embarrass,  or  nullify  its  legitimate  op- 
erations, or  destroy  the  means  or  agencies  employed  by  it 
in  the  exercise  of  those  powers  and  fonctions. 

This  limitation  npon  the  taxing  power  is  not  expressed  In  the  oon- 
stitutions,  but  is  to  be  implied  from  the  nature  of  our  system  of  gov- 
ernment  No  political  community  can  in  general  lay  assessments 
upon  any  subjects  of  taxation  not  within  its  territorial  jurisdiction. 
But  this  axiom  of  law  has  a  special  and  highly  important  application 
in  this  country,  under  our  peculiar  frame  of  government,  which  ap- 
portions the  sovereign  authority  between  the  commonwealth  and 
the  nation,  and  gives  to  each,  over  certain  subjects,  an  exclusive  juris- 
diction. Whatever  pertains  to  this  exclusive  jurisdiction  in  either 
is  eliminated  from  the  taxing  power  of  the  other  as  completely  as 
if  it  were  beyond  its  territorial  limits.  In  a  leading  case,  the  fol- 
lowing rules  were  laid  down  as  incontrovertible  propositionB:  ^That 
the  power  to  tax  involves  the  power  to  destroy;  that  the  power  to 
destroy  may  defeat  and  render  useless  the  power  to  create;  that 
there  is  a  plain  repugnance  in  conferring  on  one  government  a  power 
to  control  the  constitutional  measures  of  another,  which  other,  in 
respect  to  those  very  measures,  is  declared  to  be  supreme  over  that 
which  exerts  the  control"  •  As  a  corollary  from  this  rule  it  follows 
that  the  several  states  have  no  constitutional  power  to  lay  any  tax 
upon  the  instruments,  means,  or  agencies  provided  or  selected  by 
the  United  States  to  enable  it  to  cany  into  execution  its  legitimate 

•  Ckxdey,  Tax'n,  54.  •  McOullpch  t.  Maryland,  4  Wheat  316,  431. 
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powers  and  functions.  This  principle  was  applied  In  the  celebrated 
case  of  McCuUoch  v.  Maryland,"  which  involved  the  constitutionality 
of  a  law  of  Maryland  imposing  a  tax  upon  the  circulation  of  the 
Bank  of  the  United  States.  And  the  same  doctrine  was  invoked 
in  an  interesting  case  in  California,  which  furiier  illustrates  the  rule 
here  in  question.  It  appeared  that  the  Western  Union  Telegraph 
(Company  owned  and  operated  lines  by  authority  of  the  federal  gov- 
ernment along  the  military  and  post  roads  of  the  United  States, 
and  over,  under,  and  across  the  navigable  waters  thereof,  and  that 
it  used  its  lines  in  the  transmission  of  messages  from  state  to  state 
and  to  foreign  countries,  and  that  it  was  likewise  engaged  in  the 
transmission  over  its  wires  of  messages  for,  from,  and  between  the 
several  departments  of  the  federal  government,  giving  such  messages 
priority  over  all  other  business,  and  sending  them  at  rates  annually 
fixed  by  the  postmaster  general  On  this  state  of  facts  it  was  con- 
sidered that  the  company  was  one  of  the  means  or  instruments  em- 
ployed by  the  United  States  government  for  carrying  into  effect  its 
sovereign  powers,  and  consequently,  within  the  rule  in  McCulloch  v. 
Maryland,  a  state  tax  upon  its  franchise,  in  addition  to  the  tax 
which,  in  common  with  others,  it  paid  on  its  property,  was  beyond 
the  power  of  the  state  and  was  void.** 

In  pursuance  of  the  same  general  principle,  it  is  held  that  the 
fiscal  agents  of  the  United  States,  the  army  and  navy,  the  federal 
judicature,  the  public  ships,  the  national  institutions  and  property, 
and  imported  goods  in  the  public  warehouses,  are  all  exempt  from 
state  taxation.**  No  state  can  impose  taxes  on  property  belong- 
ing to  the  United  States,  no  matter  how  it  was  acquired  or  for  what 
purpose  it  is  used  or  held.**  Thus,  land  lying  within  the  borders 
of  a  state,  but  which  still  constitutes  a  portion  of  the  xmblic  do- 
main, and  the  legal  and  beneficial  title  to  which  remains  in  the 
United  States,  is  not  subject  to  any  species  of  state  taxation.  Any 
assessment  of  taxes  upon  such  land,  as  well  as  any  proceedings 
for  the  collection  of  such  taxes,  are  null  and  void,  and  can  in  no  way 

f  4  Wheat  818. 

ii  City  and  County  of  San  Frandsoo  v.  W.  U.  Tel.  Co.,  9S  OaL  140,  SI  Pae. 
10. 
it  HoweU  V.  State,  S  Gfll  (Md.)  14. 
%•  People  T.  U.  S.,  S8  lU.  80. 
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affect  the  Interests  of  the  government.**  Moreover,  the  loans, 
money^  and  securities  of  the  general  government  are  beyond  the 
taxing  powers  of  the  states.  It  is  provided  by  statute  that  "all 
stocks,  bonds,  treasury  notes,  and  other  obligations  of  the  United 
States  shall  be  exempt  from  taxation  by  or  under  state  or  mu- 
nicipal or  local  authority/'  *•  Even  without  any  act  of  congress 
this  rule  would  apply.  On  general  principles  of  law,  no  state 
could  tax  the  bonds,  notes,  or  certificates  of  indebtedness  of  the 
national  government,  nor  the  notes  of  the  national  banks.**  ^Die 
authority  to  borrow  mon^  on  the  credit  of  the  United  States  is 
among  the  enumerated  powers  expressly  vested  by  the  constitu- 
tion in  the  national  government,  and  as,  within  the  sphere  of  thoee 
powers,  that  government  has  been  made  supreme,  the  states  can- 
not, by  taxing  its  notes  or  other  obligations,  impair  its  ability  to 
raise  money  for  necessary  governmental  purposes.**  *^  Congress 
has  constitutional  power  to  declare  that  bonds  issued  by  the  Dis- 
trict of  Columbia,  to  be  paid  in.  part  by  taxation  of  property  with- 
in the  District  and  in  part  by  appropriations  from  the  revenues  of 
the  United  States,  shall  be  exempt  from  all  taxation  by  state  or 

14  McGoon  V.  Scales,  9  Wall.  28;  Van  BrockIliL.T»  Tennessee,  117  XT.  8.  151, 
6  Sup.  Ot.  670;  Wisconsin  Cent.  R.  Co.  v.  Price  Co.,  133  D.  S.  496,"  10  Sup. 
Ct  341;  People  t.  U.  S.,  93  111.  80;  Nelswanger  t.  Gwynne,  13  Ohio,  74; 
Dixon  V.  Porter,  28  Miss.  84;  Hall  v.  Dowling,  18  Cal.  619;  Qulvey  v.  Law- 
rence, 1  Idaho,  N.  S.  313;  Wright  v.  Cradlebaugh,  3  Nev.  342;  Doe  T.  Hearick, 
14  Ind.  242;  Bonner  v.  Phlllipe,  77  Ala.  427;  Wisconsin  Cent  R.  Co.  t.  Taylor 
Co.,  62  Wis.  37,  8  N.  W.  833;  People  v.  Morrison,  22  OaL  73;  Ivinson  t. 
Hance,  1  Wyo.  270. 

i»  Rev.  St  U.  S.  f  3701. 

16  Weston  T.  City  Council  of  Charleston,  2  Pet  449;  Bank  Tax  Case,  2 
WaU.  200;  Home  v.  Green,  52  Miss.  452;  Ogden  v.  Walker,  59  Ind.  460; 
Campbell  t.  City  of  Centervllle,  69  Iowa,  489,  29  N.  W.  596;  Dixon  Co.  v. 
Halatead,  23  Neb.  697,  37  N.  W.  621.  But  where  taxable  personal  property 
is  converted  Into  United  States  securities  for  the  express  purpose  of  avoiding 
taxation,  a  court  of  equity  will  not  interfere  to  enjoin  the  collection  of  a  tax 
assessed  on  such  securities.  Ogden  v.  Walker,  59  Ind.  460.  A  state  may  tax 
the  stocks,  bonds,  or  other  certificates  of  public  debt  issued  by  another  state, 
or  by  its  municipal  corporations,  when  the  same  are  owned  by  residents  of  the 
taxing  state.    Appeal  Tax  Court  of  Baltimore  City  v.  Patterson,  60  Md.  854. 

if  ghotweU  V.  Moore,  46  Ohio  St  632,  16  N.  B.  47a 
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I  manicipal  authority.^*     So  again,  the  capital  stock  of  the  national 

!  banks  is  not  snbject  to  state  taxation,  except  in  so  far  as  congress 

j  authorizes  it.**     But  the  shares  of  snch  stock,  considered  as  the 

!  property  of  the  individnal  shareholders,  are  taxable  by  the  states,*® 

provided,  however,  that  snch  taxation  shall  not  be  at  a  greater 
f  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 

individual  citizens  of  snch  state,  and  that  the  shares  of  any  na- 
tional bank  owned  by  nonresidents  of  any  state  shall  be  taxed  in 
the  city  or  town  where  the  bank  is  located  and  not  elsewhere.** 
A  state  cannot  tax  a  telegraph  company  on  messages  sent  over  it& 
wires  by  officers  of  the  United  States  on  the  public  business.**  Nor 
can  it  tax  the  exclusive  right  to  make,  use,  and  vend  an  invention 
or  discovery  granted  by  letters  patent  of  the  United  States.**  Nor 
can  state  taxation  be  imposed  upon  the  officers  or  agents  of  the 
general  government,  in  respect  to  their  connection  with  that  gov- 
ernment, or  the  property,  means,  or  agencies  employed  by  them  to 
discharge  their  official  duties.** 

So,  again,  '^a  tax  upon  persons  may  possibly,  in  some  cases,  tend 
to  embarrass  the  operations  of  either  the  national  or  state  govern- 
ment, in  which  case  it  would  be  void  unless  imposed  by  the  govern- 
ment which  was  liable  to  be  inconvenienced  by  it  And  on  this 
ground  it  has  been  held  that  a  state  tax  of  a  certain  sum  on  every 
person  leaving  the  state  by  public  conveyance  was  invalid,  the 
tendency  being  to  embarrass  the  functions  of  the  national  govern- 
ment, by  obstructing  the  travel  of  citizens  and  officers  of  the  United 
States  in  the  business  of  the  government  and  the  transportation  of 
armies  and  munitions  of  war.'*  *• 

i»  Grether  v.  Wright  (C.  O.  A.)  76  Fed.  742. 

»»  Tappan  v.  Bank,  19  Wall.  490;  Sumter  Oo.  v.  National  Bank  of  Gaines- 
viUe,  62  Ala.  464. 

>o  National  Bank  v.  Ck)m.,  9  WaU.  858;  Cil7  of  Utlca  v.  Ohurchm,  88  N. 
T.  161. 

"  Rev,  St  TJ.  8,  f  6219. 

>s  Telegraph  Ca  v.  Texas,  106  T7.  S.  460. 

it  In  re  Sheffield.  64  Fed.  833. 

S4  A  post  trader  on  an  Indian  reservation  Is  an  agent  of  the  goremment,  and 
the  state  or  territory  cannot  tax  his  stock  In  trade.  Fremont  Oo.  v.  Moore^ 
8  Wyo.  200,  19  Pac  488. 

10  Cooley,  Tax'n,  86;  Crandall  v.  Nevada,  6  Wall.  85. 


Digitized  by  VjOOQIC 


382  THE   POWER   OF  TAXATION.  (Gh.   15 

But  the  doctrine  wMch  exempts  the  instrumentalities  of  the  federal 
government  from  the  influence  of  state  legislation  not  being  founded 
on  any  express  provision  of  the  constitution,  but  on  the  implied  ntr 
cessity  for  the  use  of  such  instruments  by  the  federal  government 
it  follows  that  it  must  be  limited  by  the  principle  that  state  legisla- 
tion which  does  not  impair  the  usefulness  or  capability  of  such  in- 
struments to  serve  that  government  is  not  within  the  rule  of  pro- 
hibition.**  Thus,  while  the  states  cannot  tax  a  franchise  granted 
to  a  corporation  by  a  law  of  the  United  States  "  (for,  if  they  could, 
they  could  lay  such  onerous  and  prohibitive  taxation  on  the  rights 
granted  as  to  render  them  worthless  and  thus  defeat  the  congres- 
sional grant),  yet  a  corporation  chartered  by  the  general  govem- 
menty  or  subsidized  by  it,  is  not  exempt  from  state  taxation  unless 
it  is  employed  as  a  means,  agency,  or  instrument  for  the  exercise 
of  the  constitutional  powers  of  the  United  States.**  Further,  the 
mere  fact  that  a  corporation  is  employed  in  the  service  of  the 
United  States  will  not  suflBce  to  exempt  it  from  state  taxation,  as 
an  instrument  or  agency  of  the  government,  when  there  is  no  legis- 
lation on  the  part  of  congress  to  show  that  such  an  exemption  is 
deemed  by  it  essential  to  the  full  performance  of  the  company's 
obligations  to  the  government,  and  when  the  corporation  derives 
its  existence  from  state  law,  and  exercises  its  franchises  thereunder, 
and  holds  its  property  within  state  jurisdiction  and  under  state 
protection.** 

The  converse  of  this  rule  is  equally  true.  That  is  to  say,  It  Is  not 
within  the  constitutional  power  of  congress  to  so  adjust  the  revenue 
system  of  the  United  States  as  to  interfere  with  or  defeat  the  opera- 
tions of  the  state  governments  within  the  sphere  of  their  legitimate 
activities.*®  Thus,  a  municipal  corporation,  being  a  portion  of  the 
sovereign  power  of  the  state,  is  not  subject  to  taxation  by  congress 

i«  National  Bank  v.  Com.,  9  Wall.  853;  Railroad  Go.  v.  Peniston,  18  Wall.  5. 

«T  San  Benito  Oo.  v.  Railroad  Ckx,  77  OaL  518,  19  Pac.  827. 

>8  Union  Pac.  R.  Go.  v.  Lincoln  Go.,  1  DiU.  314,  Fed.  Gas.  No.  14,378;  State 
V.  Glty  of  Newark,  89  N.  J.  Law,  380. 

a»  Thomson  v.  Pacific  R.  B.,  9  Wall.  579;  Gounty  of  Santa  Glara  v.  Southern 
Pac.  B.  Go.,  18  Fed.  885. 

•0  State  Treasurer  v.  Wright,  28  HI.  509. 
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upon  its  municipal  revenuea.**  And  it  was  held  that  the  federal 
income  tax  law  of  1894,  in  so  far  as  it  levied  a  tax  upon  income 
derived  from  municipal  bonds,  was  invalid,  as  being  a  tax  on  the 
power  of  the  states  and  their  municipalities  to  borrow  money."' 
For  similar  reasons,  it  is  not  competent  for  congress  to  impose  a 
tax  upon  the  salary  of  a  judicial  officer  of  a  state."  Nor  has  con- 
gress constitutional  power  to  impose  taxation  on  the  process  or 
proceedings  of  the  state  courts.*^ 

LIMITATIONS  IMPOSED  BY  FEDERAL  CONSTITUTION. 

168.  The  power  of  taxation  possessed  by  the  several 
states  is  limited,  in  certain  important  particulars,  by  spe- 
dflc  provisions  of  the  federal  constitution. 

(a)  No  state  may,  without  the  consent  of  congress,  lay 

any  imposts  or  duties  on  imports  or  exports,  ex- 
cept what  may  be  absolutely  necessary  for  exe- 
cuting its  inspection  laws. 

(b)  No   state   may  lay  any  duty  of  tonnage,  unless 

with  the  consent  of  congress. 

(c)  State  taxation  may  not  be  so  imposed  as  to  amount 

to  an  interference  with  foreign  or  interstate  com- 
merce. 

(d)  State  taxation  is  invalid  if  it  discriminates  against 

the  rights  and  privileges  of  citizens  of  other 
states. 

(e)  No  state  may,  by  its  system  of  taxation,  deny  to 

any  person  or  class  of  persons  the  equal  protec- 
tion of  the  laws. 

(f)  State  taxation  must  not  impair  the  obligation  of 

contracts. 

All  of  these  limitations  upon  the  taxing  power  of  the  states  (and 
tiiey  are  of  the  highest  importance  and  practical  interest)  have 

•1 V.  S.  y.  Railroad  CJo.,  17  Wall.  822. 
»«  PoUock  y.  Trust  Co.,  157  U.  S.  429,  15  Sup.  Ot  678. 
••  Ck>llector  y.  Daj,  11  WalL  118;  Freedman  y.  Sigel,  10  Blatchf.  827,  Fed. 
Ou.  No.  5,060. 
•4  Smith  y.  Short,  40  Ala.  886. 
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been  fully  considered  In  other  parts  of  this  book,  to  which  the 
reader  is  referred.  That  the  prohibition  against  laws  impairing 
the  obligation  of  contracts  may  in  some  cases  amount  to  a  check 
upon  the  power  of  taxation  inherent  in  a  state,  will  appear  from 
an  examination  of  the  authorities  cited  in  the  margin.'*  And  a 
state  law  imposing  taxation  which  would  be  repugnant  to  the  stip- 
ulations of  a  treaty  made  by  the  United  States  with  a  foreign  na- 
tion would  be  void,  for  the  treaty  is  declared  by  the  constitution 
to  be  the  supreme  law  of  the  land,  anything  in  the  constitution  or 
laws  of  the  state  to  the  contrary  notwithstanding."*  But  the  fed- 
eral constitution  does  not  prohibit  a  state  from  taxing  h^  resident 
citizens  for  debts  held  by  them  against  a  nonresident,  evidenced 
by  his  bond  and  mortgage  on  land  in  another  state.*^ 

LIMITATIONS  IMPOSED  BY  STATE  CONSTITUTIONS. 

160.  The  legislature  of  a  state  is  flirther  circumscribed  in 
the  exercise  of  the  sovereign  power  of  taxation,  by  various 
limitations  found  in  the  state  constitution.  Whatever  these 
restrictions  may  be,  in  the  particular  state,  they  must  be 
strictly  observed. 

161.  But  an  intention  to  limit  the  power  of  taxation  will 
never  be  presumed;  it  must  be  shown  to  follow  from  clear 
and  definite  provisions  of  the  constitution. 

"Great  as  is  the  power  of  the  state  to  tax,''  says  Judge  Cooley, 
''the  people  may  limit  its  exercise  by  the  legislative  authority  at 
pleasure.  This,  however,  can  only  be  done  by  the  constitution  of 
the  state.  And  limitations  or  restrictions  upon  the  exercise  of  this 
essential  power  of  sovereignty  can  never  be  raised  by  implication, 
but  the  intention  to  impose  them  must  be  expressed  in  clear  and 
unambiguous  language."  ■•  In  some  of  the  states,  the  constitution 
prescribes  or  limits  the  amount  to  be  raised  by  state  taxation  in 
any  one  year.    A  provision  of  this  sort  is  self-executing,  for  any 

>■  Murray  v.  Charleston,  06  T7.  8.  432;  Hartman  v.  Greenhow,  102  U.  S.  672. 

••CJooley,  Tax'n,  100. 

tT  Kirtland  v.  Hotchkiss,  100  U.  S.  401« 

••  Cooley,  Taz'n,  101. 
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taxation  In  excess  of  the  rate  allowed  would  be  merely  void  and 
could  not  be  collected  by  process  of  law.  In  several  states,  the 
fundamental  law  requires  that  every  statute  imposing  a  tax  shall 
state  distinctly  the  object  of  the  same,  to  which  only  it  shall  be 
applied.  In  some,  the  constitution  declares  that  poll  taxes  are  op- 
pressive and  specifically  forbids  their  imposition.  It  is  scarcely  nec- 
essary to  say  that  no  power  resides  in  the  legislature  of  any  state 
to  override  provisions  of  this  description,  imposed  as  limitations 
upon  its  authority  by  the  people  themselves  in  framing  their  consti- 
tution. 

Furthermore,  it  is  a  general  principle  that  the  taxing  powers  of 
a  state  are  limited  to  persons  and  property  within  and  subject  to 
its  jurisdiction.  Hence  it  is  entirely  incompetent  for  one  state  to 
tax  real  property  which  lies  within  the  boundaries  of  another,  and 
if  an  attempt  at  such  taxation  is  made,  the  right  to  tax  the  land 
in  the  latter  state  will  not  be  affected  thereby."®  For  a  similar 
reason,  the  taxing  power  of  a  state  does  not  extend  to  intangible 
personal  property  owned  by  a  non-resident  of  the  state.  Thus, 
where  a  person  residing  in  the  state  of  New  York  owned  stock 
representing  the  debt  of  the  city  of  Baltimore,  it  was  held  that  such 
Ptock  was  not  taxable  by  the  state  of  Maryland.*** 

It  is  also  within  the  power  of  the  legislature  (as  will  more  fully 
appear  in  another  chapter)  to  bind  the  state,  by  contract  founded 
on  a  consideration,  to  exempt  particulac  property  from  taxation, 
either  for  a  limited  period  or  indefinitely.  And  when  this  has  been 
done,  the  contract  so  established  imposes  a  limitation  upon  the 
taxing  power  of  the  state.  •  For  any  attempt  to  impose  taxes  on 
prox)erty  so  exempted  would  be  a  violation  of  the  obligation  of  the 
contract,  and  therefore  unconstitutionaL 

FUBFOSES  OF  TAXATION. 
162.  One  invariable  limitation  upon  the  power  of  taxa- 
tion is  that  it  must  always  be  exercised  for  the  benefit  of 
the  public,  never  for  the  advantage  of  individuals. 

t»  Wlnniplaeogee  Lake  Ck)tton  ft  Woolen  Maaurg  Co.  ▼.  Gilford,  M  N.  H. 
887,  10  AtL  848. 

«o  Mayor,  etc.,  of  Baltimore  v.  Hussey,  07  Md.  112,  9  AtL  19;  Case  of  State 
Tax  on  Foreign-Held  Bonda,  15  WalL  817. 
BL.OONST.L.— 25 
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163.  Whether  or  not  a  particular  purpose  of  tcucation  is 
a  << public"  purpose,  is  a  question  which  must  be  deter- 
mined, in  the  first  instance,  by  the  legislature.  But  its  de- 
termination is  not  conclusive.  And  if  the  courts  can  see 
that  the  purpose  of  the  tax  is  plainly  and  indubitably  a 
private  purpose,  they  will  not  allow  its  collection. 

That  the  purposes  for  which  the  power  of  taxation  may  be  em- 
ployed must  be  public  purposes  is  a  necessary  deduction  from  the 
definition  of  taxation.  It  does  not  consist  in  the  power  to  take  the 
money  or  property  of  the  citizens  generally.  But  it  is  the  power 
to  raise  funds,  by  enforced  proportional  contributions,  for  the 
support  of  government  and  for  the  means  of  carrying  into  effect  the 
objects  for  which  government  is  established.  This  being  the  case, 
it  is  not  even  important  to  inquire  whether  the  constitution  of  the 
particular  state  expressly  forbids  taxation  for  other  than  public 
purposes.  Even  the  most  unlimited  grant  of  power  to  a  legislature 
could  not  justify  confiscation  of  private  property  under  the  pre- 
tense of  taxation.  The  limitation  will  always  exist  by  necessary 
implication.  As  is  said  by  the  courts,  the  general  grant  of  legis- 
lative power  in  the  constitution  of  a  state  does  not  authorize  the 
legislature,  in  the  exercise  either  of  the  right  of  eminent  domain 
or  of  the  power  of  taxation,  to  take  private  property,  without  the 
owner's  consent,  for  any  but  a  public  object.*^ 

But  the  question,  what  purposes  are  to  be  considered  "public," 
within  the  meaning  of  this  limitation,  is  one  which  gives  rise  to 
many  controversies  and  not  a  little  confusion  in  the  authoritiea 
A  few  general  rules  may  be  laid  down,  which  will  suffice  to  show 
the  lines  on  which  the  inquiry  must  be  conducted,  and  the  tests 
usually  applied  to  determine  the  question. 

In  the  first  place,  in  order  that  an  object  of  taxation  should  be 
public,  it  is  necessary  that  it  should  be  for  the  benefit  and  ad- 
vantage of  the  whole  people.  But  it  is  not  necessary  to  show  that 
a  direct  and  pecuniary  benefit  will  accrue  to  each  person  to  be 
affected  by  the  tax.  All  citizens  are  interested  in  the  general  wel- 
fare of  the  state.     Whatever  promotes  the  prosperity  of  the  whole 


41  Ck>le  V.  La  Grange,  118  U.  S.  1«  5  Sup.  Gt  416. 
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community  makes  for  the  advantage  of  each.  All  persons  are 
vitally  concerned  In  the  peace,  order,  and  good  government  of  the 
country'  in  which  they  live.**  In  the  next  place,  although  the  prox- 
imate object  of  the  tax  may  be  the  benefit  or  advantage  of  an  indi- 
vidual, it  does  not  always  follow  that  the  general  object  may  not 
be  the  public  welfare.  For  the  object  in  conferring  this  benefit 
upon  an  individual  may  be  intimately  connected  with  the  ad- 
vantage of  the  whole  people.  For  example,  when  the  government 
assumes  to  make  grants  of  land  or  money  as  bounties,  or  to  pay 
pensions  to  retired  or  disabled  oflacers,  civil  or  military,  it  Is  true 
that  the  persons  to  receive  the  gift  are  most  directly  concerned. 
But  the  grant  is  made  upon  consideration  of  public  services  ren- 
dered or  to  be  rendered,  and  is  calculated  and  intended  to  promote 
the  efficiency  and  fidelity  of  the  public  service  by  extending  the 
hope  of  a  reward  In  certain  contingencies.  The  only  question  as 
to  such  laws  Is  therefore  one  of  wisdom  and  expediency;  It  Is  a 
political  question,  not  a  legal  question.**  In  the  next  place,  a 
'^'public  purpose"  invariably  means  a  purpose  which  concerns  the 
aggregate  of  the  people  within  the  jurisdiction  of  the  government 
which  authorizes  the  assessment.  For  example,  the  construction 
of  a  system  of  sewers,  or  parks,  or  waterworks,  in  a  city,  is  a  public 
purpose,  so  far  as  concerns  the  residents  of  the  city,  and  therefore 
a  legitimate  object  of  municipal  taxation.  But  it  Is  not  a  public 
purpose  as  regards  the  people  of  the  state  at  large.  Hence  the 
tax  area  must  be  restricted  to  the  district  to  be  benefited.  Tax- 
ation of  the  whole  state  for  such  a  purpose  would  be  clearly 
inadmissible.  And  conversely,  there  may  be  a  public  purpose 
which  would  serve  as  a  basis  for  state  taxation,  but  would  not 
uphold  the  taxation  which  Its  municipal  corporations  might  law- 
fully vote  and  collect.  And  so  again,  a  tax  cannot  be  imposed 
exclusively  on  any  subdivision  of  the  state  to  pay  an  Indebtedness 
OP  claim  which  Is  not  peculiarly  the  debt  of  such  subdivision,  or  to 
raise  money  for  any  purpose  not  peculiarly  for  the  benefit  of  such 
subdivision.  In  other  words,  if  the  tax  be  laid  upon  one  of  the 
municipal  subdivisions  of  the  state  alone,  the  purpose  must  not  only 

4t  New  York,  L.  B.  &  W.  B.  Go.  v.  Oommissioners,  48  Ohio  St  249,  27  N. 
IB.548. 
4t  Codiey,  Tax'n,  lU. 
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be  publiOy  as  regards  the  people  of  tliat  municipalityy  but  also 
local." 

We  have  said  that  the  determination  of  the  question  whether  or 
not  a  particular  object  is  a  public  purpose,  so  as  to  justify  taxation, 
belongs  in  the  first  instance  to  the  legislature.  This  means  that  the 
legislature  must  judge  of  the  public  nature  of  the  proposed  expend- 
iture; that  their  determination  is  presumed  to  be  correct;  that  it 
will  in  any  case  be  sufficient  to  authorize  the  persons  charged  with 
the  levy  and  collection  of  the  tax  in  proceeding  with  their  duties; 
that  when  the  question  is  presented  to  the  courts  they  will  decide 
it  as  one  of  law,  giving  to  the  legislative  action  every  presumption 
of  regularity  and  validity,  and  refusing  to  hold  the  legislative  body 
down  to  any  narrow  or  technical  rule,  and  not  interfering  unless  the 
violation  of  the  principle  involved  is  dear  and  unquestionable.  **To 
justify  the  court  in  arresting  the  proceedings,  and  in  declaring  the 
tax  void,  the  absence  of  all  possible  public  interest  in  the  purposes 
for  which  the  funds  are  raised  must  be  clear  and  palpable,  so  dear 
and  palpable  as  to  be  perceptible  by  every  mind  at  the  first  blush."  *• 
But  If  the  courts  can  perceive,  on  the  face  of  the  tax  law,  that  the 
purpose  is  a  private  purpose  and  not  one  which  would  justify  the 
imposition  of  taxes,  then  they  will  give  relief  to  any  person  aggrieved 
who  brings  his  case  properly  before  them.  This  may  be  done,  in 
some  cases,  by  enjoining  the  collection  of  the  tax;  in  others,  by  al- 
lowing the  recovery  of  taxes  paid  under  protest,  or  damages  for  the 
seizure  of  property  in  pursuance  of  its  authority. 

Among  the  many  and  varied  purposes  for  which  money  is  usually 
raised  by  taxation,  there  are  some  which  are  unquestionably  "pub- 
lic'* in  every  proper  sense  of  the  term.  And  there  are  others,  in 
regard  to  which  it  is  not  always  clear  whether  they  are  so  far 
public  as  to  constitute  a  legitimate  basis  for  taxation.  We  shall 
proceed  to  consider  some  of  these  cases  briefly.     The  preservation 

44  Sanborn  y.  Oommlssioaers  of  Rice  Co.,  9  Minn.  273  (Oil.  258);  McBean 
y.  Chandler,  9  Heisk.  849;  WeUs  y.  City  of  Weston,  22  Mo.  384;  Liyingston 
Co.  V.  Welder,  64  IlL  427. 

*»  Booth  V.  Town  of  Woodbury,  32  Conn.  118;  Walker  y.  City  of  Cincinnati, 
21  Ohio  St.  14;  Stockton  &  Y.  R.  Co.  y.  City  of  Stodcton,  41  CaL  147,  173; 
Weismer  y.  Village  of  Douglas,  64  N.  Y.  91;  Sharpless  y.  Mayor,  21  Pa.  St 
147;  Bnglish  v.  OUver,  28  Ark.  817. 
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of  the  public  peaoe  and  the  good  order  of  the  community;  provision 
for  the  due  and  efficient  administration  of  justice,  the  enforcement 
of  ciyil  rights,  and  fhe  punishment  and  prevention  of  crime;  pro- 
vision for  the  compensation  of  public  ofiQcers;  for  erecting,  main- 
taining, repairing,  and  protecting  the  public  buildings  and  public 
property  in  general;  paying  the  expenses  of  legislation  and  of  ad- 
ministering the  laws;  establishmg  jand  maintaining  free  public 
schools  and  other  public  institutions  of  learning;  public  charities, 
including  the  relief  of  paupers,  the  care  of  the  indigent  sick,  blind, 
or  insane,  and  the  maintenance  of  public  asylums,  hospitals,  and 
work-houses;  the  construction,  repair,  and  improvement  of  public 
roads,  including  highways,  turnpikes,  and  paved  streets  in  cities; 
the  enforcement  of  sanitary  regulations,  designed  to  protect  or 
promote  the  public  health;  the  maintenance  of  public  parks  or 
pleasure  grounds  in  the  cities;  the  payment  of  such  public  debts  as 
were  lawfully  and  constitutionaUy  contracted;  the  enforcement  or 
discharge  of  certain  public  obligations  which,  though  not  legally 
a  liability  of  the  state  or  municipality,  are  of  clear  moral  obligation, 
— ^all  these  are  plainly  and  admittedly  "public**  purposes,  and  proper 
to  be  provided  for  by  general  taxation. 

But  when  we  pass  from  those  objects  which  are  properly  the  care 
and  duty  of  the  government,  or  which  are  calculated  to  benefit  the 
entire  community,  to  those  which  work  a  benefit  only  to  private  per- 
sons, we  cross  the  line  and  enter  upon  the  region  of  unlawful  exac- 
tions. For  example,  though  it  was  at  one  time  doubted  whether 
municipal  corporations  could  legally  donate  money  or  issue  their 
obligations  in  aid  of  the  construction  of  railroads,  the  great  pre- 
ponderance of  authority,  at  present,  is  in  favor  of  the  constitution- 
ality of  stock  subscriptions  by  municipalities  in  aid  of  such  roads, 
when  duly  authorized  by  the  legislature,  and  of  taxation  by  them 
for  the  payment  of  their  bonds  given  to  the  railroad  companies. 
These  roads  are  regarded  as  improved  modem  highways,  and  al- 
though they  are  owned  by  private  corporations,  they  are  of  direct 
benefit  to  the  entire  people  of  the  districts  through  which  thej 
pass.^*     But  on  the  other  hand,  it  is  well  settled  that  municipal 

«•  GUman  v.  Olty  of  Sheboygan,  2  Black  (17.  S.)  510;  Augusta  Bank  v.  Au- 
gusta, 49  Me.  607;  Walker  v.  Cincinnati,  21  Ohio  St  14;  Stockton  &  Y.  B.  Oo. 
V.  City  of  Stockton,  41  Cal.  147.  Compare  People  v.  Township  Board  of  Salem, 
20  Mich.  402. 
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corporations,  with  or  without  the  eanction  of  legiBlative  authority, 
haye  no  legal  power  to  donate  money,  lend  their  credit,  or  iBsue 
their  obligations,  to  aid  in  the  erection  or  conduct  of  manufactories 
or  other  business  enterprises  owned  and  controlled  by  private  per- 
sons, or  as  a  means  of  securing  the  location  of  such  enterprises 
in  the  particular  community;  taxation  for  such  purposes  is  not 
legitimate,  and  such  obligations,  if  issued,  are  yoid>^  Again,  it  is 
admittedly  proper  for  the  state,  or  its  municipalities,  to  undertake 
the  work  of  draining  and  reclaiming  marsh  and  swamp  lands,  for 
the  purpose  of  abating  the  nuisance  which  such  places  create,  and 
thereby  promoting  the  public  health,  and  the  construction  of  lev- 
ees, embankments,  and  ditches,  and  in  furtherance  of  these  objects 
the  power  of  taxation  may  be  employed.**  But  all  such  works 
must  be  public  in  their  nature,  that  is,  they  must  be  for  the  benefit 
of  the  whole  population  of  the  district  taxed,  or  else  the  raising 
of  money  by  taxation  cannot  be  justified.  Thus,  a  tax  to  construct 
a  drain,  on  private  property,  in  which  the  public  are  not  concerned, 
OP  of  a  dam  which  at  discretion  is  to  be  devoted  to  private  purposes, 
is  invalid.**  So  again,  while  it  is  not  denied  that  the  establish- 
ment of  free  public  schools,  for  the  instruction  of  children  of  citi- 
zens in  the  elementary  branches  of  secular  learning,  is  a  proper 
object  of  taxation,  yet  it  is  generally  conceded  that  religious  in- 
struction does  not  stand  on  the  same  basis,  and  cannot  be  provided 
for  by  the  application  of  public  money.'®  In  further  illustration 
of  this  difference,  it  may  be  noticed  that  while  public  parks,  since 
they  contribute  so  largely  to  the  public  welfare  in  a  variety  of  ways, 

«T  ParkerabUTg  v.  Brown,  106  17.  S.  487,  1  Supi  Ot  442;  Oltizens*  6&v.  & 
Loan  Ass'n  v.  Topeka,  20  WalL  655;  AUen  v.  Inhabitants  of  Jay,  60  Me.  124; 
Brewer  Brick  Ga  v.  Brewer,  62  Me.  62.  Bonds  of  a  county  Issued  to  aid  a 
company  In  improving  the  water  power  of  a  river  for  the  purpose  of  propelling 
public  grist  mills,  are  Issued  to  aid  in  constructing  a  "work  of  internal  im- 
provement," fbr  which  taxation  is  lawful.  Blair  v.  Cuming  Co.,  Ill  U.  S.  863, 
4  Sup.  Ct  44;  Burlington  Tp.  v.  Beasly,  04  U.  S.  810.  Compare  Osborne  v. 
County  of  Adams,  106  U.  S.  181, 1  Sup.  Ct.  168. 

48  Dlngley  v.  Boston,  100  Mass.  544;  Tide- Water  Ca  v.  Coster,  18  N.  J.  Kq. 
518;   Egyptian  Levee  Co.  v.  Hardin,  27  Mo.  495. 

«•  People  V.  Board  of  Sup'rs  of  Saginaw  Co.,  26  Mich.  222;  Attorney  General 
V.  Eau  Claire,  87  Wis.  40a 

•0  Cooley,  Tax'n,  lia 
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especially  in  the  large  oitiefl^  are  proper  objects  for  the  expenditure 
of  public  funds,  yet  it  is  no  part  of  the  office  of  government  to  pro- 
Tide  amusements  for  the  people.  Thus,  it  is  held  that  a  city  has 
no  authority  to  furnish  an  entertainment  for  the  citizens  and  guests 
of  the  city,  on  a  public  holiday,  at  the  public  expense.** 

EQUALITY  AND  UNIFOBMITY  IN  TAXATION. 

184.  In  many  of  the  states,  In  pursuance  of  a  general 
rule  of  Justice  and  sound  public  policy,  the  constitutions 
provide  that  taxation  shall  be  equal  and  uniform  through- 
out the  state,  or  throughout  each  municipality  levying  a 
tax. 

166.  This  provision  is  intended  as  a  guide  and  standard 
for  the  action  of  the  legislature,  but  cannot  be  made  a 
test  of  the  validity  of  a  tax  law,  in  the  courts,  unless  in 
cases  of  a  very  gross  and  palpable  violation  of  its  injunc- 
tions. 

That  taxation  should  be  equal  is  not  only  a  maxim  of  constitu- 
tional law,  but  alBO  a  fundamental  principle  of  sound  political  econ- 
omy. That  the  public  revenues  should  not  be  raised  by  unjust  and 
discriminating  impositions  upon  a  few,  but  that  all  the  citizens  should 
be  called  upon  to  contribute  to  the  support  of  government  as  nearly 
as  possible  in  proportion  to  their  respective  abilities,  or  in  proportion 
to  the  property  which  they  enjoy  under  the  protection  of  the 
government,  is  an  obvious  requirement  of  justice.  In  theory,  tax- 
ation should  fall  equally  and  uniformly  upon  all,  and  be  levied 
with  perfect  justice.  But  in  practice,  such  a  result  is  not  attain- 
able. No  tax  law  has  ever  been  devised  which  did  not  involve 
some  measure  of  Inequality  or  some  lack  of  uniformity.  *Ter- 
feet  equality  in  the  assessment  of  taxes  is  unattainable.  Approx- 
imation to  it  is  all  that  can  be  had.  Under  any  system  of  tax- 
ation, however  wisely  and  carefully  framed,  a  disproportionate 
share  of  the  public  burdens  will  be  thrown  on  certain  kinds  of 
property,  because  they  are  visible  and  tangible,  while  others  are 


•1  Hodges  V.  City  of  Buffalo,  2  Denlo  (N.  Y.)  110. 
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of  a  nature  to  einde  yigilance ."  ••  It  rests  within  the  exclusive 
power  and  jnrlsdiction  of  the  legislature  to  decide,  subject  only 
to  the  limitations  of  the  constitution,  for  what  purposes  reYenue 
shall  be  raised  by  taxation,  and  at  what  times  and  in  what  man- 
ner. And  it  must  also  select  the  objects  for  taxation.  In  all  these 
matters,  the  legislative  discretion  is  conclusive,  and  it  belongs  to 
no  other  branch  of  the  government  to  question  it  or  set  it  aside.^' 
And  it  follows  that  the  courts  have  no  power,  on  the  application  of 
an  individual,  to  declare  a  tax  illegal  and  void,  merely  because  it 
is  made  to  appear  that  some  other  method  of  levying  the  contribu- 
tion, or  apportioning  the  individual  shares  of  the  public  burden, 
would  probably  or  certainly  have  secured  a  more  exact  justice  and 
equality.  But  still,  when  the  particular  case  is  on  its  face  so  pal- 
pably oppressive  and  unequal  as  to  furnish  conclusive  evidence  that 
equality  was  not  sought  for  but  avoided,  and  that  confiscation,  in- 
stead of  lawful  taxation,  was  designed,  then  it  is  the  right  and  duty 
of  the  judiciary  to  declare  that  the  legislative  body  has  overstepped 
the  limits  of  its  legal  discretion,** 

In  practice,  therefore,  "equality'*  in  taxation  means  that^  as  near- 
ly as  may  be  practicable,  all  the  citizens  should  be  called  upon  to 
pay  taxes,  which  taxes  shall  be  strictly  proportioned  to  the  rela- 
tive value  of  their  taxable  property.  And  "uniformity"  in  taxation 
means  that  all  taxable  articles,  or  kinds  of  property,  of  the  same 
class,  shall  be  taxed  at  the  same  rate.  It  does  not  mean  that  lands, 
chattels,  securities,  incomes,  occupations,  franchises,  privileges,  ne- 
cessities, and  luxuries,  shall  all  be  assessed  at  the  same  rate.  Dif- 
ferent articles  may  be  taxed  at  different  amounts,  provided  the  rate 
is  uniform  on  the  same  class  everywhere,  with  all  people,  and  at 
all  times.**  Hence  this  constitutional  requirement  does  not  pre- 
vent the  legislature  from  arranging  the  different  subjects  of  taxation 
in  distinct  classes  and  making  discriminations  in  the  rate  of  tax  im- 
posed upon  the  several  classes,  if  it  be  done  in  pursuance  of  a  fair  and 
reasonable  ^stem.    For  example,  a  statute  imposing  a  tax  on  debts, 

«s  Oom.  V.  People's  Five  Cents  Sav.  Bank,  5  AUen  (Mass.)  428,  486. 
*s  Mayor,  etc.,  of  Athens  v.  Long,  54  Ga.  330. 

««Gom.  V.  People's  Five  Gents  Sav.  Bank,  5  AUen  (Mass.)  436;    Dundee 
Mortg.  Trust  Inv.  Go.  v.  School  Dist,  19  Fed.  359. 
stMmer,  Const  241. 
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to  be  assessed  on  the  actual  value  of  debts  owing  from  IndlvldnalSy 
and  on  the  nominal  yalne  of  debts  owing  from  private  corporations,  / 
is  not  nnconstitntional,  since  it  makes  corporate  debts  the  subject  y ' 
of  a  distinct  class  for  purposes  of  taxation,  which  the  legislature 
has  power  to  do.*'  And  when  a  principle  of  classification  is  thus 
adopted,  the  interference  of  the  judicial  department  will  not  be 
justified,  unless  the  classification  adopted  should  be  based  upon 
an  invidious  and  unreasonable  distinction  or  difference  with  refer- 
ence to  similar  kinds  of  property,  or  unless  there  should  be  discov- 
ered a  lack  of  uniformity  within  the  limits  of  the  same  class.*^ 

Special  assessments  for  local  improvements,  although  they  are 
subject  to  the  rule  of  equality  and  uniformity  in  respect  to  the 
property  on  which  they  are  levied,  are  not  taxes,  within  the  mean- 
ing of  the  constitutional  and  statutory  provisions  on  the  general 
aubject  of  taxation.  "The  legislature,  in  the  exercise  of  its  power 
of  taxation,  has  the  right  to  direct  the  whole  or  a  part  of  the  ex- 
pense of  a  public  improvement,  such  as  the  laying  out,  grading, 
or  repairing  of  a  street,  to  be  assessed  upon  the  owners  of  lands  ben- 
efited thereby;  and  the  determination  of  the  territorial  district 
which  should  be  taxed  for  a  local  improvement  is  within  the  prov- 
ince of  legislative  discretion."  •■  But  the  constitutional  principle 
under  consideration  requires  that,  when  tbe  class  of  persons  who 
are  to  bear  the  expense  is  once  ascertained,  the  assessment  shall 
be  made  among  them,  not  arbitrarily,  but  according  to  the  relative 
value  of  their  property  to  be  benefited   by  the  improvement/* 

The  rule  of  equality  and  uniformity  may  be  said  generally  to  de- 
mand that  all  persons  who  are  liable,  or  all  property  which  is  liable, 
to  taxation  should  be  called  upon  to  bear  a  share  of  the  public  bur- 
dens. Yet  the  exemption  of  persons  or  property  from  taxation  will 
not  invariably  or  necessarily  violate  this  rule.  Especially  is  this 
the  case  where  the  exemptions  were  made  by  reason  of  a  public 
benefit  or  other  adequate  consideration  moving  to  the  state  from 
the  parties  exempted.    And  the  general  principle  is  not  to  be  taken 

»•  Com.  V.  Lehigh  VaL  R.  Co.,  129  Pa.  St.  429.  18  Ati.  406,  410. 
«7  SiDger  lianufg  Go.  v.  Wright,  88  Fed.  121;    People  v.  Henderson,  12 
€olo.  869,  21  Pac.  144. 
88  Spencer  v.  Merchant,  125  U.  S.  845,  8  Sup.  Ct  921. 
i»  Taylor  v.  Palmer,  81  Cal.  240. 
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io  itrictlj  SB  to  deny  fhe  validity  of  fhe  exemptions  usually  made 
for  special  reasons  of  public  policy,  such,  for  example,  as  the  me^ 
chanic's  tools,  household  furniture  to  a  limited  extent,  the  prop- 
erty of  the  rery  poor,  and  the  property  of  religious,  educational, 
and  charitable  associations.  Commutation  of  taxes  is  not  in  gen- 
eral either  unconstitutional  or  productive  of  inequality  or  a  want 
of  uniformity.  For  example,  where  a  tax  is  levied  in  labor  or  any- 
thing else  than  money,  and  the  privilege  is  extended  to  the  tax  payer 
of  commuting  the  tax  by  the  payment  of  an  equivalent  in  money, 
such  a  prorision  is  valid  and  legal,  provided  the  privilege  is  offered 
to  all  who  are  called  upon  to  pay  the  tax,  without  partiality  or  ex- 
caption.®®  So  it  is  within  the  power  of  the  legislature  to  enact  that 
a  railroad  company  shall  have  immunity  from  st^te  and  county 
taxation  upon  a  quarterly  payment  of  a  certain  amount  in  commu- 
tation, the  right  being  reserved  on  the  part  of  the  state  to  annul 
the  agreement  at  any  time.'^ 

▲  just  objection  to  a  system  Involving  double  taxation  would 
appear  to  follow  as  a  corollary  from  the  rule  requiring  equality  and 
uniformity.  But  this  must  be  taken  with  important  restrictions. 
It  not  infrequently  happens  that  personal  property  will  be  subject 
to  duplicate  taxation.  A  system  of  indirect  taxes  combined  with 
a  system  of  general  taxation  by  value  will  usually  produce  this 
result;  as  where  corporate  stock  is  taxed  and  also  the  corporation 
itself,  or  where  the  purchaser  of  property  on  credit  is  taxed  for 
its  value  and  the  vendor  on  the  debt  Now  while  these  results  are 
apparently  opposed  to  the  rule  of  equality,  the  courts  unite  in  hold- 
ing that  taxation  is  not,  for  this  reason  alone,  invalid.®'  Nevertlie- 
less,  there  are  certain  cases  where  the  duplication  of  the  public 
burden  would  be  so  palpably  unfair  and  partial  as  to  be  clearly  in- 
compatible with  any  constitution  which  prescribes  equality  and 
uniformity  as  the  general  rule  for  tax  legislation.  Such  is  the  case 
where  one  person  is  called  upon  to  pay  two  assessments  upon  the 
same  property  while  his  neighbor  pays  but  one,  e.  g.,  where  a  mer- 
chant's stock  in  trade  is  taxed  as  such,  and  also,  by  value,  as  a  part 

•0  Cooper  v.  Ash,  76  111.  11. 

•1  Neary  v.  Railroad  Co.,  7  Honst.  419,  9  Atl.  405. 

•s  Augusta  Bank  v.  Augusta,  86  Me.  255,  259. 
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of  his  general  estate.**  And  the  presumption  Is  always  against 
donble  taxation,  and  a  law  will  not  be  so  constnied  aa  to  produce 
this  result,  unless  it  is  required  by  the  plain  and  unambiguous  terms 
of  the  aot|  or  by  necessary  implication  from  its  language. 

TAXATION  AND  REPRESENTATION. 

166.  It  is  a  fandamental  maxini  of  republican  govern- 
ment that  taxation  and  representation  should  go  together. 
But  this  means  that  the  local  legislature  should  make  the 
local  laws,  including  tax  laws.  It  does  not  mean  that  a 
tax  law  is  invalid  unless  every  person  who  is  liable  to  pay 
a  part  of  the  tax  had  a  vote  in  the  election  of  the  legisla- 
tive body  which  imposed  it. 

*Trhis  principle,''  says  Cooley,  *Tias  sometimes  been  appealed  to 
as  if  it  meant  that  no  person  could  be  taxed  unless  in  the  body 
which  voted  the  tax  he  was  represented  by  some  one  in  whose 
selection  he  had  a  voice;  but  it  never  had  any  such  meaning  and 
never  could  have,  without  excluding  from  taxation  a  very  large 
proportion  of  all  the  property  of  the  state.  If  the  privilege  of 
voting  for  representatives  in  the  government  were  the  only  or  even 
the  principal  benefit  received  from  government,  there  might  be  the 
highest  reason  in  exempting  the  non-voting  infant  or  alien  from 
taxation;  but  this  privilege  to  any  particular  individual,  as  com- 
pared with  the  protection  of  life,  liberty,"  and  property,  is  really 
insignificant  And  so  long  as  all  persons  cannot  participate  in 
government  the  limits  of  exclusion  and  admission  must  always  be 
determined  on  considerations  of  general  public  policy."  •*  It  is 
held  by  the  courts,  therefore,  and  notwithstanding  the  maxim  in 
c]uestion,  that  the  property  of  persons  who  have  not  the  right  to 
vote  may  be  taxed,  if  the  legislature  shall  so  determine.*'  And  a 
peculiarly  apposite  illustration  of  this  is  found  in  the  District  of 
Golumbia,  where  the  citizens  have  no  right  of  suffrage  and  where, 
nevertheless,  congress  has  the  right  to  impose  taxes  ui>on  all 
property  owners.'*     At  the  same  time,  it  is  undoubtedly  the  rule 

•»  Cooley,  Tax'n,  225.  •*  CJooley,  Tax'n,  58. 

••  Wheeler  v.  WaU,  6  Allen  (Mass.)  558;   Smith  v.  Macon,  20  Ark.  17. 

«•  Loughborough  y.  Blake,  6  Wheat  817. 
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that  tax  laws  are  to  be  construed,  if  possible,  so  as  not  to  impose 
taxes  without  the  consent  of  the  people  taxed,  op  of  their  imme- 
diate representatives.** 

TAXATION  UNDER  THE  POLICE  FOWEB. 
167.  Beside  the  general  power  of  taxation,  the  state  has 
power  to  impose  burdens,  in  the  nature  of  taxes,  upon 
special  occupations  or  special  kinds  of  property,  with  a 
view  rather  to  regulation  than  to  revenue,  under  the  power 
of  police. 

^'There  are  some  cases  In  which  levies  are  made  and  collected 
under  the  general  designation  of  taxes,  or  under  some  term  em- 
ployed in  revenue  laws  to  indicate  a  particular  class  of  taxes, 
where  the  imposition  of  the  burden  may  fairly  be  referred  to 
some  other  authority  than  to  that  branch  of  the  sovereign  power 
of  the  state  under  which  the  public  revenues  are  apportioned 
and  collected.  The  reason  is,  that  the  imposition  has  not  for  its 
object  the  raising  of  revenue,  but  looks  rather  to  the  r^ulation 
of  relative  rights,  privileges,  and  duties  as  between  individuals,  to 
the  conservation  of  order  In  the  political  society,  to  the  encour- 
agement of  industry,  and  the  discouragement  of  pernicious  em- 
ploymenta  Legislation  for  these  purposes  it  would  seem  proper 
to  look  upon  as  being  made  in  the  exercise  of  that  authority 
which  is  inherent  in  every  sovereignty,  to  make  all  such  rules  and 
regulations  as  are  needful  to  secure  and  preserve  the  public  order 
and  to  protect  each  individual  in  the  enjoyment  of  his  own  rights 
and  privileges  by  requiring  the  observance  of  rules  of  order,  fair- 
ness, and  good  neighborhood,  by  all  around  hiuL  This  manifesta- 
tion of  the  sovereign  authority  is  usually  spoken  of  as  the  police 
power."  ••  Examples  of  this  kind  of  assessments  are  to  be  seen 
in  the  usual  license  fees  for  pursuing  certain  occupations  which 
have  an  intimate  relation  to  the  public  health  or  morals,  such 
as  the  occupation  of  a  retail  liquor  seller,  and  also  in  assessments 
for  the  construction  or  repair  of  8ewer%  sidewalks,  levees,  drains, 
and  other  such  works.** 

•f  Kessy  v.  Bricker,  00  Pa.  St  0.  •*  Cooley,  Tax'n,  588. 

«•  Yoongblood  v.  Sexton,  82  Mich.  406. 
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DEFINITION  AND  NATURE  OF  THE  FOWEB. 

168.  The  right  of  eminent  domain  is  the  right  of  the 
nation  or  the  state,  or  of  those  to  whom  the  power  has 
been  lawfully  delegated,  to  condemn  private  property  to 
public  use,  and  to  appropriate  the  ownership  and  posses- 
sion of  such  property  for  such  use,  upon  paying  to  the 
owner  a  due  compensation,  to  be  ascertained  according  to 
law. 

There  has  beea  a  certain  amblgnity  in  the  nse  of  the  term  "em- 
inent domain"  in  consequence  of  a  confusion  between  the  power 
and  jurisdiction  which  the  state  exercises  over  the  public  property, 
and  the  right  and  power  of  the  state  to  assume  the  ownership  of 
that  which  before  was  private  property.  There  is  a  lawful  author- 
ity in  every  sovereignty  to  control  and  regulate  those  rights  of  a 
public  nature  which  pertain  to  its  citizens  in  common.  For  exam- 
ple, in  regard  to  the  public  waters  of  the  state,  it  is  the  prerogative 
of  the  state  to  define  and  regulate  the  right  of  fishing  in  such  waters. 
So  also,  unless  grants  to  private  persons  interfere,  the  state  is  the 
owner  of  the  tide-lands,  or  sea-shore,  along  its  water  front,  and  it 
may  regulate  the  use  of  such  lands,  to  the  limits  of  its  territorial 
jurisdiction,  by  prescribing  the  terms  and  conditions  on  which 
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wharves,  piers,  and  other  structures  may  be  maintained.^  So  again, 
the  state  is  the  paramount  owner  of  the  public  parks,  reserrations, 
the  state  buildings,  and  other  such  public  property.  But  it  is  not 
an  accurate  use  of  language  to  apply  the  term  "eminent  domain"  to 
such  property  4us  is  owned  directly  by  the  goyemment  and  which 
has  not  yet  passed  into  any  private  ownership.  Such  property  is 
more  correctly  described  as  the  "national  domain"  or  the  **public 
domain,"  as  the  case  may  be,  and  the  power  of  the  nation  or  of  the 
state  over  it  is  best  designated  as  "territorial  sovereignty.*  The 
word  "eminent,"  in  this  connection,  implies  a  power  or  title  which 
is  paramount  to  some  other  power  or  title.  It  implies  that  the 
land  is  held  in  private  ownership,  but  that  there  exists  in  the  state 
a  higher  claim,  namely,  the  right  to  divest  that  ownership  and  vest 
the  title  in  the  state,  when  the  public  exigencies  demand  it,  and 
upon  making  just  compensation.  The  right  of  eminent  domain  is 
therefore  a  survival  of  the  common-law  notion  that  the  ultimatt^ 
title  to  all  lands  was  vested  in  the  sovereign.  It  is  true  that  in 
this  country  all  tenures  are  now  allodial.  And  the  eminent  domain 
does  not  give  to  the  state  a  title  to  private  land  in  any  sense  which 
would  interfere  with  the  free  disposition  of  it  at  the  owner**  pleas- 
ure. But  as  all  lands  are  supposed  to  be  held,  mediately  or  imme- 
diately, from  the  state,  this  power  implies  the  right  of  the  state,  on 
given  conditions,  to  resume  the  title  supposed  to  have  been  granted 
by  it  These  conditions  are,  first,  that  it  shall  be  for  a  pnblic 
purpose,  and,  second,  that  just  compensation  shall  be  made.  It 
will  thus  be  perceived  that  the  true  idea  of  the  power  of  eminent 
domain  is  that  it  is  a  right  in  the  government,  acting  in  the  inter- 
est of  the  whole  public,  to  force  the  owner  of  property  to  sell  the 
same  to  the  public,  from  whom  his  title  originally  came,  and  sub 
ject  to  whose  needs  it  is  always  held.  It  also  follows  that  this 
power  is  an  inherent  and  necessary  power  of  sovereignty,  and  is 
not  created  by  the  constitutions.  In  fact,  the  constitutions  merely 
recognize  its  existence  and  then  proceed  to  guard  the  citizen  against 
its  arbitrary  or  unjust  exercise,  by  providing  that  it  may  not  be 
wielded  except  for  the  benefit  of  the  public  and  that  compensation 
shall  not  be  withheld. 

1  Webber  v.  Harbor  Cammlssloners,  18  Wall.  67;  Poilard  v.  Hagan,  S  How. 
212. 
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The  power  of  eminent  domain,  being  an  Inherent  attribute  of 
•overeigntj  and  a  necessary  power  of  the  state,  the  preservation  of 
which,  unimpaired  and  unfettered,  is  essential  to  the  growth  and 
welfare  of  the  community,  is  inalienable.  That  Is  to  say,  no  leg- 
islature can  have  power,  by  any  grant  or  contract,  to  surrender  or 
bargain  away  the  power  of  eminent  domain  so  as  to  bind  the  state, 
in  the  future,  to  refrain  from  its  exercise  when  a  proper  and  neces- 
«ary  occasion  shall  arise.* 

That  this  power  is  to  be  distinguished  from  the  power  of  taxa- 
tion has  been  explained  in  the  chapter  dealing  with  the  latter  power. 
In  paying  taxes,  the  citizen  contributes  his  just  and  ascertained 
share  to  the  expenses  of  the  government  under  which  he  lives.  But 
when  his  property  is  taken  under  the  power  of  eminent  domain, 
he  is  compelled  to  surrender  to  the  public  something  over  and 
above  his  due  proportion,  for  the  public  benefit,  and  for  which  he 
receives  a  direct  i>ecuniary  compensation.  This  power  is  also  to 
be  distinguished  from  the  power  to  regulate  the  use  of  private  prop- 
erty, to  the  end  that  such  use  shaD  not  be  detrimental  to  the  publio 
safety,  health,  or  morala  Regulation  of  this  kind  and  for  this  pur- 
pose is  justified  as  an  exercise  of  the  police  power,  but  it  does  not 
amount  to  an  expropriation  of  the  property  or  a  divesting  of  the 
title. 

The  constitutional  prohibition  against  depriving  any  person  of 
his  property  "without  due  process  of  law"  may  also  have  some  rela- 
tion to  the  exercise  of  the  power  of  eminent  domain,  at  least  so 
far  as  to  require  legal  and  orderly  proceedings  for  its  exercise,  and 
perhaps  to  render  necessary  a  judicial  hearing  on  the  question  of 
damages  But  In  general,  these  matters  are  adequately  provided 
for  by  the  guaranties  of  just  compensation  and  jury  trial  which 
accompany  the  constitutional  recognition  of  the  power. 

CONSTITUTIONAL  PROVISIONS. 

169.  In  the  fifth  ajnendment  to  the  federal  constitutioii 
it  is  declared  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  And  the  constitu- 
tlozui  of  all  the  states  contain  similar  guaranties  against 

t  Hyde  Park  y.  Oakwoods  Cemetery  ABS'n,  U9  IlL  141,  T  N.  B.  627. 
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fhe  arbitrary  or  tmrecompeiiBed  expropriation  of  private 
property. 

The  provisions  of  the  fifth  amendment  were  Intended  only  bm  a 
limitation  upon  the  i>owerB  of  the  general  goyemmenty  and  do  not 
affect  the  several  states.  But  all  the  states  have  been  careful  to 
incorporate  in  their  constitutions  such  provisions  as  wonld  snffice 
to  extend  a  similar  protection  to  private  property  against  the  exer- 
tion of  their  own  sovereign  powers.  In  some  of  the  states,  the 
guaranty  is  in  the  same  words  as  are  employed  in  the  federal  consti- 
tution. In  others,  it  is  somewhat  more  comprehensive,  declaring 
that  no  man's  property  shall  be  taken,  damaged,  or  destroyed  for 
public  use  without  just  compensation  being  made.  In  many  of  the 
states,  the  compensation  for  property  so  taken  must  be  determined 
by  a  jury,  and  in  the  same  and  some  other  states,  the  oompensatioD 
must  be  paid  to  the  private  owner  before  the  taking. 

BY  WHOM  THE  POWER  IS  EXEBCI8ED. 

170.  The  power  of  eminent  domain,  being  an  attribute 
of  sovereignty,  belongs  primarily  to  every  government  as 
sucli.    It  is  vested  in— 

(a)  The  government  of  the  United  States,  so  far  as  may 

be  necessary  for  the  proper  performance  of  its 
duties  and  functions. 

(b)  The  government  of  each  of  the  states. 

(c)  Municipal  corporations,  when  delegated  to  fhem  by 

the  legislature  for  their  appropriate  purposes, 
d)  Private    corporations  which    discharge   a   public 
duty  or  are  designed  to  promote  the  pubUo  con- 
venience, under  a  flimllar  delegation. 

Uie  United  States. 

Within  its  own  sphere,  and  with  reference  to  its  own  constitu- 
tional duties  and  functions,  the  government  of  the  United  States 
is  sovereign,  and  therefore  must  possess  the  power  of  eminent  do- 
main, as  well  as  all  other  sovereign  powers.  Whenever  it  may  be 
necessary  to  appropriate  private  property  for  the  carrying  on  of 
any  of  the  proper  undertakings  or  offices  of  the  general  govern* 
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ment,  that  goyemment  may  exercise  its  power  of  eminent  domain, 
M  well  within  the  limits  of  a  state  as  in  the  districts  subject  to 
its  exdnsiye  jarisdiction,  and  the  consent  or  co-operation  of  the 
state  is  not  required.*  For  instance,  the  federal  authorities  may 
proceed  directly,  by  their  own  officers  and  courts,  and  without  the 
intervention  of  the  state,  to  condemn  and  appropriate  prtyate  prop- 
erty, anywhere  situated,  for  i>o8t-offi.ces,  court-houses,  forts,  arsenals, 
light-houses,  or  military  roads. 
Municipcd  Oorporationa. 

It  is  entirely  proper,  and  in  accordance  with  the  principles  of 
the  constitution,  that  municipal  corporations  should  be  authorized 
to  exercise  the  power  of  eminent  domain  for  the  benefit  of  their 
own  restricted  ^public,"  and  in  furtherance  of  the  objects  for  which 
a  share  of  goyemment  is  committed  to  theuL  In  the  exercise  of 
this  power,  just  as  in  the  case  of  taxation,  a  use  may  be  local  and 
yet  public.  That  is,  it  may  be  public,  in  a  proper  sense,  although 
it  does  not  directly  concern  the  entire  population  of  the  state,  if 
it  does  concern  the  entire  population  of  a  district  or  diyision  of 
the  state.  Hence  cities,  towns,  counties,  school  districts,  and  other 
municipal  corporations  may  be  authorized  to  appropriate  private 
property  for  such  uses  as  streets,  parks,  public  buildings,  school 
houses,  water  works,  and  the  like. 

Private  Oorporaiioni. 

Moreoyer,  the  right  to  exercise  this  i)ower  may  be  delegated  by  the 
legislature  to  private  corporations  which,  although  their  business 
is  pursued  for  purposes  of  gain,  yet  stand  in  such  a  relation  to  the 
public  that  they  may  be  considered  as  promoting  the  public  conven- 
ience, or  discharging  a  public  office  or  duty,  or  carrying  on  works 
which  are  of  general  public  utility.  Such  are  railroad  companies, 
bridge  and  turnpike  corporations,  and  irrigation  companies^ 

LEGISLATIVE  AUTHOBITY  NECESSARY. 

171.  The  power  of  eminent  domain  can  be  exercised  only 
in  pursuance  of  legislative  authority,  and  on  the  occasiona 
and  in  the  modes  designated  by  the  legislature. 

•  Kohl  y.  U.  S.,  91  U.  S.  867;  DarUnfirton  y.  U.  S.,  82  Pa.  St  382;  Tromblex 
T.  Humphrey,  23  Mich.  471. 
BL.OONST.L.-26 
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172.  Statutes  authorizing  the  exercise  of  this  power  will 
be  strictly  construed,  and  those  charged  with  the  execution 
of  the  power  will  be  held  to  a  strict  compliance  with  all 
the  conditions  and  requirements  of  the  statute. 

The  power  of  eminent  domain  is  indeed  inherent  In  the  sot- 
ereigntj,  but  it  remains  formless  and  Inactlre  nntU  It  is  called  Into 
operation  and  directed  to  Its  object  by  the  legislative  power  of  the 
state.  It  is  for  the  legislature  to  prescribe  the  occasions  for  its 
exercise,  as  also  the  conditions  upon  which  the  i)ower  may  be  re- 
sorted to,  and  the  methods  and  Instrumentalities  by  which  its 
application  to  the  property  of  Indiyiduals  shall  be  compassed.  It 
is  also  for  the  state,  by  its  legislative  body,  to  determine  when  the 
exigency  arises  which  will  justify  calling  this  power  into  exercise. 
And  it  may  likewise  determine  the  specific  objects  to  which  It  shall 
be  directed.  That  is,  the  legislature  may  decide  what  parcels  of 
land,  or  other  property,  shall  be  taken  for  a  given  public  use,  and 
the  owner  has  no  constitutional  right  to  demand  a  hearing  and  an 
opportunity  to  contest  the  necessity  of  the  particular  appropriation 
which  affects  his  interests.  In  practice,  however,  the  determina- 
tion of  this  question  is  usually  referred  to  commissioners,  before 
whom  ail  the  parties  in  Interest  have  a  right  to  appear  and  be  heard, 
or  to  a  jury.* 

Bince  the  exercise  of  the  power  of  eminent  domain  is  In  derogation 
of  common  right,  and  is  a  high  exertion  of  the  paramount  rights  of 
the  sovereign,  it  must  be  hedged  about  with  all  needful  precau- 
tions for  the  protection  and  security  of  the  citizen.  And  for  this 
reason  it  Is  held  that  statutes  authorizing  the  appropriation  of  pri- 

4  The  qnestlon  of  the  necessity  of  the  appropriation  (whether  or  not  particu- 
lar property  shaU  be  taken),  aside  from  the  question  of  the  amount  of  compen- 
sation to  be  made,  is  not  one  which  must  be  determined  by  a  jury,  or  in  the 
forms  of  Judicial  proceedings,  unless  the  constitution  of  the  state  specifically 
so  provides.  No  constitutional  right  of  trial  by  Jury  can  be  here  claimed, 
unless  explicitly  given.  "The  i4;)proprlatian  of  the  property  is  an  act  of  public 
administration,  and  the  form  and  manner  of  its  performance  are  such  as  the 
legislature  in  its  discretion  may  prescribe."  People  v.  Smith,  21  N.  Y.  005. 
See  U.  S.  ▼.  Harris,  1  Sumn.  21,  Fed.  Gas.  No.  15,815.  But  If  the  constitutioQ 
provides  that  the  question  of  appropriatian  shaU  be  submitted  to  a  jury,  the 
requirement  is  mandatory.    Arnold  v.  Decatur,  29  Mich.  77. 
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▼ate  property  for  public  use  must  be  strictly  construed.  An  inten- 
tion to  authorize  such  taking  will  never  be  presumed,  nor  deduced 
from  anything  but  dear  and  unambiguous  terms.  Especially  is 
this  the  case  with  regard  to  the  delegation  of  this  power  to  private 
-corporations.  Buch  a  corporation  wiU  never  be  presumed  to  be  in- 
vested with  the  power.  If  it  claims  the  right  to  condemn  property 
for  its  uses,  it  must  show  a  grant  of  such  power.'  Nor  will  a  grant 
of  the  power  be  enlarged  by  mere  implication.  Thus,  if  the  charter 
of  a  corporation  gives  it  the  right  to  appropriate  private  property 
for  certain  enumerated  purposes,  it  wiU  possess  no  authority  to 
take  land  for  any  other  purposes,  and  no  such  extension  of  its  powers 
4:au  be  deduced  by  mere  inference  from  the  terms  of  the  grant.' 
Furthermore,  the  laws  authorizing  the  exercise  of  this  power  must 
be  exactly  complied  with,  in  respect  to  all  the  forms,  conditions, 
and  provisions  made  for  the  benefit  and  protection  of  the  individual, 
before  his  property  can  lawfully  be  taken. 

THE  FUBPOSE  MUST  BE  FUBLIO. 

173.  The  purpose  for  which  the  power  of  eminent  do- 
main is  to  be  ezercised  must  be  public,  and  not  merely 
for  the  benefit  of  a  private  person. 

174.  The  question  whether  or  not  the  purpose  is  a  pub- 
lic one  is  a  judicial  question,  upon  which  the  determina- 
tion of  the  legislature  is  not  conclusive. 

176.  The  purpose  may  be  local  (that  is,  confined  to  a 
municipal  subdivision  of  the  state),  provided  it  is  public 
with  reference  to  the  people  inhabiting  the  district  to  be 
affected. 

Tlu  Purpote  to  be  Public. 

The  power  of  eminent  domain,  like  that  of  taxation,  cannot  be 
•exercised  by  the  state  for  the  benefit  of  one  or  more  particular  in- 
dividuals. There  is  no  power  in  any  state  government  to  take  the 
property  of  one  man  and  give  it  to  another,  or  to  compel  one  man 

•  PhlUlpa  V.  Dunkirk  B.  Co.,  78  Pa.  St.  177;  Allen  v.  Jones,  47  Ind.  48a 
^  Currier  v.  Marietta  &  O.  B.  Co.,  11  Ohio  St  228. 
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to  sell  his  property  to  another,  op  to  authorize  one  person  to  appro- 
priate the  property  of  another,  even  though  compensation  be  made* 
But  the  purpose  for  which  this  power  is  exercised  will  be  consid- 
ered public  if  it  actually  concerns  or  promotes  the  welfare,  com- 
fort, or  convenience  of  the  whole  people,  notwithstanding  one  or 
more  individuals  may  be  peculiarly  and  directly  benefited.  It  is 
also  a  limitation  upon  the  exercise  of  this  power  that  the  purpose 
must  be  within  the  legitimate  sphere  of  the  government  exercising 
the  power. 

A  Judicial  Question. 

The  mere  fact  that  the  legislature,  in  a  statute,  declares  that  a 
given  use  is  a  public  use,  and  authorizes  the  taking  of  private  prop- 
erty for  it,  does  not  necessarily  make  the  use  public,  nor  render 
lawful  the  appropriation  of  private  property  for  it  It  is  well 
settled  that,  if  in  fact  the  use  is  public,  the  decision  of  the  legisla- 
ture that  the  public  needs  require  the  taking  of  private  property  to 
promote  the  use  is  final  and  conclusive.  But  the  question,  whether 
or  not  a  given  use  is  a  public  use,  is  a  judicial  question,  and  thia 
must  be  determined  by  the  courts,  on  the  application  of  the  person 
or  j>ersons  to  be  aflfected. 

Local  PubKe  Uses. 

The  local  nature  of  the  proposed  work  will  not  necessarily  deprive 
it  of  the  character  of  publicity.  That  is  to  say,  it  may  pertain  only 
to  a  district  or  subdivision  of  the  state,  and  yet  be  public  as  regarda 
all  the  citizens  of  that  portion  of  the  state.    In  this  regard,  the  mu-  i 

niclpal  corporation  is  only  a  miniature  state.    The  people  of  the  j 

state  at  large  may  have  no  direct  interest  in  the  building  of  a  court-  | 

house  or  a  jail  in  a  city,  or  in  the  improvement  of  its  streets,  or  the  i 

construction  of  its  bridges,  wharves,  docks,  and  markets.    But  these  | 

purposes  are  all  public  with  reference  to  the  sphere  of  their  utility^  | 

and  therefore  proper  subjects  for  the  exercise  of  the  power  of  emi-  | 

nent  domain. 

Enumeration  of  Purposes  In  State  Constitutions, 

The  constitutions  of  several  of  the  states  undertake,  with  more 
or  less  exhaustiveness,  to  enumerate  the  purposes  for  which  the  right 
of  eminent  domain  may  be  exercised.  The  following  are  among  the 
cases  specified  in  one  or  more  of  the  state  constitutions:     Public 
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buildlngB  and  gronnds;  roads,  streets,  and  alleys  In  municipalities; 
water  works,  aqueducts,  drains,  and  sewers  in  counties,  cities,  and 
towns;  raising  the  banks  of  streams;  removing  obstructions  there- 
from, widening,  deepening,  or  straightening  their  channels;  railways; 
turnpike  or  toll  roads;  canals;  irrigation  ditches  or  aqueducts; 
wharves;  docks;  piers;  bridges;  chutes  and  booms;  ferries;  telegraph 
and  telephone  lines;  cemeteries;  oil  pipe  lines.''  In  regard  to  the 
most  of  the  foregoing,  it  may  be  remarked  that,  even  in  the  absence 
of  constitutional  authorization,  they  would  be  regarded  as  public 
purposes  in  a  sense  which  would  justify  the  exercise  of  the  power 
of  eminent  domain. 
Ittustrations  of  Pvhlic  Purpoaes. 

Railroad  companies,  carrying  on  the  general  business  of  com- 
mon carriers  of  passengers  and  freight,  unquestionably  serve  a 
public  use  in  such  sense  as  to  justify  the  delegation  to  them  of 
the  right  of  eminent  domain  for  their  necessary  purposes.  But,  on 
the  other  hand,  a  railroad  which  is  constructed  for  the  sole  pur- 
pose of  carrying  coal  from  the  mines  of  a  private  corporation  to  a 
convenient  point  of  shipment  does  not  serve  a  public  purpose,  so 
as  to  justify  the  exercise  of  the  eminent  domain  in  its  behalf/ 
The  construction  of  a  ditch,  for  the  purpose  of  preserving  a  high- 
way by  diverting  the  waters  of  a  river,*  or  for  the  purpose  of  re- 
claiming marshy  lands,  in  a  county,  is  a  public  purpose.^*  Again, 
land  taken  in  a  city  for  public  parks  and  squares,  advantageous 
to  the  public  for  recreation,  health,  or  business,  is  taken  for  a  pub- 
lic use,  and  the  power  of  eminent  domain  extends  thereto.^^  So, 
also,  lands  may  be  taken  for  a  cemetery,  when  the  general  public 

T  See  sum.  Am.  St  Law,  §  1141;  Hooper  v.  Inbabitants  of  Brldgewater, 
102  Biasa.  612. 

•  People  V.  Pittsburgh  R.  Co.,  63  Cal.  604;  ShoU  v.  Coal  CJa,  118  lU.  427, 
10  N.  Bu  199.  And»  in  general,  a  statute  authorizing  the  estaUishment  of  a 
private  road  across  lands  of  third  persons  is  nnconstitntional,  as  taking  pri- 
vate jfiropegty  for  a  private  use.  Sadler  v.  Langham,  84  Ala.  811.  Compare 
Sherman  v.  Buick,  82  CaL  242. 

•  Smith  V.  Ck>iild,  61  Wis.  81,  20  N.  W.  869;  Patterson  v.  Bamner,  48  Iowa» 
477. 

10  Zimmerman  v.  Canfield,  42  Ohio  St.  468. 

11  Shoemaker  v.  U.  S.,  147  U.  S.  282,  13  Sup.  Ot  861;  In  re  GommissioDers 
of  Oeotral  Park,  60  N.  Y.  493. 
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has  the  right,  or  may  parchase  the  right,  to  bury  the  dead  there- 
in.** And  the  appropriation  of  watercourses,  to  the  detriment  of 
the  rights  of  riparian  proprietors,  but  for  the  purpose  of  supply- 
ing farming  neighborhoods  with  water  for  irrigation,  is  always  and 
unquestionably  a  public  purpose.** 

It  should  also  be  noted  that  the  public  nature  of  a  particular 
enterprise,  for  which  this  power  is  invoked,  may  depend  upon  the 
degree  of  development  which  the  state  or  community  has  reached 
at  the  particular  time,  or  upon  the  nature  and  needs  of  its  leading 
industries.  A  use  which  would  be  a  public  use  in  a  new  and  sparse- 
ly-settled region  would  not  necessarily  be  such  in  a  state  of  society 
where  population  was  dense  and  industrial  development  complex. 
Again,  an  industry  which,  in  one  state,  engages  the  labor  of  a 
large  part  of  the  inhabitants,  and  is  of  prime  importance  to  the 
general  prosperity  of  all,  may,  in  another  state,  be  of  such  relative 
insignificance  and  pursued  by  so  few  of  the  people  that  to  aid  it  by 
the  exercise  of  the  power  of  eminent  domain  would  be  merely  serv- 
ing the  private  interests  of  a  small  number  of  citizens.  Thus,  it 
is  said  that  ^'mills  for  the  sawing  of  lumber  for  purposes  of  build- 
ing, grinding  grain  for  food,  and  the  manufacture  of  material  for 
clothing,  may  be  of  such  necessity  to  a  community,  especially  in 
the  early  settlement  of  a  country,  as  to  make  their  establishment 
a  provision  for  a  public  service."  **  So,  in  those  states  where  lum- 
bering is  one  of  the  extensive  industries,  it  is  held  that  the  con- 
struction of  booms  and  dams  in  the  rivers,  for  the  purpose  of  tak- 
ing and  securing  logs  and  other  timber,  is  a  public  purpose  for 
which  the  power  of  eminent  domain  may  rightfully  be  exercised,** 
And  in  several  of  the  states  it  is  considered  that  the  development 
of  the  mineral  resources  of  the  state  is  of  such  importance  and 
public  benefit  that  mining  companies  may  be  authorized  to  exercise 
the  power  of  eminent  domain,  by  taking  lands  for  their  necessary 
uses,  or  by  condemning  a  right  of  way  over  private  property  for 
the  carriage  of  water  necessarily  used  in  their  mining  operations.** 

it  Evergreen  Cemetery  Ass'n  v.  Beecher,  S8  Conn.  561,  6  Atl.  868. 
it  Lux  V.  Haggln,  69  Cal.  255,  10  Pac.  674. 
i«  Lowell  V.  City  of  Boston,  111  Mass.  454,  464. 
!■  Lancaster  v.  Driving  Co.,  62  Me.  272. 

i«  Hand  Gold  Min.  Co.  v.  Parker,  69  Ga.  419;  Overman  Silver  Mln.  Cto.  t» 
Corcoran,  16  N6v.  14T. 
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WHAT  PROPERTY  MAT  BE  TAKEN, 

176.  The  property  which  may  be  taken  for  public  use 
under  the  power  of  eminent  domain  includes  everything 
which  is  the  subject  of  private  ownership,  recognized  by 
the  law,  and  in  the  enjoyment  of  which  the  possessor  is 
entitled  to  the  protection  of  the  law.    It  includes — 

(a)  Seal  estate  of  private  owners,  whether  held  in  fee 

or  by  an  estate  less  than  the  fee. 

(b)  Seal  property  belonging  to  the  state  or  to  the 

United  States  (subject  to  certcdn  restrictions.) 
(o)  Franchises  and  other  incorporeal  rights  of  prop- 
erty. 

(d)  Easements  in  realty  and  the  right  of  possession 

and  enjoyment  of  the  same. 

(e)  Watercourses  and  streams. 

(f)  Materials  needed  in  the  construction  of  public  im* 

provements. 

Ettatee  and  Interests  Less  than  a  Fee. 

In  order  to  constitiite  "property,'*  in  the  le^^  sense  of  the  term, 
It  is  not  necessary  that  the  person  claiming  compensation  should 
be  the  owner  in  fee  simple  of  the  land  taken.  The  owner  of  an  estate 
for  life  or  years,  whether  it  be  vested  or  contingent,  and  whether 
in  possession,  or  reversion  or  remainder,  the  owner  of  a  rent  or  ease- 
ment affected  by  the  appropriation  of  the  land,  a  purchaser  under 
an  executory  contract,  and  probably  even  a  mortgagee  or  a  judgment 
creditor,  would  also  be  entitled  to  compensation  in  proportion  to  his 
interest 
Property  cf  State  and  United  States, 

It  would  appear,  at  first  sight,  that  there  could  be  no  authority 
in  a  state  to  appropriate^  under  the  power  of  eminent  domain,  prop- 
erty belonging  to  the  United  States,  and  conversely,  that  the  federal 
government  could  not  authorize  the  taking  of  property  belonging  to 
a  state.  But  it  is  held  that,  unless  the  property  in  ^question  has  been 
already  devoted  to  some  public  use  under  the  authority  of,  or  in  con- 
nection withf  the  government  of  the  TTnited  States,  the  state  within 


Digitized  by  VjOOQIC 


408  THE  RIGHT  OF  EMINENT   DOMAIN.  (Ch.  16 

whose  bordeni  the  government  land  lies  may  authorize  its  condem- 
nation under  this  power,  for  a  public  purpose,  such  as  the  oonstruction 
of  a  railroad.*^  And  in  virtue  of  the  control  of  the  national  govern- 
ment over  navigable  waters,  as  well  as  its  power  of  eminent  domain, 
it  may  authorize  the  construction  of  a  bridge  or  other  structure  over 
such  waters,  and  although  a  particular  state  may  be  the  owner  of 
the  bed  under  such  waters,  on  which  the  proposed  structure  is  to  rest, 
the  federal  government  is  not  obliged  to  obtain  the  consent  or  au- 
thority of  the  state,  or  to  make  it  any  compensation,^* 
Franchisei, 

In  a  number  of  the  states  the  constitutions  provide  that  the  right 
of  eminent  domain  shall  never  be  so  construed  as  to  prevent  the  legis- 
lature from  taking  the  property  or  franchises  of  incorporated  com- 
panies and  subjecting  them  to  public  use  the  same  as  that  of 
individuals.  But  even  without  such  a  provision  in  the  organic  law, 
franchises  would  be  subject  to  this  power  in  common  with  all  other 
property  within  the  state.  Franchises  are  property,  and  there  is 
nothing  In  their  nature  to  exempt  them  from  the  liability  to  appro- 
priation which  attaches  to  all  other  property.  They  may  therefore, 
if  the  public  need  requires  it,  be  taken  for  public  use  on  just  com- 
pensation made.^'  A  familiar  example  of  the  taking  of  a  franchise 
under  the  power  of  eminent  domain  is  where  a  toll  bridge,  erected 
and  maintained  by  a  private  corporation,  is  condemned  and  converted 
into  a  free  county  or  state  bridge. 
Possession  and  Enjoyrnent;  Easements. 

Every  man  is  entitled  by  law  to  the  undisturbed  and  exclusive 
enjoyment  of  his  estate  and  to  keep  out  all  trespassers.  And  this 
right  is  part  of  his  **property*'  in  his  estate.  Consequently,  if 
this  exclusive  enjoyment  of  property  is  taken  away,  there  is  a  tak- 
ing of  the  property,  though  the  title  is  allowed  to  remain  In  the 
original  owner.     Moreover,  there  are  certain  easements  appurte- 

iT  U.  S.  V.  Railroad  Bridge  Co.,  6  McLean,  517,  Fed.  Cas.  No.  16,114;  U.  S. 
V.  Chicago,  7  How.  185. 

IS  Stockton  V.  Baltimore  B.  Co.,  1  Interstate  Oom.  Bep.  411. 

!•  Central  Bridge  Co.  v.  LoweU,  4  Gray,  474;  Richmond,  F.  &  P.  R.  Oo.  v. 
Louisa  R.  Co.,  18  How.  71;  Enfield  ToU  Bridge  Ca  v.  Hartford  &  N.  H.  R.  Co., 
17  Conn.  40;  West  River  Bridge  Co.  v.  Dlx,  6  How.  507;  Com.  v.  Pennsylvania 
Canal  Co.,  66  Pa.  St  41. 
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nant  to  real  estate  which  are  necessary  to  its  beneficial  enjoyment, 
and  which  cannot  be  impaired  without  the  payment  of  just  com- 
pensation to  the  owner  of  the  estate.  Such  are  the  easements  of 
access,  light,  and  air.  The  construction  of  a  public  improvement 
{such  as  an  elevated  steam  railroad  in  the  streets  of  a  city)  may 
destroy  or  materially  interfere  with  these  easements,  although  the 
land  itself  and  the  buildings  thereon  are  not  taken  possession  of 
or  injured  except  in  respect  to  their  beneficial  use.  These  ease- 
ments are  *^roperty,"  and  may  be  thus  taken  under  the  power  of 
eminent  domain,  but  only  upon  the  payment  of  just  compensation.** 

Streami. 

lyatercourses  and  streams  of  running  water,  which  are  not  navi- 
gable, may  be  appropriated  under  the  power  of  eminent  domain, 
for  such  public  purposes  as  the  supi^ying  of  water  to  cities  and 
towns,  and  the  development  of  irrigation  works  intended  for  the 
benefit  of  an  extensive  district  or  neighborhood  In  such  cases, 
compensation  must  be  made  to  those  riparian  proprietors  who  have, 
at  common  law,  a  right  to  have  the  stream  continue  to  flow  tn  its 
accustomed  channel,  and  whose  own  private  use  of  the  water  is 
abridged  or  interfered  with  by  the  taking  of  the  stream  for  public 
use.** 

Material 

Such  materials  as  may  be  needed  in  the  construction  of  public 
improvements  come  within  the  class  of  subjects  over  which  the 
power  of  eminent  domain  may  be  exercised.  Thus,  timber,  gravel, 
earth,  or  stone  to  be  used  in  making  or  mending  highways,  and 
tree%  earth,  and  gravel  used  in  building  a  railway,  may  be  appro- 
priated under  due  legislative  authority.  And  in  general,  authority 
may  be  given  to  any  person  or  coi'Toration  engaged  in  works  of 
public  improvement  to  enter  upon  adjoining  lands  and  take  there- 
from such  materials  bm  are  needed  for  the  work  of  construction.** 

§•  Lahr  v.  Railway  Ck>.»  104  N.  Y.  268,  10  N.  B.  628;  Drucker  v.  BaUway 
Co.,  106  N.  Y.  157.  12  N.  E.  568. 

11  St  H^ena  Water  Co.  v.  Forbes,  62  CaL  182;  Smith  v.  Oould,  50  Wis.  681, 
18  N.  W.  457;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674. 

as  Wheelock  y.  Young,  4  Wend.  647;  Parsons  v.  Howe,  41  Me.  218.  In  a 
state  of  war,  private  property  may  be  taken  by  a  military  commander  to 
ivevent  It  ftrom  faUing  into  the  hands  of  the  enemy,  or  for  the  puipose  of 
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EzterU  qf  Appropriation. 

The  general  rule  is  that  no  more  property  shall  be  taken  under 
the  power  of  eminent  domain,  either  in  respect  to  quantity  or  inter- 
est, than  is  needed  for  the  particular  purpose.  As  the  power  i» 
founded  on  necessity,  so  the  measure  of  the  public  right,  in  any  given 
case,  must  be  determined  by  the  actual  requirements  of  the  public 
use  to  which  the  property  is  to  be  put  For  example,  if  a  public 
building  or  a  park  is  to  be  located  on  a  tract  of  land  more  than 
sufficient  in  extent,  no  more  of  the  land  should  be  condemned  and 
taken  than  is  reasonably  sufficient  for  the  purpose.  So  also  a 
railroad  company  should  not  be  authorized  to  condemn  more  land 
than  is  needed  for  its  right  of  way  and  works.  It  is  true  the  o^^jner 
may  consent  to  the  appropriation,  and  thus  preclude  himself  from 
raising  the  question  of  the  necessary  extent  of  the  appropriation. 
But  unless  he  so  consents,  the  mere  fact  of  proyiding  compensation 
will  not  justify  an  appropriation  in  excess  of  what  is  necessary. 
On  the  same  principle,  while  the  legislature  may  undoubtedly  au- 
thorize the  taking  of  the  fee  in  land,  if  it  shall  Judge  it  to  be  neces- 
sary, yet  this  is  not  to  be  done  if  a  less  interest  in  the  public,  such 
as  a  mere  easement,  would  suffice.  In  such  causes  the  easement 
consists  only  in  the  right  to  use  the  property  for  the  purpose  for 
which  the  appropriation  was  made.  The  fee  remains  in  the  original 
owner,  subject  to  the  easement,  and  whenever  the  public  use  shall 
be  discontinued  the  full  title  will  revert  to  him. 

APPBOPBIATION  TO  NEW  USES, 
177.  When  property  which  has  already  been  appropri- 
ated to  public  use  under  the  power  of  eminent  domain  ia 
subsequently  appropriated,  under  the  same  power,  to  a 
new  and  different  use,  then  the  original  owner,  provided 
an  estate  less  than  the  fee  was  first  taken  or  a  portion  of 
his  land  less  than  the  T^hole,  will  be  entitled  to  a  new  as- 
sessment and  payment  of  compensation. 

conyertlng  it  to  the  use  of  the  public;  but  the  danger  must  be  immediate  and 
impending,  or  the  necessity  urgent  for  the  public  serrice,  such  as  wiU  not  ad- 
mit of  delay,  and  where  the  action  of  the  ciyll  authority  would  be  too  late 
in  proTlding  the  means  which  the  occasion  calls  for.  MitcheU  ▼.  Harmony^ 
18  How.  llfi. 
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The  reason  for  this  role  Is  that  when  a  part  only  of  a  tract  of 
land  is  condemnedi  the  amount  of  compensation  to  be  awarded  is 
determined,  in  some  measure,  according  to  the  question  whether 
the  remaining  land  will  be  benefited  or  injured  by  the  use  to  which 
the  part  taken  is  to  be  devoted.  Now  the  first  use  may  be  of  posi- 
tive advantage  to  the  rest  of  the  property,  while  the  new  use  may 
be  seriously  detrimental  to  it  At  any  rate,  if  there  is  any  impor- 
tant difference  in  the  two  uses,  this  wiU  of  itself  introduce  new  ele- 
ments which  should  be  taken  into  consideration  in  arriving  at  a 
just  estimate  of  the  damages  to  be  paid.  The  owner  is  therefore 
constitutionally  entitled  to  a  fresh  appraisement  of  the  injuries 
which  he  sustains,  in  view  of  the  new  conditions  and  their  effect 
upon  his  estate.  In  cases  where  the  whole  tract  was  affected  by 
the  first  condemnation,  but  it  extended  only  to  the  taking  of  an 
estate  less  than  a  fee,  the  same  principle  applies,  but  for  a  different 
reason.  It  is  now  important  to  inquire  whether  the  owner^s  right 
of  reverter,  in  case  of  the  discontinuance  of  the  public  use,  will  be 
affected  by  the  new  appropriation. 

Questions  of  this  sort  chiefly  arise  in  connection  with  the  construc- 
tion of  improvements  in  the  public  streets  and  highways.  At  first, 
the  courts  were  disposed  to  make  the  right  of  an  abutting  property 
owner  to  recover  damages  upon  the  appropriation  of  the  street  to 
a  new  or  different  use  depend  upon  the  question  whether  the  fee 
of  the  soil  under  the  street  was  vested  in  him  or  in  the  municipality. 
But  the  later  tendency  is  to  disregard  this  distinction.  The  now 
generally  prevalent  doctrine  is  that  the  abutting  owner,  whether 
or  not  he  owns  the  fee  of  the  street,  has  certain  peculiar  rights  and 
privileges  therein  which  will  entitle  him  to  compensation  if  the 
street  is  diverted  from  its  original  use  or  is  cumbered  with  new 
works  which  materially  interfere  with,  or  diminish  the  value  of, 
those  rights." 

St  "Distinctions  based  upon  the  legal  ownership  of  the  fee  In  respect  to  the 
rights  of  the  abutting  proprietor  have  produced  much  confusion,  resulting  in 
many  conflicting  declBions;  but  the  true  principle,  which  has  been  slowly  but 
surely  evolved  from  protracted  discussion  and  experience,  is  that  In  respect 
to  the  use  of  the  soil  for  the  purposes  of  a  street  (and  apart  from  those 
reversionary  or  other  rights  peculiar  to  legal  ownership)  it  Is  wholly  Imma- 
terial where  the  legal  title  resides."  White  v.  BaUroad  Oo.,  113  N.  a  eiO, 
18  &  £1.830. 


Digitized  by  VjOOQIC 


412  THB  BIGHT  OF  EMINENT  DOMAIN.  (Ch.  16 

Notwithstanding  some  difference  of  opinion,  it  is  now  apparently 
settled  that  the  appropriation  of  a  public  highway  for  the  purposes 
of  a  plank  road  or  turnpike  is  not  a  devotion  of  it  to  such'  a  new 
use  as  will  require  a  new  assessment  and  pii^yment  of  damages  to 
abutting  owners.  And  conversely,  turning  a  turnpike  road  into  a 
free  and  common  public  highway  is  not  appropriating  any  new 
easement  so  as  to  entitle  the  owners  of  the  fee  to  fresh  compensa- 
tion.*^ And  the  same  is  true  of  the  laying  of  gas  pipes  in  a  coun- 
ty highway.**  Nor  is  any  additional  servitude  imposed  by  the 
appropriation  of  a  public  highway  for  the  use  of  a  line  of  electric 
telegraph,  by  the  erection  of  poles  and  wires  above  the  surface  of 
the  ground;  and  a  statute  authorizing  such  appropriation  is  not 
unconstitutional  because  it  makes  no  provision  for  compensation 
to  the  owners  of  the  fee  in  the  highway.**  Also  it  is  held  that  a 
street  railway,  where  the  motive  power  employed  is  horses  or  elec- 
tric motors,  constructed  under  legislative  authority  on  the  surface 
of  a  street,  is  not  an  unlawful  interference  with  the  rights  of  the 
abutting  owner,  but  is  a  street  use  consistent  with  such  rights, 
so  that  it  will  not  entitle  him  to  a  new  assessment  and  payment 
of  damages.*^  But  if  a  highway  is  appropriated  to  the  use  of  a 
steam  railroad,  or  a  street  in  a  city  to  the  use  of  such  a  road  (and 
more  especially  an  elevated  road),  it  is  held  that  this  is  not  a  legiti- 
mate use  for  street  purposes,  but  the  conditions  are  so  essentially 
different  from  those  attending  the  first  appropriation,  which  merely 
gave  a  public  right  of  passage,  as  to  entitle  the  abutting  owners 
to  compensation  to  the  extent  to  which  their  property  is  injured 
or  depreciated  by  the  new  use  of  the  street**  When  a  railroad  has 
been  constructed  in  a  street,  and  an  abutting  property  owner  has 
recovered  damages  therefor,  this  will  not  prevent  him  from  claim- 

i«  State  V.  Maine,  27  Conn.  641. 

ii  Bloomfleld  &  R.  N.  Gaslight  Co.  v.  Oalkfns,  62  N.  T.  880. 

••  Pierce  v.  Drew,  186  Mass.  76. 

iT  Mahadj  v.  Railroad  Co.,  91  N.  Y.  148;  Hiss  v.  Railway  Ck).,  62  Md.  242; 
Attorney  General  v.  Metropolitan  R.  Ck).,  125  Mass.  616;  People  v.  Ft  Wayne 
&  E.  Ry.  Co.,  92  Mich.  622,  62  N.  W.  1010. 

«•  Story  V.  Railroad  Co.,  90  N.  Y.  122;  White  v.  Railroad  Co.,  118  N.  C. 
610,  18  S.  B.  330;  Stewart  v.  Railroad  Co.,  88  W.  Ya.  438, 18  S.  B.  604;  Craw- 
ford V.  Village  of  DeUwaroi  7  Ohio  St.  459;  Lawrence  R.  Co.  v.  Williams, 
86  Ohio  St  168. 
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ing  further  damages  when  another  railroad  seeks  to  build  another 
track  in  the  same  street** 

V  THE  TAKIKG. 

178.  In  order  to  constitute  a  "taking"  of  property  under 
the  power  of  eminent  domain,  it  is  not  necessary  that  the 
property  should  be  destroyed,  or  that  the  owner  should  be 
entirely  deprived  or  disseised  of  the  estate.  It  is  sufficient 
to  entitle  him  to  claim  compensation  if  the  work  or  im- 
provement for  which  this  power  is  exercised  deprives  him 
of  the  ordinary,  necessary,  and  beneficial  use  of  the  prop- 
erty, or  if  its  value,  for  such  uses  and  purposes,  is  directly 
and  necessarily  diminished  by  the  work  in  question. 

The  reason  and  spirit  of  the  constitutional  proYision  regulating 
the  exeroise  of  the  power  of  eminent  domain  are  broad  enough  to 
allow  a  recognition  of  the  right  of  an  owner  to  compensation  in 
cases  where,  without  any  actual  expropriation  of  his  property,  there 
is  such  damage  done  to  it,  by  the  work  in  progress,  as  diminishes 
its  yalne  for  all  purposes^  or  seriously  interferes  with  its  use  for 
the  purposes  to  which  it  is  adapted.  To  constitute  an  appropria- 
tion of  land,  it  is  not  necessary  that  there  should  be  any  trespass 
upon,  or  physical  taking  of,  the  property  itself;  any  injury  to  the 
estate  which  deprives  the  owner  of  the  ordinary  and  beneficial  use 
of  it  is  equivalent  to  a  "taking**  of  the  land.*®  For  example,  in  a 
case  in  New  Hampshire,  it  appeared  that  a  railroad  company,  claim- 
ing to  act  under  legislative  authority,  removed  a  natural  barrier 
situated  north  of  plaintiffs  land,  which  theretofore  had  completely 
protected  plaintifTs  meadow  from  the  effects  of  floods  and  freshets 
in  a  navigable  river.  In  consequence  of  this  removal,  the  waters 
of  the  river,  in  times  of  floods,  flowed  on  to  plaintiff's  land,  carry- 
ing sand,  gravel,  and  stones  thereon.  It  was  held  that  this  was  a 
"taking*'  of  plaintiff's  property,  within  the  meaning  of  the  consti- 
tutional provision,  and  that  the  I^slature  could  not  authorize  the 

«»  Sonthem  Pac.  R.  Oo.  v.  Reed,  41  Cal.  266. 

80  Hooker  v.  Northampton  Co.,  14  Conn.  146;  Martin  v.  FiUmore  Co.,  44 
Neb.  719,  62  N.  W.  863;  Griffin  v.  Railroad  Co.,  41  La.  Ann.  808,  6  South.  624. 


Digitized  by  VjOOQIC 


414  THB  BIQHT  OF  EMINENT  DOMAIN.  (Ch.   16 

infliction  of  such  an  injury  without  making  provision  for  cwnpen- 
sation.'*  So,  also,  the  diversion  of  a  stream,  when  the  effect  is 
to  injure  the  property  of  a  private  owner,  by  destroying  his  water 
power  or  depriving  him  of  his  riparian  rights,  is  a  taking  of  his 
property  under  the  power  of  eminent  domain.**  So  again,  it  is 
held  that  the  construction  of  a  public  improvement  (such  as  an  ele- 
vated railroad  in  a  city)  which  has  the  effect  to  charge  the  air  with 
smoke,  gases,  cinders,  etc.,  and  thus  to  interfere  with  the  easement, 
belonging  to  each  abutting  landowner,  to  the  passage  of  pure  air, 
or  which  impairs  his  easement  of  light,  either  by  reason  of  the 
structure  itself  or  by  the  passage  of  trains  upon  it,  or  which  dimin- 
ishes the  value  of  the  property  by  impairing  its  capacity  for  quiet 
enjoyment,  by  reason  of  the  noise,  vibration,  and  confusion  caused 
by  the  ordinary  use  of  it,  so  directly  and  seriously  affects  the  value 
of  adjoining  property  as  to  entitle  the  owner  to  claim  damages, 
although  there  has  been  no  physical  taking  of  his  property.'*  And 
again,  a  necessary  part  of  the  beneficial  use  of  private  property  con- 
sists in  the  free  right  of  access  to  a  street,  highway,  or  navigable 
stream  on  which  it  may  abut  And  where  the  effect  and  conse- 
quence of  improvements  or  public  works  constructed  by  a  munic- 
ipal or  private  corporation  are  to  deprive  a  property  owner  of  the 
means  of  access  to  his  premises, — ^as,  where  a  railroad  laid  in  the 
street  shuts  off  the  means  of  ingress  and  egress,  or  where  public 
works  constructed  along  the  edge  of  a  navigable  river  or  lake  pre- 
vent riparian  proprietors  from  having  free  access  to  the  water, — 
there  is  such  an  invasion  of  the  owner's  property  rights  (though 

ti  Eaton  V.  Railroad  Ga,  51  N.  H.  504.  See,  also,  Smith  v.  Gould,  61  Wis. 
81,  20  N.  W.  369;  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166;  Woodruff  v. 
Minins:  Co.,  18  Fed.  753. 

«a  Harding  v.  Water  Co.,  41  Oonn.  87;  Pettlgrew  v.  Village  of  Bvansvme, 
25  Wis.  223.  And  this  rule  applies  as  well  to  navigable  as  to  private  streams. 
Even  where  the  object  of  the  diversion  is  to  create  a  new  and  better  channel, 
yet,  if  the  result  is  to  deprive  the  riparian  owner  of  the  benefit  of  the  use  of 
the  stream,  it  is  a  taking  for  which  compensation  must  be  made  to  him. 
People  V.  Canal  Appraisers,  13  Wend.  (N.  Y.)  355. 

»»  Lahr  v.  Railway  Co.,  104  N.  Y.  268,  10  N.  B.  528;  Dnicker  v.  Railway 
Co.,  106  N.  Y.  157, 12  N.  B.  568;  New  York  El.  R.  Co.  v.  Fifth  Nat.  Bank,  135 
IT.  S.  432,  10  Sup.  Ct  743;  Adams  v.  Railroad  Co.,  39  Minn.  286,  89  N.  W. 
629;  JeffersonvIUe,  M.  &  I.  R.  Co.  v.  Esterle,  13  Bush  (Ky.)  667. 
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oo  portion  of  his  land  may  be  actually  taken)  that  compensation 
must  be  made  to  him.**  The  right  of  the  owner  of  a  dty  lot  abut- 
ting upon  a  street  to  use  the  street  is  as  much  property,  it  is  said, 
as  the  lot  itself,  and  the  legislature  has  as  little  power  to  take 
away  the  one  as  the  other;  hence  it  cannot  authorize  the  vacation 
of  the  street  without  providing  compensation  for  such  owners."* 
When  the  state  has  granted  a  right  or  franchise  for  business  pur- 
poses (such  as  the  right  to  maintain  a  toll  bridge,  a  ferry,  and  the 
like)  and  the  grant  was  by  its  express  terms  exclusive,  the  subse- 
quent grant  of  a  franchise  of  the  same  kind,  the  use  of  which  will 
compete  with  the  first  and  diminish  its  profitableness;  amounts  to 
a  taking  of  the  former  franchise,  within  the  meaning  of  the  consti- 
tution.**  It  is  also  held  in  some  states  (though  not  in  all)  that  if 
a  railroad  is  constructed  in  close  proximity  to  a  man*s  house,  and 
there  is  consequently  a  real,  Imminent,  and  constant  danger  of  its 
being  set  on  fire  by  the  passing  locomotives,  and  thereby  its  value, 
either  for  purposes  of  residence,  business,  or  sale,  is  greatly  dimin- 
ished, such  injurious  effect  upon  the  value  of  the  property  will  found 
a  claim  for  compensation.*^  And  where  one  railroad  company  is 
authorized  by  statute  to  run  its  cars  over  the  tracks  of  another, 
this  is  a  taking  for  which  compensation  must  be  made.** 

•«  Rnmsey  v.  Railroad  Ck>.,  188  N.  Y.  79,  80  N.  B.  054;  Olty  of  Pekln  v. 
Brereton.  67  lU.  477;  Rlgney  v.  City  of  Clilcafro,  102  lU.  64;  Chicago  &  W. 
I.  R.  Co.  V.  Ayres,  106  lU.  511;  Johnston  v.  Railroad  Ca,  18  R.  I.  642,  29 
AtL  594;  Philadelphia  &  R.  R.  Co.  v.  Patent  (Pa.)  6  AtL  747;  Delaplalne  v. 
Railroad  Co.,  42  Wis.  214;  Chapman  v.  Railroad  Co.,  33  Wis.  629. 

tvHaynes  v.  Thomas,  7  Ind.  88;  PearsaU  y.  Board,  74  Mich.  558,  42  N.  W. 
77.     Bat  compare  Levee  Dist  No.  9  y.  Farmer,  101  Cal.  178,  35  Pac.  569. 

te  Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  86;  Central  Bridge 
Corp.  y.  City  of  Lowell,  4  Gray  (Mass.)  474. 

ST  See  Swlnney  v.  Railroad  Co.,  69  Ind.  205;  St.  Louis,  Ft  8.  &  W.  R.  Co. 
V.  McAullff,  48  Kan.  185,  28  Pac.  102;  Ft  Worth  &  R.  O.  Ry.  Co.  v.  Downie, 
82  Tex.  888,  17  8.  W.  620;  Pierce  v.  Railroad  <3o.,  105  Mass.  199;  Wilmington 
&  R.  R.  Co.  V.  Stauflfer,  60  Pa,  St  874;  Lafayette.  M.  &  B.  R.  Ca  y.  Mnrdock, 
68  Ind.  187. 

ts  Metropolitan  R.  Co.  y.  Qulncy  R.  Co.,  12  AUen  (Maw.)  262;  Sixth  Ave. 
B.  Oo.  T.  Kerr,  46  Barb.  (N.  Y.)  188. 
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COirSEQTTENTIAL  INJUBIEa 

179.  Unless  a  different  rule  Is  prescribed  by  constltation 
or  statute  in  the  particular  state,  the  owner  of  property- 
is  not  entitled  to  claim  damages  in  respect  of  any  merely 
incidental,  indirect,  or  consequential  injuries  T^hich  his 
property  may  sustain  by  reason  of  a  public  work  or  con- 
struction, where  the  same  is  justified  by  a  lawAil  exercise 
of  the  powers  of  grovemment,  and  there  is  no  actual  ap- 
propriatiop.  of  any  property  or  right  to  which  he  has  a 
legal  claim. 

If  the  injury  to  property  is  merely  incidental  or  indirect,  or  affects 
the  property  only  as  it  affects  all  other  property  similarly  situated, 
there  can  be  no  just  claim  to  compensation,  and,  if  property  is  ac- 
tually appropriated  under  the  power  of  eminent  domain,  the  com- 
putation of  damages  must  not  include  merely  consequential  or  indi- 
rect injuries,'*  Thus,  for  instance,  the  privilege  of  maintaining  a 
toll  bridge,  previously  granted  by  statute,  may  be  seriously  im- 
paired by  a  subsequent  grant  to  another  of  a  franchise  to  maintain 
another  bridge  near  the  first.  Or  the  value  of  a  dam  may  be  de- 
stroyed by  the  construction  of  a  canal,  or  that  of  a  turnpike  by  the 
construction  of  a  railroad.  But  in  these  cases,  if  the  first  grant 
was  not  in  terms  exclusive,  so  that  there  is  no  question  of  a  con- 
tract which  must  not  be  impaired,  the  detriment  which  the  first 
work  will  sustain  in  consequence  of  the  construction  of  the  second 
does  not  amount  to  such  a  taking  of  it  as  will  require  compensation 
to  be  made;  it  is  merely  the  loss  which  any  one  may  exx)ect  to  suf- 
fer from  successful  competition.** 

It  is  also  a  general  principle  that  a  municipal  corporation  making 
an  improvement  solely  for  the  benefit  of  the  public,  under  ample 
authority  granted  by  the  legislature,  and  performing  the  work  in 
a  circumspect  and  careful  manner,  and  with  no  lack  of  care  and 

t»  Stewart  v.  Village  of  Rutland,  68  Vt  12,  4  Atl.  420. 

40  White  Bdver  Turnpike  Oo.  v.  Vermont  Cent.  R.  Co.,  21  Vt  590;  Bnfleld 
Toll-Bridge  CJo.  v.  Hartford  &  N.  H.  B.  Co.,  17  Conn.  464;  Dyer  v.  Bridge 
Co^  2  Port  (Ala.)  296. 
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reasonable  skill,  is  not  answerable  for  consequential  damages  pro- 
duced thereby  to  property  in  the  vicinity  of  such  improvement,  no 
part  of  which  is  taken  or  used  therefor,  although  the  same  act,  if 
done  without  legislative  sanction,  would  be  actionable.^^  It  is  a 
question  whether  the  same  rule  is  applicable  in  the  case  of  a  pri- 
vate corporation,  making  such  an  improvement  primarily  for  it» 
own  advantage  and  benefit.  In  some  of  the  states  it  is  held  that 
such  a  corporation  is  liable  for  all  damages  which  would  not  be 
too  speculative  or  remote  to  be  recovered  in  an  action  against  a 
natural  person.**  But  in  New  York  the  doctrine  prevails  that, 
equally  in  the  case  of  a  private  corporation  as  in  that  of  a  munici- 
pal corporation,  an  act  done  under  the  authority  of  law,  if  done  in 
a  proi)er  manner,  will  not  subject  the  party  doing  it  to  an  action 
for  the  consequences,  whatever  they  may  be,  if  the  law  does  not 
provide  for  compensation  for  injuries  of  that  character.*"  To  take 
another  illustration,  the  value  of  private  property  may  be  seriously 
afFected  by  a  change  of  the  grade  of  a  city  street  on  which  the 
property  abuts.  But  this  is  not  a  "taking"  of  the  property,  and 
the  owner  will  not  be  entitled  to  claim  compensation,  unless,  as  is 
sometimes  the  case,  the  statute  should  make  provision  for  it.** 

But  in  many  of  the  states  it  has  been  felt  that  the  doctrine  of 
consequential  injuries  left  the  owner  of  property  without  redress 
in  many  instances  where  he  had  been  substantially  damnified  for 
the  public  good,  and  where,  on  just  principles,  compensation  ought 
to  be  provided  for  him.  In  these  states,  therefore,  the  constitu- 
tional provisions  on  the  subject  have  been  made  broader  than  the- 
type  which  we  have  thus  far  considered.  They  are  so  expressed 
as  to  entitle  the  owner  of  property  to  just  compensation  in  all  cases- 
where  his  property  is  "taken  or  damaged"  for  the  public  use. 

*i  Alexander  ▼.  City  of  Mnwankee,  16  Wis.  247;  Mayor,  etc.,  of  Cuinberlaiu) 
v.  WlUison,  50  Md.  138;   Transportation  Co.  v.  Chicago,  99  U.  S.  635. 

«s  Alexander  ▼.  City  of  Milwaukee,  16  Wis.  247;  Tinsman  v.  Railroad  Co., 
26  N.  J.  Law,  148. 

^sRadclifTs  Ex'rs  v.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  195;  Bellinger  t. 
Ballroad  Co.,  23  N.  T.  42;  Selden  v.  Canal  Co.,  29  N.  Y.  634.  And  see  Benner 
T.  Dredging  Co.,  134  N.  Y.  156,  31  N.  E.  328. 

**  See  Mayor,  etc.,  of  Cumberland  v.  Willison,  50  Md.  138;  In  re  Furman 
St.,  17  Wend.  (N.  Y.)  649.  Compare  Crawford  y.  Village  of  Delaware,  X 
OUo  St  469. 

BL.CONST.L.— 27 
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Where  a  constitution  contains  this  wider  formula,  it  is  held  that  a 
recovery  may  be  had  in  all  cases  where  private  property  has  sus- 
tained a  substantial  injury  from  the  making  and  use  of  an  im- 
provement which  is  public  in  its  nature,  whether  the  damage  be 
direct,  as  when  caused  by  trespass  or  physical  invasion  of  the  prop- 
erty, or  consequential,  as  in  a  diminution  of  its  market  value/* 

COMPENSATION. 

180.  The  constitatioxial  provlaioiui  for  the  protection  of 
private  property,  when  the  power  of  eminent  domain  is 
to  be  exercised,  require  that  just  compensation  shall  be 
paid  to  the  owner.    This  requirement  includes — 

(a)  The  assessment  of  the  amount  of  the  damages — 

(1)  By  a  fair  and  impartial  tribunal,  not  neces- 

sarily a  jury. 

(2)  In  a  manner  conforming  to  the  directions  of 

the  constitution  or  statute. 

(3)  At  the  fair  and  just  value  of  the  property 

taken,  or  the  fair  and  just  measure  of  its 
depreciation  in  consequence  of  the  work  or 
improvemant  in  question,  allowing  for  di- 
rect benefits  to  other  property  of  the  same 
owner  accruing  therefrom,  when  a  part  only 
of  a  tract  is  taken,  and  also  for  correspond- 
ing injuries. 

(b)  The  prepayment  of  the  damages,  at  least  where 

the  appropriation  is  made  by  a  private  corpora- 
tion. 

(c)  The  payment  of  the  damages  in  money. 

The  Tribunal  for  the  Assessment  of  Damages. 

The  legislature,  in  exercising  the  power  of  eminent  domain,  can- 
not in  the  law  itself  fix  the  amount  of  compensation  to  be  paid  to 
the  property  owner.     Such  compensation,  in  case  of  disagreement 

4i  Chicago  T.  Taylor,  125  IJ.  S.  ICl,  8  Sup.  Gt  820.  The  reader  wiVL  find 
an  InstnictlTe  case  as  to  the  difference  between  a  constitntional  proyialon 
authorizing  compensation  for  property  "taken"  for  public  use,  and  <me  an- 
tborlzlng  compensation  for  property  "taken  or  damaged,"  in  Blgnegr  T.  Olty 
of  Ohlcago,  102  UL  64. 
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between  the  parties,  must  be  ascertained  and  awarded  by  a  fair 
and  impartial  tribunal.**  ^'While  the  legislature  is  the  judge  of 
the  necessity  or  expediency  of  the  exercise  of  the  power  of  eminent 
domain,  it  is  not  the  judge  of  the  amount  op  justness  of  the  com- 
pensation to  be  made  when  the  power  is  exercised.**  And  there- 
fore, *'when  the  constitution  prescribes  no  particular  mode  in  which 
the  compensation  shall  be  ascertained,  it  would  seem  to  follow  that, 
as  to  the  question  of  the  amount  of  compensation,  the  owner  of 
land  taken  for  public  use  has  a  right  to  require  that  an  impartial 
tribunal  be  provided  for  its  determination,  and  that  the  government 
is  bound  in  such  cases  to  provide  such  tribunal,  before  which  both 
parties  may  meet  and  discuss  their  claims  on  equal  terms."  *^  But 
proceedings  for  an  assessment  of  damages  upon  an  exercise  of  the 
power  of  eminent  domain  are  not  controversies  of  that  nature 
which  is  contemplated  by  the  constitutional  provisions  securing 
the  right  of  trial  by  jury  in  civil  issues.  Consequently  the  owner 
of  property  thus  taken  has  no  constitutional  right  to  demand  that 
his  compensation  shall  be  assessed  by  a  jury,  unless  there  is  a  spe- 
<rlflc  provision  to  that  effect  in  the  state  constitution.**  The  cus- 
tomary method  is  to  provide  for  the  appointment  of  a  certain  num- 
l^er  of  appraisers  or  commissioners  (sometimes  called  ^viewers") 
who  are  to  determine  the  matter  at  issue  according  to  their  own 
judgment  and  the  evidence  which  shall  be  adduced  before  them  in 
relation  to  the  value  of  the  property  or  the  extent  of  the  injuries 
to  it  These  viewers,  having  duties  to  perform  which  are  analogous 
to  those  of  a  jury,  must  be  free  from  all  legal  disqualifications  or 
disabilities  and  from  all  interest  in  the  matter  at  issue,  all  relation- 
ship to  the  party,  and  all  positive  bias.  They  must  strictly  comply 
with  the  statute  in  regard  to  taking  the  oath  and  all  other  matters 
of  substance. 

40  Pennsylvania  R.  €k>.  t.  Baltimore  ft  O.  B.  Oo.,  00  Bid.  268.  But,  where 
private  property  has  been  taken  or  dainaged  by  the  state,  it  Is  competent  for 
the  legislature  to  agree  with  the  owner  as  to  the  amount  of  the  damage,  If  that 
-can  be  done,  and  make  an  appropriation  for  its  payment  In  re  Substitute 
f6r  Senate  Bill  No.  88,  21  Colo.  69,  89  Pac.  1088. 

4T  Langford  ▼.  County  Com'rs  of  Ramsey  Co.,  16  Minn.  875  (Gil.  888). 

4t  Pennsylyanla  E.  Oo.  t.  First  German  Congregation,  53  Pa.  St  445;  Liv- 
ingston ▼.  Mayor,  etc.,  of  New  York,  8  Wend.  (N.  Y.)  85;  Butler  t.  City  of 
Worcester,  112  Mass.  541;  Backus  y.  Lebanon,  11  N.  H.  19. 
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Method  of  Awemng  Damages. 

In  regard  to  the  method  and  course  of  proceedings,  on  the  assess- 
ment of  damages.  It  maj  be  remarked,  as  a  general  rule,  that  all 
such  provisions  of  the  constitution  or  the  statute  as  are  intended 
for  the  protection  and  advantage  of  the  individual  are  to  be  strictlj 
followed.  He  is  to  have  every  opportunity  of  contesting  the  pro- 
ceedings, step  by  step,  and  of  asserting  and  making  good  his  claims 
to  adequate  compensation.  For  instance,  the  owner  is  entitled  to 
due  notice  of  the  time  and  place  at  which  the  assessors  will  proceed 
to  make  their  valuation,  and  he  must  be  afforded  an  opportunity 
to  be  present,  and  if  he  attends  he  has  a  right  to  be  heard  and  to 
present  proper  and  pertinent  evidence.  If  his  rights,  in  any  of 
these  particulars,  are  abridged  or  denied,  the  proceedings  will  not 
be  valid.^*  The  award  also  should  be  in  due  form  and  executed 
and  filed  according  as  the  law  directs. 

Meamrt  cf  CbmpenMtum. 

The  rules  for  ascertaining  the  amount  of  compensation  to  be  paid 
to  the  owner  of  property  taken  under  the  power  of  eminent  domain 
are  subject  to  some  variations,  depending  on  the  circumstances  of 
the  particular  case.  But  the  general  principles  are  always  the 
same.  And  these  may  be  arranged  in  three  classes,  according  a» 
the  appropriation  is  of  the  whole  of  the  tract  or  other  property,  or 
of  only  a  portion  thereof,  or  consists  in  injury  and  damage  to  the 
property  without  a  physical  taking  of  it 

In  the  first  place,  if  the  state  or  corporation  takes  the  whole  of  a 
tract  of  land,  or  the  franchise  and  plant  of  a  corporation,  or  any 
other  entire  piece  of  property,  the  owner  is  entitled  to  receive  the 
entire  market  value  of  the  property.  The  market  value  is  not  the 
mere  amount  which  the  property  has  cost  the  owner;  it  may  be 
much  greater.  Neither  does  it  mean  the  amount  which  the  prop- 
erty would  bring  at  a  forced  sale,  but  what  it  would  bring  in  the 
hands  of  a  prudent  seller  at  liberty  to  fix  the  time  and  the  condi* 
tions  of  the  sale.**  If  the  property  taken  consists  in  the  franchise 
and  plant  of  a  corporation,  the  market  value  is  not  to  be  ascertained 

«•  Powers'  Appeal,  20  Mich.  504;   Hood  v.  Finch,  8  Wis.  881. 
•0  Everett  v.  Union  Pac.  R.  CJo.,  59  Iowa,  243,  13  N.  W.  100;    SomerviUe  &. 
B.  R.  Ck»,  V.  Doughty,  22  N.  J.  Law,  495. 
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by  the  par  yalne  of  the  stoek  or  the  cost  of  the  improyements,  but 
it  is  measured  by  the  actual  selling  value  of  the  entire  capital  stock. 
If  the  property  has  been  improyed  and  prepared  for  the  carrying  on 
of  a  particular  business,  and  has  a  special  yalue  for  the  purposes  ot 
that  business  only,  so  that  the  business  in  fact  increases  the  value  of 
the  property,  this  fact  should  be  considered  in  computing  the  dam- 
ages, though  it  should  not  alone  govern.^^  And  conversely,  the 
fact  that  the  property  has  not  in  fact  been  appropriated  to  any  ben- 
eficial use  will  not  necessarily  prove  that  it  has  no  value.  'The 
inquiry  must  be,  what  is  the  property  worth  in  the  market,  viewed 
not  merely  with  reference  to  the  uses  to  which  it  is  at  the  time  ap- 
plied, but  with  reference  to  the  uses  to  which  it  is  plainly  adapted, 
that  is  to  say,  what  is  it  worth  from  its  availability  for  valuable 
uses?^  Bs  But  on  the  other  hand,  the  owner  is  not  entitled  to  claim 
compensation  for  any  damage  which  is  merely  remote,  conjectural, 
or  speculative.**  Nor  is  he  entitled  to  be  compensated  for  any 
value,  in  excess  of  the  market  value,  which  the  property  may  have 
in  his  eyes  alone,  arising  from  sentiment,  association,  o&  personal 
predilection.  Such  matters  are  not  susceptible  of  pecuniary  esti- 
mation, and  do  not  properly  enter  into  the  computation.  There 
is  some  uncertainty,  on  the  authorities,  as  to  the  time  at  which  the 
value  to  be  put  on  the  property  is  to  become  fixed.  It  may  be 
either  at  the  time  of  the  commencement  of  the  proceedings,  or  at  the 
time  of  entry  upon  the  property,  or  at  the  time  of  the  view  and  ap- 
praisement But  at  any  rate,  the  value  to  be  paid  is  that  which 
the  property  bears  at  or  before  the  completion  of  the  condemnation 
proceedings,  not  that  enhanced  value  which  might  afterwards  at- 
tach to  it  in  consequence  of  the  uses  to  which  it  is  to  be  put  by  the 
approoriator. 

ii  King  V.  Railway  Oo.,  82  Minn.  224,  20  N.  W.  186;  CUca«o  ft  B.  R.  Oo. 
T.  Jacobs,  110  lU.  414;  Little  Rock  ft  Ft.  S.  R.  Ck>.  v.  McGebee,  41  Ark.  202. 
Bnt  where  land  Is  taken,  future  profits  from  the  business  carried  on  there, 
and  which  la  stopped  or  Interfeied  with  by  the  appropriation,  are  too  conjec- 
tural, speccilatlye,  and  uncertain  to  form  any  basis  for  determining  the  market 
value  of  the  property.  JacksonvlUe  ft  S.  Ry.  Go.  v.  Walsh,  106  lU.  268; 
Chicago  ft  B.  R.  Ck>.  v.  Dresel,  110  in.  80. 

»«  Boom  Co.  V.  Patterson,  08  U.  S.  403. 

•«  Fremont,  B.  ft  M.  Y.  R.  Co.  v.  Whalen,  11  Neb.  686,  10  N.  W.  491. 
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In  the  second  place,  if  the  appropriation  extends  only  to  a  part 
of  an  entire  tract  belonging  to  the  same  owner,  the  amount  of 
compensation  is  not  to  be  measured  solely  by  the  market  value  of 
that  which  is  taken.  Here  it  will  also  be  necessary  to  take  inti> 
account  the  effect  of  the  public  work  or  improvement  on  the  remain- 
ing portion  of  the  estate.  This  effect  may  be  either  beneficial  or 
injurious.  In  the  first  event,  the  increase  of  value  accruing  to  the 
remainder  of  the  estate  is  to  be  deducted  from  the  amount  to  be 
awarded.  In  the  second  case,  the  compensation  must  be  large 
enough  to  cover  the  depreciation  of  the  balance  of  the  tract'*  For 
example,  where  a  railroad  company  condemns  and  appropriates  a 
right  of  way  across  a  farm  or  other  tract  of  land,  the  true  meas- 
ure of  compensation  to  the  owner  is  the  difference  between  what 
the  whole  property  would  have  sold  for,  unaffected  by  the  railroad, 
and  what  it  would  sell  for  as  affected  by  it,  if  it  would  sell  for 
less.  The  damages  must  be  for  an  actual  diminution  of  the  mar- 
ket value  of  the  land."'  In  such  a  case  the  design  of  the  law  is 
to  compensate  the  owner  fully  for  all  the  injury  he  may  sustain  by 
reason  of  the  appropriation  of  his  land  for  railroad  purposes,  and 
which  shall  grow  out  of  or  be  occasioned  by  the  location  and  use 
of  the  road.'*  CJonsequently,  it  is  proper  for  the  jury  or  apprais- 
ers to  take  into  consideration,  in  assessing  the  damages  to  bo 
awarded  in  such  a  case,  the  danger  and  inconvenience  of  crossing 
the  road  from  one  part  of  the  land  to  another,'^  the  danger  to  the 
owner's  cattle  of  being  killed  on  the  railroad,  the  additional  in- 
convenience and  expense  entailed  upon  the  owner  in  the  cultivation 
and  management  of  his  remaining  land,  thus  cut  in  two  by  the 

■«  First  Ohurch  In  Boston  ▼.  City  of  Boston,  14  Qray  (Mass.)  214;  BdmandA 
T.  CMty  of  Boston,  108  Biass.  635;  Baltimore  &  O.  R.  Ck>.  t.  Pittsburg:.  W.  ft 
K.  R.  Co.,  17  W.  Va.  812;  Driver  ▼.  Railroad  Co.,  32  Wis.  569;  Welch  t. 
Railway  Go.,  27  Wis.  108;  Parks  t.  Railroad  Co.,  33  Wis.  418;  Robbins  v. 
Railroad  Co.,  6  Wis.  636;  Bigelow  t.  Railway  Oo.,  27  Wis.  478;  White  v. 
Railroad  Co.,  6  Rich.  Law  (S.  G.)  47;  Tyler  t.  Hudson*  147  Mass.  609,  18 
N.  E.  582. 

■»  Page  T.  Railway  Ckx,  70  lU.  824. 

B<  St  Louis  ft  S.  B.  Ry.  Ck).  v.  Teters,  68  111.  144. 

S7  Somerville  ft  B.  R.  Oa  y.  Doughty,  22  N.  J.  Law,  495;  St.  Louis  ft  8.  B. 
Ry.  (Xk  T.  Teters,  68  lU.  144;  Keithsburg  ft  B.  R.  Go.  t.  Henry,  79  IlL  290. 
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road,*"  the  expense  of  fencing  along  the  road  where  it  passes  throngh 
fields,"*  and  the  danger  from  fire  to  the  buildings,  fences,  timber, 
and  crops  on  the  remaining  land.'*  But,  on  the  other  hand,'  in  all 
cases  of  appropriation  of  part  of  a  tract  of  land,  mere  speculative, 
remote,  or  contingent  damages  to  the  remaining  parts  are  not  to 
be  taken  into  account  or  allowed  for  in  the  computation  of  dam- 
ages.** Thus,  the  appraisers  cannot  take  into  consideration  any 
anticipated  loss  to  the  plaintiff  of  profits  in  his  business,  by  rea- 
son of  the  appropriation  of  a  part  of  his  land.** 

In  some  few  of  the  states,  the  constitutions  provide  that  benefits 
accruing  to  the  owner's  remaining  land  cannot  be  set  off  against 
the  damages  to  be  awarded  him.**  But,  unless  such  a  provision 
is  found  in  the  constitution,  the  rule  is  that,  in  estimating  the- 
damages  which  a  party  sustains  by  the  taking  of  a  part  of  his  tract 
of  land  for  a  public  improvement,  the  local  benefit  accruing  there 
from  to  the  remainder  may  be  considered  and  deducted  from  the 
damages  occasioned  by  such  taking;  and  where  such  benefit  equals 
or  exceeds  the  value  of  the  land  taken  and  the  amount  of  the  in- 
jury to  the  remainder,  the  owner  sustains  no  legal  damage  an^ 
none  can  be  allowed  him.**  But  "the  benefits  to  be  considered  and 
allowed  by  the  jury,  where  only  a  part  of  an  entire  tract  is  taken, 
are  not  such  as  are  common  to  lands  generally  in  the  vicinity,  but 
such  as  result  directly  and  peculiarly  to  the  particular  tract  in  ques- 

••  Tucker  v.  Railroad  Ca,  118  Mass.  546;  McReynolds  v.  RaUway  Ck).,  106 
lU.  152;   SomervlUe  &  B.  R.  Co.  v.  Doughty,  22  N.  J.  Law,  496. 

»•  Greenville  &  C.  R.  Co.  v.  Partlow,  5  Rich.  Law  (S.  O.)  428;  Robblns  v. 
Railroad  Co.,  6  Wis.  636;  Reg.  v.  Committee  Men  for  South  HoUand  Drainage, 
8  AdoL  ft  B.  429. 

«o  Swlnney  v.  Railroad  Co.,  59  Ind.  206;  Lafayette,  M.  ft  B.  R.  Co.  v.  Mur- 
dock,  68  Ind.  137;  St.  Louis,  Ft.  S.  ft  W.  R.  Co.  v.  McAuUff,  43  Kan.  185, 
28  Pac.  102, 

•1  Ellsworth,  M.  N.  ft  S.  B.  Ry.  Co.  v.  Maxwell,  39  Kan.  651,  18  Pac.  819. 

««  Pittsburgh  ft  W.  R.  Co.  v.  Patterson,  107  Pa.  St  461;  SchuylkiU  Nav. 
Co.  V.  Freedley,  6  Whart.  (Pa.)  109;  Petition  of  Mt  Washington  Road  Co.,  35 
N.  H.  134. 

««  See  Woodfolk  t.  Railroad  Co.,  2  Swan  (Tenn.)  421. 

•*  Nichols  T.  City  of  Bridgeport,  28  Conn.  189;  Trinity  OoUege  t.  City  of 
Hartford,  82  Conn.  462;  Jackson  Co.  v.  Waldo,  85  Mo.  637;  Piatt  t.  Pennsyl- 
vania Co.,  43  Ohio  St  228.  1  N,  B.  420;  Whitman  t.  Railroad  Co.,  8  AHen 
(Mass.)  188. 
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tion;  aSy  for  instance,  where  property  is  made  more  available  and 
valuable  by  opening  a  street  through  it,  or  when  land  is  drained  or 
otherwise  directly  improved."  •■  For  example,  where  the  claim 
for  damages  grows  out  of  the  alteration  of  a  highway,  benefits 
caused  by  such  alteration  may  be  set  off  against  the  damages;  but 
this  benefit  must  be  some  direct,  special,  and  peculiar  benefit  accru- 
ing to  the  plaintiff's  land,  and  not  the  general  benefit  accru- 
ing to  all  the  adjacent  estates  by  reason  of  having  a  wider  street. 
If  the  alteration,  by  cutting  off  some  of  the  plaintiff's  land,  leaves 
him  a  smaller  estate  with  a  longer  street  frontage,  which  is  of 
more  value  in  the  market,  this  is  a  benefit  which  should  be  counted. 
But  unless  he  receives  some  benefit  not  received  in  common  by  all 
the  other  estates  on  that  street  between  the  two  nearest  cross 
streets,  it  is  not  to  be  deducted.**  Furthermore,  the  benefits,  like 
the  damages,  cannot  be  considered  if  they  are  merely  remote,  spec- 
ulative, or  conjectural.  For  example,  in  an  action  for  damages 
to  land  in  Wisconsin,  resulting  from  the  construction  of  a  railroad, 
the  fact  that  the  road  is  a  trunk  line  to  Chicago  is  not  such  a 
benefit  to  the  plaintiff  as  will  be  considered  in  abatement  of  the 
damages  suffered  by  him.*'  And  the  damage  done  to  one  piece 
of  land,  through  which  a  railroad  is  run,  cannot  be  compensated 
by  benefits  accruing  to  another  and  separate  piece  of  land,  through 
which  it  does  not  run,  though  belonging  to  the  same  person.** 

In  the  third  place,  if  the  taking  does  not  consist  in  the  actual 
appropriation  of  any  specific  property,  but  in  injury  to  it,  or  dim- 
inution of  its  value,  in  consequence  of  the  work  or  improvement  for 
which  the  power  of  eminent  domain  is  exeroised,  the  assessment 
of  compensation  will  become  a  measuring  of  damages.  And  the 
owner  will  be  entitled  to  fair  compensation  for  all  such  direct  in- 
juries to  the  property  as  accrue  from  the  work  in  question  and 
affect  him  personally  in  his  ownership,  use,  or  enjoyment  of  the 
property,  and  which  are  not  common  to  the  whole  community.** 

•»  Whltely  T.  Boom  Co.,  38  Minn.  628,  38  N.  W.  753. 

««  Farwell  t.  City  of  Cambridge,  11  Gray  (Mass.)  418;  Dickenson  v.  In- 
habitants of  Fitchburg,  13  Gray  (Mass.)  54d.  And  see  Mississippi  Ry.  Co.  t. 
KcDonald,  12  Heisk.  (Tenn.)  54. 

•7  Laflln  T.  Kallroad  Co.,  33  Fed.  415. 

*•  Todd  V.  Railroad  Co.,  78  111.  530. 
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Aa  the  proceeding  before  the  yiewers  Is  more  In  the  nature  of 
jui  arbitration  than  of  a  jury  trial,  considerable  latitude  is  allowed 
in  regard  to  the  introduction  of  evidence.  The  object  being  to  as- 
certain the  actual  market  value  of  the  property  taken  (or  the  actual 
•extent  to  which  it  has  been  injured  by  the  public  work  or  im- 
provementy  aB  the  case  may  be),  almost  anything  which  has  a 
legitimate  tendency  to  show  such  value  should  be  admitted.  And 
the  appraisers  will  also  be  justified  in  acting  on  their  personal  knowl- 
edge and  opinion  of  the  value  of  the  property,  though  this  should  not 
influence  them  to  the  exclusion  of  legal  and  proper  evidence. 
Prepayment  of  Damages* 

In  a  number  of  the  states  we  find  constitutional  provisions  to  the 
effect  that  the  compensation  to  be  awarded  to  the  owner  of  prop- 
erty which  is  appropriated  for  public  use  must  be  paid  before  the 
taking  of  the  property.  When  this  is  not  the  case,  the  question, 
whether  the  law  is  invalid  for  postponing  the  payment  of  the  com- 
pensation until  after  the  owner  is  deprived  of  his  property,  will  de-  * 
pend  upon  whether  it  is  the  state  or  a  municipal  corporation  which 
takes  the  property  or  a  private  corporation.  If  the  power  of  em- 
inent domain  is  exercised  for  the  benefit  of  the  state  or  one  of  its 
municipalities,  it  is  not  essential  that  payment  should  first  be  pro- 
vided, for  it  is  supposed  that  the  public  faith  is  a  sufficient  pledge 
■and  guaranty  for  the  payment  of  what  is  awarded.  But  in  this 
case,  the  law  must  provide  a  means  of  making  his  claim  effective 
against  the  state  or  the  municipality,  which  shall  be  adequate  ahd 
certain,  and  which  may  be  initiated  by  the  property  owner  himself 
at  his  own  discretion.^*  But  if  the  property  is  to  be  taken  by  a 
private  corporation,  the  same  reasons  do  not  exist  On  the  con- 
trary, it  may  well  happen  that  the  ability  of  the  corporation  to  pay 
the  damages  which  shall  be  assessed  may  be  doubtful  Although 
there  is  no  fixed  and  absolute  rule  on  the  subject,. the  better  au- 
thorities agree  that  in  such  cases  the  statute  should  require  the 
amount  to  be  paid,  or  be  held  ready  for  payment,  before  the  land 
passes  into  the  exclusive  control  of  the  corporation.^^     But  the 

TO  Zimmerman  v.  Oanfleld,  42  Ohio  St  468;  Wheeler  v.  Board,  89  N.  J.  Law, 
291;   HaverhiU  Bridge  Proprietors  v.  County  Gom'rs  of  Essex,  108  Mass.  120. 
Ti  Wheeler  v.  Board,  89  N.  J.  Law,  29L 
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owner  of  land  taken  by  a  private  corporation  nnder  the  power  of 
eminent  domain  may,  if  he  is  sui  juris,  waive  the  right  to  exact 
prepayment  of  damages,  by  consenting,  either  expressly  or  by  clear 
implication,  to  extend  a  credit  to  the  company  condemning,  and 
allowing  the  damages  to  remain  as  a  debt;  but  such  waiver  is  not 
to  be  inferred  without  a  clear  indication,  by  words  or  acts,  that 
the  owner  will  not  insist  on  his  constitutional  right^^ 

PaymerU  to  be  Made  in  Money* 

Since  the  appropriation  of  private  property  under  this  power  is 
in  the  nature  of  a  forced  sale,  it  follows  that  the  compensation  to 
the  owner  must  be  made  in  money,  or  at  least  be  pecuniary  In  char- 
acter. The  state,  for  instance,  would  have  no  power  to  compel  the 
owner  to  accept  other  public  lands  in  exchange  for  his  lands  thus 
taken.  Nor  could  a  railroad  company,  on  appropriating  lands,  re- 
quire the  owner  to  accept  a  grant  of  other  lands,  licenses,  or  rights 
of  way  belonging  to  if*  But  if  the  appropriation  is  made  by  a 
municipal  corporation  it  seems  that  it  may  lawfully  provide  thait 
the  damages  awarded  shall  be  paid  in  interest-bearing  bonds,  either 
constituting  a  part  of  its  existing  debt,  or  issued  specially  for  the 
purpose  of  meeting  the  new  expense. 

T9  New  Orleans  ft  8.  R.  Ck>.  v.  Jones,  68  Ala.  48;  Fuller  v.  OommlBBiQiierB, 
15  Pick.  (MasB.)  81;  Marble  v.  Whitney,  28  N.  Y.  297. 

Tt  See  Chicago,  S.  F.  ft  G.  By.  Ck).  v.  McGrew,  104  Ma  28%  15  8.  W.  Oftl; 
Yanhome's  Lessee  v.  Dorrance.  2  Dall.  804,  315. 
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CHAPTER  XVIL 

MUNICIPAL  OORPORATIONfiL 

181.  Local  Self'Goyernment. 

182-188.  Nature  of  Municipal  Corx>oration8. 

184.  Power  to  Create  Municipal  Corporattani. 

185.  Legislative  Control  of  Municipal*  Corporatioiia. 

186.  Debts  and  Revenue. 
187-188.  Omcers  of  Municipalities. 

189.    Powers  of  Municipal  Corporations. 
100-182.    By-Laws  of  Municipal  Corporations. 

LOCAL  SELF- GOVERNMENT. 

181.  The  principle  of  local  self-government  reqnlrea 
that  local  governmental  afTairs  shall  be  decided  upon  and 
regulated  by  local  authorities,  and  that  the  people  of  the 
municipal  subdivisions  of  the  state  shall  have  the  right  to 
determine  upon  their  own  municipal  concerns,  without 
being  controlled  by  the  general  public  or  the  state  at 
large. 

The  principle  of  local  self-goyernment  is  regarded  as  f  nndamenta) 
in  American  political  institutions.  It  is  not,  howeyer,  an  Ameri- 
can invention,  but  is  traditional  in  England,  and  is  justly  regarded 
as  one  of  the  most  valuable  safeguards  against  tyranny  and  oppres- 
sion. ''We  learn  from  Blackstone  and  the  elementary  writers  that 
the  civil  divisions  of  England,  its  counties,  hundreds,  tithinga,  or 
towns,  date  as  far  back  as  the  times  of  the  great  Alfred.  In  al> 
the  changes  of  policy,  of  dynasty,  of  peace  and  internal  war,  and 
even  of  conquest,  which  that  country  has  undergone  since  his  day, 
these  organizations  have  never  been  abated  or  abandoned.  They 
are  substantially  at  this  time  what  they  were  before  the  Norman 
invasion.  Wherever  the  Anglo-Saxon  race  have  gone,  wherever 
they  have  carried  their  language  and  laws,  these  communities,  each 
with  a  local  administration  of  its  own  selection,  have  gone  with 
them.  It  is  here  they  have  acquired  the  habits  of  subordination,, 
and  obedience  to  the  laws,  of  patient  endurance,  resolute  purpose^ 
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and  the  knowledge  of  civil  government  which  distinguish  them 
from  every  other  people.  Here  have  been  the  seats  of  modem  civ- 
ilization, the  nurseries  of  public  spirit,  and  the  centers  of  constitu- 
tional liberty.  They  are  the  opposites  of  those  systems  which  col- 
lect all  power  at  a  common  center,  to  be  wielded  by  a  common  will, 
and  to  effect  a  given  purpose;  which  absorb  all  political  authority, 
exercise  all  its  functions,  distribute  all  its  patronage,  repress  the 
public  activity,  stifle  the  public  voice,  and  crush  out  the  public 
liberty.^*  And  in  another  case  we  read:  "This  right  of  self-gov- 
ernment lies  at  the  foundation  of  our  institutions,  and  cannot  be 
disturbed  or  interfered  with,  even  in  respect  to  the  smallest  of  the 
divisions  into  which  the  state  is  divided  for  governmental  purposes, 
without  weakening  the  entire  foundation;  and  hence  it  is  a  right 
not  only  to  be  carefully  guarded  by  every  department  of  the  govern- 
ment, but  every  infraction  or  evasion  of  it  to  be  promptly  met  and 
condemned,  especially  by  the  courts,  when  such  acts  become  the 
subject  of  judicial  investigation."  • 

This  important  principle  finds  its  most  pure  and  perfect  expres- 
sion in  the  town  meeting  of  New  England,  which  is  a  legal  assem- 
bly of  the  qualified  voters  of  a  town,  held  at  stated  intervals  or  on 
call,  for  the  purpose  of  electing  town  officers,  and  of  discussing  and 
deciding  on  questions  relating  to  the  public  business,  property,  and 
expenses  of  the  town.  Although  such  pure  democracy  does  not 
prevail  throughout  our  country,  yet  it  is  in  pursuance  of  the  same 
general  principle  that  municipal  corporations  are  established  in 
all  the  states,  and  invested  with  rights  and  powers  of  government 
subordinate  to  the  general  authority  of  the  state,  but  exclusive 
within  their  sphere.  And  it  is  in  reality  but  an  extension  of  this 
principle  that  the  government  of  the  United  States  should  be  in- 
trusted with  only  such  powers  and  rights  as  concern  the  welfare 
of  the  whole  country,  while  the  individual  states  are  left  to  the 
uncontrolled  regulation  of  their  internal  affairs.  The  principle 
of  local  government  being  thus  firmly  implanted  in  our  political 
system,  it  rests  with  the  legislative  authority  of  each  state  to  apply 
and  adjust  it  to  the  varying  needs  of  its  own  people.  That  author- 
ity must  determine  what  municipal  corporations  shall  be  created 

1  People  V.  Draper,  16  N.  Y.  532,  561. 
M  People  V.  Albertson,  55  N.  Y.  50,  67. 
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and  what  shall  be  their  powers  and  the  limit  of  their  jurisdiction, 
according  to  its  view  of  the  requirements  of  the  different  sections 
and  districts  of  the  state,  and  their  capacity  and  need  of  local  gov- 
ernment 

In  some  of  the  states,  the  right  of  local  government  is  guarded 
by  constitutional  provisions  forbidding  the  legislature  to  make 
any  private  or  special  laws  '^regulating  the  internal  affairs  of  towns 
and  counties."  In  others,  it  is  considered  as  one  of  the  rights  in- 
herent in  the  people  at  the  time  of  the  adoption  of  the  constitu- 
tion, and  reserved  to  the  people  by  that  instrument  except  as  mod- 
ified by  the  grant  of  authority  to  the  legislature.  Thus  the  su- 
preme court  of  Indiana,  speaking  of  a  statute  which  attempted  to 
create  a  fire  department  for  a  city,  but  making  it  entirely  independ- 
ent of  the  selection,  regulation,  or  control  of  the  municipal  author- 
ities, observes:  '^We  hold  that  the  right  to  provide  and  maintain 
a  fire  department  in  a  town  or  city  is  one  of  the  rights  which  are 
vested  in  the  people  of  municipalities,  and  to  be  exercised  by  them, 
and  is  not  subject  to  legislative  interference,  except  in  so  far  as 
they  may  prescribe  rules  to'Vid  the  people  of  the  municipality  in 
the  exercise  of  such  right;  that  such  right  is  an  element  of  local 
self-government,  which  was  vested  in  the  people  of  the  municipali- 
ties at  the  time  of  the  adoption  of  the  constitution,  and  was  not 
parted  with  by  It;  that  so  much  of  the  statute  under  consideration 
as  relates  to  the  management  and  control  of  the  fire  departments 
of  cities  is  unconstitutional  and  void."  • 

NATTTBB  OF  MUNICIPAL  COBPOBATIONS. 

182.  Miuiiclpal  corporations  are  administrative  agencies 
established  for  the  local  government  of  towns,  cities,  coun- 
ties, or  other  particular  districts. 

183.  The  special  powers  conferred  on  them  are  not  vest- 
ed rights  as  against  the  state,  nor  are  they  in  the  nature 

8  State  V.  Denny,  118  Ind.  449,  21  N.  B.  274.  And  see  City  of  BvansyiUe 
v.  State,  118  Ind.  426,  21  N.  E.  267.  In  the  case  of  State  v.  WiUIams  (Conn.) 
35  Atl.  24,  will  be  found  an  interesting  discussion  of  the  nature  of  local  self- 
j^overnmcnt  and  of  how  far  the  legislature  is  bound  to  recognize  and  provide 
for  it 


Digitized  by  VjOOQIC 


480  MUNICIPAL   CORPORATIONS.  (Ch.  17 

of  contracts,  but,  being  wholly  political,  they  exist  only 
daring  the  will  of  the  legislature.  Such  powers  may  at 
any  time  be  changed,  modified,  repealed,  or  destroyed  by 
the  legislature,  saving  only  the  vested  rights  of  individuals. 

A  municipal  corporation  is  a  pnblic  corporation  created  by  the 
gOYemment  for  political  purposes,  and  having  subordinate  and  local 
powers  of  legislation;  it  is  an  incorporation  of  persons,  Inhabitants 
•of  a  particular  place  or  connected  with  a  particular  district,  enabling 
them  to  conduct  its  local  civil  government*  The  more  usual  kinds 
of  municipal  or  quasi  municipal  corporations  in  this  country  are 
<dties,  towns,  townships,  boroughs,  villages,  parishes,  counties,  school 
districts,  poor  districts,  and  road  districts. 

The  charter  of  a  municipal  corporation  is  not  a  contract,  within 
the  meaning  of  that  clause  of  the  federal  constitution  which  forbids 
the  passage  of  laws  impairing  the  obligation  of  contracts.  Hence  it 
follows  that  such  charters  may  be  altered,  amended,  or  repealed  by 
the  legislature  at  its  own  discretion,  without  any  violation  of  that 
clause,  provided  only  that  private  vested  rights  are  not  infringed  by 
the  action  which  it  may  take  in  r^ard  to  the  charter.*  And  munic- 
ipal corporations,  being  creatures  of  legislation,  have  no  constitu- 
tional guaranty  of  trial  by  jury,  and  such  trial  may  be  denied  to  them.* 
They  are  liable  to  have  their  public  powers,  rights,  and  duties  modi- 
"fled  or  abolished  at  any  time  by  the  legislature.  They  are  allowed  to 
hold  privileges  or  property  only  for  public  purposes.  Hence,  gen- 
-erally,  the  doings  between  them  and  the  legislature  are  in  the  nature 
of  legislation  rather  than  compact^  And  one  legislature  cannot  im- 
pose restrictions  on  the  powers  of  a  municipal  corporation  which  a 
future  legislature  cannot  modify  or  abrogate,  except  where  a  vested 
right  or  the  obligation  of  a  contract  might  be  thereby  divested  or 
impaired.* 

«  Philadelphia  v.  Fox,  64  Pa.  St.  1C9,  180. 

s  Brown  v.  Hummel,  6  Pa.  St.  86,  92;  Philadelphia  v.  Fox,  64  Pa.  St  169; 
Yarmouth  v.  North  Yarmouth,  34  Me.  411;  Berlin  v.  Gorham,  34  N.  H.  266; 
Paterson  v.  Society,  24  N.  J.  Law,  385;  Marietta  v.  Fearing,  4  Ohio,  427. 

•  Borough  of  Dunmore^s  Appeal,  52  Pa.  St.  374. 

7  Town  of  East  Hartford  v.  Hartford  Bridge  Co.,  10  How.  511,  634. 

«  State  V.  Pilabury,  81  La.  Ann.  L 
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POWER  TO  CBBATB  MUNICIPAL  CORPORATIONS. 

184.  Tlie  power  to  distribute  the  administrative  ftuic- 
tions  of  government,  and  from  time  to  time  to  change  their 
distribution,  belongs  exclusively  to  the  legislature,  and 
this  includes  the  power — 

(a)  To  incorporate  cities  and  other  municipal  corpora- 

tions.* 

(b)  To  establish,  modify,  or  change  their  territorial 

boundaries. 

(c)  To  classify  the  cities  of  the  state  according  to  pop- 

ulation or  some  other  reasonable  principle   of 
division. 

Ortaiion  cf  Municipalities. 

The  creation  of  municipal  corporations  is  generally  accomplished 
^ther  by  a  special  grant  of  a  charter,  or  (where  this  is  forbidden  by 
the  state  constitution,  as  is  now  generaUy  the  case)  by  the  enactment 
of  a  general  law  under  which  such  corporations  may  be  organized 
wheneyer  the  particular  district  possesses  the  requisite  population 
and  complies  with  the  other  conditions  of  the  act  When  the  consti- 
tution empowers  the  legislature  to  establish  but  one  system  of  town 
and  county  government,  to  be  as  nearly  uniform  as  practicable,  abso- 
lute uniformity  is  not  required.** 

Boundaries. 

As  it  is  for  the  legislature  to  determine  whether  municipal  cor- 
porations shall  be  established,  and  how  the  subordinate  functions 
of  government  shall  be  apportioned  to  them,  so  also  it  is  within  its 
power,  unless  restrained  by  the  constitution,  to  decide  what  shall 
be  the  territorial  boundaries  of  a  city,  county,  or  other  such  corpo- 
ration, and  after  having  established  the  boundaries  it  may,  in  its 
discretion,  modify  or  change  them,  subject  only  to  the  proviso  that 
private  vested  rights  must  not  be  injured  by  the  alterationa  Thus, 
the  legislature  may  annex  or  authorize  the  annexation  of  territory 
contiguous  to  the  limits  of  an  incorporated  town  or  city,  without 

•  Turner  v.  Althaus,  6  Neb.  54;  Hope  v.  Deaderlc^  8  Humph.  (Tenn.)  1. 
f  Catbcart  y.  ComsUxA,  66  Wis.  590,  14  N.  W.  833. 
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the  consent  of  the  persons  residing  either  in  the  corporation  or  the 
annexed  territory.**  But  if  the  legislature  should  prescribe  that 
such  territory  should  not  be  annexed  to  the  municipality  unless  a 
majority  of  the  persons  liying  therein  should  assent  thereto,  this 
would  not  be  an  unlawful  delegation  of  legislative  power,  but  a 
concession  to  the  parties  to  be  aflected  of  the  privilege  of  accepting 
or  rejecting  a  charter.**  Statutes  fixing  the  boundaries  of  counties, 
and  dividing  such  counties  into  towns,  and  providing  for  town  or- 
ganizations, are  held  to  be  properly  within  the  sphere  of  the  pow- 
ers of  the  legislature,  even  though  not  expressly  specified  in  the 
constitution.**  And  an  act  of  the  legislature  fixing  the  county  seat 
is  not  unconstitutional  because  it  was  passed  without  any  consul- 
tation with  the  people  of  the  county  and  without  giving  them  an 
opportunity  to  petition  the  legislature;  nor  because  two  places 
were  named  in  the  act,  and  the  choice  between  them  left  to  the 
popular  vote.** 

Classification, 

It  is  now  a  common  practice  to  divide  the  cities  of  a  state  into  sev- 
eral classes,  according  to  their  population,  giving  to  those  of  each 
class  a  certain  range  of  powers  or  privileges,  or  a  form  of  govern- 
ment, different  from  those  accorded  to  the  other  classes,  the  object 
being  to  adapt  the  municipal  government  and  powers  to  the  vary- 
ing conditions  and  needs  of  the  different  populations.  Laws  mak- 
ing such  a  classification  are  not  open  to  the  objection  that  they  are 
local  or  special.  **A  law  applying  to  a  certain  class  of  cities,  fixed  by 
previous  legislation,  into  which  other  municipal  corporations  may 
enter,  and  from  which  they  may  pass  into  other  classes,  by  increase 
of  population,  is  not  special  but  general,  since  the  grade  of  any  par- 
ticular city  is  not  designated  by  the  act,  but  depends  upon  its 
growth  in  population,  as  it  may,  by  such  growth,  pass  from  one 
grade  or  class  into  another."  *•    And  it  is  no  constitutional  objection 

11  Graham  v.  City  of  Greenville,  67  Tex.  62,  2  S.  W.  742;  Stllz  v.  City  of 
Indianapolis,  55  Ind.  615;   Martin  y.  Dlx,  52  Miss.  53. 

la  Graham  v.  City  of  Greenville,  67  Tex.  62,  2  S.  W.  742. 

i»  Ohlcago  &  N.  W.  Ry.  Co.  v.  Langlade  Co.,  56  Wis.  614,  14  N.  W.  844. 

i«  Bx  parte  Hill,  40  Ala.  121. 

IB  State  V.  Hawkins,  44  Ohio  St  08,  IDS,  5  N.  E.  228;  Land,  Log  &  Lumber 
Oo.  Y.  Brown,  73  Wis.  294,  40  N.  W.  482;    People  v.  Henshaw,  76  Gal.  430. 


Digitized  by  VjOOQIC 


§  185)        USQISLATiyB  CONTROL  OK  MQNICIPAL   CORPOBATIONS.  483 

to  snch  a  law  that  there  may  be,  at  the  time,  only  one  city  in  the 
Btate  which  poBsesses  a  sufficient  population  to  bring  it  into  one  of 
the  designated  classes,*'  nnless  it  is  evident  that  the  legislature 
merely  sought  In  this  manner  to  evade  the  constitutional  prohibi- 
tion against  special  laws.  It  is  possible  that  there  may  be  other 
bases  for  classification  beside  the  relative  population,  but  whatever 
i^stem  is  adopted,  it  must  be  such  as  to  show  clearly  the  need  of 
differences  in  powers  or  governments.  ''The  true  principle  of  classi- 
fication,'* says  the  court  in  New  Jersey,  "requires  something  more 
than  a  mere  designation  by  such  characteristics  as  will  serve  to 
classify,  for  the  characteristics  which  will  thus  serve  as  a  basis  of 
classification  must  be  of  such  a  nature  as  to  mark  the  object  so  des- 
ignated as  peculiariy  requiring  exclusive  legislation.  There  must 
be  a  substantial  distinction,  having  a  reference  to  the  subject  mat- 
ter of  the  proposed  legislation,  between  the  objects  or  places  em- 
braced in  such  legislation  and  the  objects  or  places  excluded.  The 
marks  of  distinction  on  which  the  classification  is  founded  must  be 
such,  in  the  nature  of  things,  as  will,  in  some  reasonable  degree, 
at  least,  account  for  or  justify  the  restriction  of  the  legislation."  *^ 


LEGI8I.ATIVE  COFTBOL  OF  HUNICIFAI.  COHFOHATION& 

186.  In  respect  to  all  those  matters  in  which  the  people 
of  the  state  generally  have  an  interest  or  concern,  the 
legislature  may  require  and  compel  the  municipalities  to 
discharge  duties,  perform  works,  and  if  necessary  contract 
debts.  But  in  regard  to  matters  of  purely  local  concern^ 
which  are  not  of  importance  to  the  state  at  large,  and 
which  are  generally  best  regulated  by  the  local  authori- 
ties, the  rule  of  local  self-government  requires  that  the 
municipality  should  be  controlled  only  by  the  preferences 
and  determinations  of  its  own  citizens. 

18  Pac.  413;    State  v.  Hunter,  38  Kan.  578,  17  Pac.  177;   Paul  t.  Gloucester 
Go.,  60  N.  J.  Law,  585,  15  AtL  272. 

i«  State  ▼.  Miller,  100  Mo.  439,  18  S.  W.  677;  State  v.  Graham,  16  Neb.  7< 
10  N.  W.  470;   State  ▼.  Hudson,  44  Ohio  St.  137,  5  N.  B.  225. 

iT  state  V.  Hammer,  42  N.  J.  Law,  435. 
BL.CONST.L.— 28 
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The  double  fanction  of  municipal  co4*porations  requires  them  to 
assume  a  share  in  the  performance  of  state  duties,  as  the  legislature 
shall  apportion  the  same,  and  also  to  regulate  matters  which  con- 
cern only  the  particular  community.  In  respect  to  the  first  class 
of  duties,  the  legislature  has  the  control,  and  it  may  grant,  modify, 
or  abrogate  municipal  powers  as  its  wisdom  shall  dictate.  It  may 
also,  within  the  same  field,  coerce  a  municipal  corporation  into  the 
discharge  of  its  proper  functions,  by  laws  requiring  it  to  make  con- 
tracts, issue  bonds,  or  undertake  public  works.  Thus,  a  city  or 
county  may  be  compelled  to  maintain  local  courts  or  a  local  police 
system,  to  lay  out  and  keep  in  repair  public  highways,  build  bridges, 
and  erect  suitable  public  buildings.  But  in  regard  to  its  own  local 
needs  or  advantages,  the  municipality  alone  is  to  judge  of  the  desira- 
bility of  making  contracts,  undertaking  works,  or  incurring  debts, 
and  in  these  matters  it  cannot  be  compelled  against  its  will  to  adopt 
the  wishes  of  the  state  legislature.  Thus,  in  regard  to  the  main- 
tenance of  municipal  parks,  the  question  of  a  municipal  system  of 
gas  or  waterworks,  and  other  such  private  and  local  ajQfairs,  it  is  not 
in  the  lawful  power  of  the  legislature  to  force  the  municipality  into 
engagements  or  debts.*  • 

While  municipal  corporations  are  subordinate  agencies  of  gov- 
ernment, and,  as  such,  subject  to  the  regulation  and  control  of  the 
legislative  authority  of  the  state,  yet  they  are  also,  in  some  partic- 
ulars, assimilated  to  private  corporations  in  respect  to  their  rights 
and  powers.  "Over  all  its  civil,  political,  or  governmental  pow- 
ers," says  Dillon,  "the  authority  of  the  legislature  is,  in  the  nature 
of  things,  supreme  and  without  limitation,  unless  the  limitation  is 
found  in  the  constitution  of  the  particular  state.  But,  in  its  pro- 
prietary or  private  character,  the  theory  is  that  the  powers  are 
supposed  not  to  be  conferred  primarily  or  chiefly  from  considera- 
tions connected  with  the  government  of  the  state  at  large,  but  for 
the  private  advantage  of  the  compact  community  which  is  incor- 
porated as  a  distinct  legal  personality  or  corporate  individual ;  and 

!•  In  regard  to  these  general  propositions,  see  Kimball  y.  Ck)iinty  of  Mobile, 
8  Woods,  656,  Fed.  Cas.  No.  7,774;  People  v.  Draper,  16  N.  Y.  682;  Mayor, 
•te.,  of  Baltimore  y.  State,  16  Md.  376;  People  y.  Oommon  CSoundl  of  Detroit, 
28  Micb.  228;  Western  Say.  Fund  Soc.  y.  Philadelphia,  81  Pa.  St  176;  Park 
Ck>m'r8  y.  Mayor  of  Detroit,  29  Mich.  848. 
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AS  to  Buch  powers,  and  property  acquired  therennder,  and  con- 
tracts made  with  reference  thereto,  tli.;  corporation  is  to  be  re- 
garded quoad  hoc  as  a  private  corporation,  or  at  least  not  public 
In  the  sense  that  the  power  of  the  legislature  over  it  or  the  rights 
represented  by  it  is  omnipotent/*  *• 

And  the  power  of  the  legislature  to  control  the  municipal  cor- 
porations is  also  limited  by  the  necessity  of  preserving  the  rights 
of  third  persons  which  may  in  some  cases  intervene.  Thus,  the 
right  to  interfere  with  the  powers  and  government  of  a  city  can 
oot  be  so  exercised  as  to  deprive  bona  fide  creditors  of  the  munici- 
pality of  their  remedies  against  it  The  power  of  taxation,  for  ex- 
ample, cannot  be  so  abridged  that  persons  who  had  previously  be- 
<x>me  creditcNTs  of  the  city,  relying  on  its  power  to  levy  taxes  to  pay 
its  debts,  shall  be  deprived  of  all  effectual  means  of  collecting  their 
claims.** 

DEBTS  AND  BEVENUB. 

186.^The  legislatare  has  power  to  require  and  compel  a 
municipal  corporation  to  pay  its  Just,  debts,  even  when 
they  areVot  enforceable  by  the  ordinary  processes  of  law, 
and  to  thiA  end  it  may  reqtiire  the  municipality  to  raise 
money  by  taxation. 

It  matters  not  that  the  particular  claim  Is  not  such  as  the  courts 
would  enforce  without  further  legislative  authority.  If  a  moral 
obligation  exists,  the  legislature  may  give  it  legal  sanction.  A  law 
requiring  a  municipal  corporation  to  pay  a  demand  against  it 
which  is  without  legal  obligation,  but  which  is  equitable  and  just 

i*  1  Dill.  Mun.  Corp.  |  66.  The  state  may  maJce  a  contract  with,  or  grant 
to,  a  mtmlclpal  corporation,  which  It  cannot  sobsequently  Impair  or  resume. 
"^A  grant  may  be  made  to  a  public  corporation  for  purposes  of  private  ad- 
vantage, and,  although  the  public  may  also  derive  a  common  benefit  there- 
from, yet  the  corporation  stands  on  the  same  footing,  as  respects  such  grant, 
as  would  any  body  of  persons  upon  whom  like  privileges  were  conferred." 
County  of  Richland  v.  Ck>unty  of  Lawrence,  12  111.  1;  Spauldlng  t.  Andover, 
IM  N.  H.  88. 

20  Von  Hoffman  v.  City  of  Qulncy,  4  WaU.  686;  Nelson  r.  St  Martin's 
Parish,  111  U.  S.  716,  4  Sup.  Ct.  648;  State  v.  Common  OouncU  of  Madison, 
16  Wis.  80;  Goodale  y.  Fennell,  27  Ohio  St  426. 
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In  itsdf,  being  founded  npon  a  valuable  consideration  received  by 
the  coiporation,  is  not  open  to  constitutional  objection,  as  being 
retroactive,  or  otherwise.**  Thus,  the  legislature  may  authoriase 
a  municipality  to  issue  bonds  for  a  debt  contracted,  without  legis- 
lative authority,  for  the  improvement  of  its  streets.**  But  the  leg- 
islature cannot  compel  a  municipal  corporation  to  pay  a  claim 
which  it  is  under  no  obligation,  legal  or  moral,  to  pay;  nor  can  it 
require  a  court  to  render  judgment  on  proof  of  the  amount  there- 
of." 

The  revenues  of  a  county  are  not  the  property  of  the  oounty  in 
the  sense  in  which  those  of  a  private  person  or  corporation  are 
regarded.  The  whole  state  has  an  interest  in  the  revenue  of  a 
oounty,  and  for  the  public  good  the  legislature  must  have  the  power 
to  direct  its  applicjation.'* 

OFFICERS  OF  MUNICIPALITIES. 

187.  Officers  havitig  to  do  with  municipal  corporations 
are  of  two  sorts: 

(a)  Those  whose  fdnctions  concern  the  whole  state  or 

its  people  generally,  although  territorially  re* 
stricted. 

(b)  Those  whose  powers  and  duties  relate  exclusively 

to  matters  of  purely  local  concern. 

188.  Officers  of  the  former  class  may  be  appointed  or 
regulated  by  the  state  authorities;  but  the  principle  of 
local  self-government  requires  th^t  the  choice  of  officers 
of  the  latter  class  should  be  left  exclusively  to  the  people 
of  the  particular  community. 

>i  Lycoming  y.  Union,  15  Pa.  St  166;  New  Orleans  t.  Clark,  95  U.  8.  654. 
It  Is  competent  for  tlie  legislature  of  a  state  to  require  a  county  to  i»y  a  Just 
deM  after  tbe  lapse  of  such  time  as  would  bar  it  by  limitation.  Ck>unty  of 
CaldweU  ▼.  Harbert,  68  Tex.  821,  4  S.  W.  607. 

ts  Mutual  Ben.  Life  Ins.  Go.  t.  City  of  Elizabeth,  42  N.  J.  Law,  285. 

>s  Hoagland  t.  City  of  Sacramento,  52  CaL  142;  Supervisors  of  Sadsbarr 
Tp.  V.  Dennis,  96  Pa.  St  400. 

>«  People  r  Power,  25  m.  169. 
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\ 

'^e  administration  of  justice,  the  presenratlon  of  the  publlo 
peacey  and  the  like,  although  confided  to  local  agencies,  are  essentially 
matters  of  public  concern;  while  the  enforcement  of  municipal  by- 
laws i>ropery  the  establishment  of  gas  works  or  water  works,  the 
eonstru<^tion  of  sewers,  and  the  like,  are  matters  wliich  pertain  to 
the  municipality  as  distinguished  from  the  state  at  large."  ^"  Thus, 
a  municipal  board  of  police  is  clearly  an  agency  of  the  state  gov- 
ernment, and  not  of  the  municipality,  and  therefore  belongs  to  the 
first  class  above  mentioned.'*  But  on  the  other  hand,  a  statute 
which  has  the  effect  of  placing  in  the  hands  of  a  board  of  public 
worksy  who  are  to  be  appointed  by  the  legislature,  the  exclusive 
control  of  the  streets,  bridges,  police  and  fire  departments,  etc.,  in 
cities  subject  to  its  provisions,  without  the  consent  of  those  to 
be  affected  thereby,  infringes  upon  the  inherent  right  of  the  dti- 
sens  to  local  self-government  and  is  unconstitutional.*^ 

FOWEBB  OF  MUNICIPAL  COHFOBATION& 

189.  The  powers  Tested  in  a  municipal  corporation  are 
restricted  to  the  f61Iowlng  three  classes: 

(a)  Those  expressly  granted  to  it  in  its  charter,  or  in 

constitutiokal  or  statutory  provisions  applicable 
to  it. 

(b)  Those  granted  by  necessary  or  fair  implication  f^om 

the  terms  of  the  same  instruments. 

(c)  Those  which  are  necessary  to  enable  it  to  exercise 

its  granted  powers  and  effect  the  ol^ects  of  its 
incorporation. 

'*A  municipal  corporation  possesses  and  can  exercise  the  follow- 
ing i>owers,  and  no  others:  Firsts  those  granted  in  express  words; 
second,  those  necessarily  or  fairly,  implied  in  or  incident  to  the 
powers  expressly  granted;  third,  those  essential  to  the  declared 
objects  and  purposes  of  the  corporation, — not  simply  convenient, 
but  indispensable.  Any  fair,  reasonab^  doubt  concerning  the  ex- 
istence of  power  is  resolved  by  the  courts  against  the  corporation, 

••  1  DUL  Mun.  Corp.  §  68.  ««  People  v.  Httrlbut,  24  Mich.  44. 

«T  State  V.  Denny,  118  Ind.  382,  21  !^^.  B.  252.  ,    ^ 
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and  the  power  is  denied.  Of  every  mnnicipal  corporation  the  char- 
ter or  statute  by  which  it  is  created  is  its  organic  act.  Neither  the 
corporation  nor  its  officers  can  do  any  act,  or  make  any  contract^ 
or  incur  any  liability,  not  authorized  thereby  or  by  some  legisla- 
tive act  applicable  thereto.  All  acts  beyond  the  scope  of  the  pow- 
ers granted  are  void.  Much  less  can  any  power  be  exercised  or 
any  act  done  which  is  forbidden  by  the  charter  or  statute.*'  •• 

But  besides  the  powers  enumerated  in  the  charter,  there. are 
certain   implied  powers  which   belong  to  municipal   corporations 
merely  in  virtue  of  their  status  as  public  corporations.     These  are 
such  as  are  necessary  to  enable  the  corx>oration  to  exercise  its  enu- 
merated powers  and  to  carry  out  the  objects  of  its  incorporation,  and 
they  are  considered  as  inherent  in  the  corporation  because  it  must 
be  presumed  that  they  were  within  the  contemplation  of  the  incor- 
porating power,  which  would  not  have  granted  a  charter  without 
the  means  to  carry  on  a  corporate  existence.    For  example,  a  city 
incorporated  by  the  legislature  has  the  capacity  to  sue  and  be  sued 
in  its  corporate  name,  as  one  of  its  ordinary  and  essential  powers; 
and  it  is  not  necessary  in  pleading  for  such  a  corporation  to  aver 
its  legal  capacity  to  sue.*^    So,  also,  the  power  to  remove  a  cor- 
porate (rfBcer  from  liis  oflBce  is  one  of  the  common-law  incidents  of 
all  corporations,  including  municipal  corporations.** 

\ 
BY-LAWS  OF  MUNICIPAL  COBFOBATIONS. 

190.  Municipal  c6rporation8  are  invested  with  subordi- 
nate powers  of  government,  including  the  power  to  enact 
by-laws  or  ordinances  which,  within  their  sphere,  shall 
have  the  force  of  law. 

191.  Municipal  by-laws  or  ordinances,  to  be  valid,  must 
be — 

(a)  Consistent  with  all  laws  of  a  higher  nature. 

(b)  Authorized  by  the  charter  or  a  statute. 

••  1  Din.  Mun.  Corp.  I  89.    And  see  Spaulding  v.  City  of  LoweU,  28  PldL. 
(BCass.)  71;  Ottawa  t.  Car^,  108  IT.  8.  110,  2  Sup.  Ct.  361. 
tt  City  of  JanesTille  y.  Milwaukee  &  M.  R.  Co.,  7  Wis.  484. 
••  RichardB  t.  Clarksburg,  80  W.  Va.  491.  4  S.  B.  774. 
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(c)  Be^sonable. 
(d).  Imi 
(e)  Oe: 


192.  The  legnlatiTe  power  vested  in  a  municipality  can- 
not be  delegated,  but  must  be  exercised  by  the  munici- 
pality through  its  appointed  agencies. 

\ 
PowtT  to  Bkiad  By^Lau^ 

Since  municipal  corporations  are  agencies  of  goyemment,  operat- 
ing within  a  limited  8]^Iiere,  and  since  the.  regnlations  which  they 
may  establish  will  generally  come  into  the  closest  relation  with  the 
conduct  of  the  citizens,  ft  is  eminently  proper  that  they  shonld  be 
invested  with  adequate  p^jwers  to  make  ordinances  in  matters  of 
police.  All  those  matters  ^hich  concern  the  public  safety,  comfort, 
health,  or  morals,  are  best  regulated,  in  their  more  minute  details, 
by  the  people  of  each  community  for  themselves.  And  the  general 
policy  of  our  institutions  is  to  intrust  a  large  measure  of  discretion, 
in  these  particulars,  to  the  several  municipalities.  Thus,  in  the  ab- 
sence of  specific  constitutional  restrictions,  it  is  competent  for  the 
legislature  of  a  state,  by  a  generic  incorporation  law  or  by  a  particu- 
lar charter,  to  empower  a  municipality  to  make  ordinances,  operative 
within  its  limits,  for  the  regulation' or  licensing  of  the  traffic  in  intoxi- 
cating liquors,  although  the  subject  may  already  be  provided  for  by 
the  general  laws  of  the  state.  And  ^  municipal  charter  or  its  by-laws 
may  thus  either  expressly  or  by  neceteary  implication,  supersede  the 
general  laws  on  the  subject,  within  lihe  limits  of  the  corporation/^ 

Oonformity  wUh  Higher  Laivs. 

The  power  of  a  municipal  corporation  to  enact  by-laws  or  or- 
dinances is  subject  to  the  limitation  that  they  must  not  conflict 
with  any  provision  of  the  constitution  of  the  United  States,  any 
treaty,  any  act  of  congress,  any  provision  of  the  constitution  of 
the  state,  or  any  provision  of  the  general  statutes  of  the  state.  All 
these  are  laws  of  a  superior  nature,  to  which  the  inferior  must  con- 
form.   A  municipal  by-law  repugnant  to  any  of  them  is  ultra  vires^ 

•i  Davis  V.  State,  2  Tex.  App.  425;  Com.  v.  Frederldui,  119  Mass.  199;  Stai^ 
V.  Haiper,  42  La.  Ann.  312,  7  South.  44C. 
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and  can  have  no  efficacy.*"  Moreover,  as  we  have  seen,  the  powers 
of  a  municipality  are  limited  to  those  granted  in  its  charter  or  in 
statutory  provisions  applicable  to  it.  It  will,  of  course,  follow  that 
a  by-li^w  not  authorized  to  be  passed  by  either  the  plain  terms  or 
necessary  implications  of  such  charter  or  statute  is  invalid. 

Reajionabl^nesB, 

The  validity  of  municipal  ordinances  may  also  depend  upon  their 
reasonableness.  But  here  it  is  necessary  to  distinguish  between 
such  as  aite  enacted  under  a  specific  grant  of  power  and  such  as 
are  passed  ,under  a  general  or  implied  grant.  "Where  the  legisla- 
ture in  tenAs  confers  upon  a  municipal  corporation  the  power  to 
pass  ordinances  of  a  specified  and  defined  character,  if  the  power 
thus  delegate^  be  not  in  conflict  with  the  constitution,  an  ordinance 
passed  in  pursuance  thereof  cannot  be  impeached  as  invalid  be- 
cause it  would  have  been  regarded  as  unreasonable  if  it  had  been 
passed  under  the  incidental  powers  of  the  corporation,  or  under  a 
grant  of  power  )^eneral  in  its  nature.  In  other  words,  what  the 
legislature  distinctly  says  may  be  done  cannot  be  set  aside  by  the 
courts  because  they  may  deem  it  unreasonable  or  against  sound 
policy.  But  where  the  power  to  legislate  on  a  given  subject  is  con- 
ferred, and  the  mode  of  its  exercise  is  not  prescribed,  then  the  or- 
dinance passed  in  pursuance  thereof  must  be  a  reasonable  exercise 
of  the  power,  or  it  will  be  pronounced  invalid."  ••  To  illustrate,  an 
ordinance  prohibiting  the  opening  of  streets  for  the  purpose  of  lay- 
ing gas  mains,  between  the  1st  of  December  and  the  1st  of  March, 
is  a  reasonable  regulation;  but  an  ordinance  prohibiting  gas  com- 
panies from  opening  a  paved  street,  at  any  time,  for  the  purpose 
of  laying  pipes  from  the  main  to  the  opposite  side  of  the  street,  is 
unreasonable  and  void.**  An  ordinance  regulating  the  keeping  and 
retailing  of  gunpowder,  or  other  dangerous  substances,  is  valid,  if 
it  makes  no  unreasonable  discriminations  against  persons  or  classes 

••  City  of  Barlln£i:on  v.  Kellar,  18  Iowa,  59;  Peeterfleld  v.  TlckerB,  S  Odd. 
(Tenn.)  205;  Philadelphia  &  R.  R.  Ck>.  v.  Brvln.  89  Pa.  St  7L 

ta  Ex  parte  Chin  Yan,  60  Gal.  78;  1  DUl.  Mun.  Corp.  $  828;  Coal-Float  t. 
City  of  JeffersanvlUe,  112  Ind.  15.  19,  13  N.  B.  115. 

s4  Commissioners,  etc.,  of  Northern  Liberties  v.  Northern  Liberties  Gas  Co., 
12  Pa.  St  81& 
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of  persoilB.*'  But  all  by-laws  or  ordinaneeB  of  municipal  corpo- 
rations wAiich  are  in  restraint  of  trade,  or  which  tend  to  create 
monopolies,  are  void/'  unless  they  are  distinctly  justifiable  as  police 
regulationsX  Thus,  ordinances  in  relation  to  public  markets  are 
not  valid  if  they  make  unreasonable  restrictions,  or  operate  to  re- 
strain trade,  or  tend  to  create  a  monopoly/^  The  same  is  true  of 
an  ordinance  which  attempts  to  restrain  persons  from  employing 
others  in  a  lawfu)  business  beyond  certain  limits.'* 

Impartial/ity*  \ 

Municipal  ordinances  must  be  impartial.  For  instance,  an  ordi- 
nance which  gives  to  one  sect  or  religious  denomination  privileges 
which  it  denies  to  others  violates  the  constitution  and  is  void.''  So, 
an  ordinance  which  prevents  one  citizen  from  engaging  in  a  partic- 
ular kind  of  business  in  a  certain  locality,  under  a  penalty,  while 
another  is  permitted  to  epgage  in  the  same  business  in  the  same 
locality,  is  unreasonable  and  void.^®  Again,  a  municipality  may 
provide  modes  of  punishment  for  offenders  against  its  police  ordi- 
nances, by  general  ordinance  affecting  all  persons  alike,  but  has 
no  power  to  single  out  any  individual,  and  denounce  his  trade,  oc- 
cupation, or  conduct.**  And  so,  a  city  ordinance  exacting  a  license 
fee  for  selling  goods,  which  fixes  one  rate  of  license  for  selling  goods 
which  are  within  the  city  or  in  transit  to  it,  and  another  and  much 
larger  license  for  selling  goods  wl^ich  are  not  in  the  city,  is  invalid, 
as  being  unjust,  unequal,  oppressive,  and  in  restraint  of  trade.** 

Certainty.  \ 

It  is  next  required  of  municipal  ordinances  that  they  shall  be 
definite  and  certain.*'  This  requirement  is  specially  important  if 
the  ordinance  is  penal;  that  is,  enjoining  or  prohibiting  the  doing 

••  Wmiams  V.  City  OoundU  4  Ga.  500. 

••City  of  Ghica^  v.  Bnmpff,  46  111.  90;    Hayes  v.  City  of  Appleton,  24 
Wis.  642. 
•1  City  of  Bloomlnirton  v.  Wahl,  46  lU.  489;  Bethune  v.  Hughes,  28  Ga.  660. 
S8  Ex  parte  Kuback,  86  Gal.  274,  24  Pac.  737. 
••  City  of  Sbreveport  v.  Levy,  26  La.  Ann.  671, 
«•  Tngman  v.  Olty  of  Chicago,  78  lU.  406. 

«i  Board  of  Councllmen  of  Baton  Rouge  v.  Cremonlni,  86  La.  Ann.  247. 
«s  Ex  parte  Frank.  62  Cal.  606. 
-Ai  San  Frandsco  Pioneer  Woolen  Factory  v.  Brlckwedel,  60  CaL  166. 
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of  some  act  under  a  penalty.  In  such  cases  it  is  necessary  that  it 
should  describe  the  ofFense  with  certainty,  and  also  it  must  fix  the 
penalty  with  precision^  and  not  leave  its  measure  to  the  discretion 
of  any  officer.  For  instance,  where  an  ordinance  provided  that 
for  a  certain  offense  the  offender  might  be  fined  by  the  mayor  not 
more  than  five  dollars,  it  was  held  that  the  ordinance  was  void  be- 
cause the  amount  of  the  fine  was  not  fixed  and  definite;  though  it 
might  have  been  valid  if  the  ordinance  had  imposed  a  fine  of  a 
certain  amount,  with  power  in  the  mayor  to  remit  a  portion  there- 
of in  his  discretion.**  A  city  ordinance  providing  for  grading  and 
macadamizing  a  street  is  not  void  for  uncertainty  because  the  spec- 
ifications for  th^work  are  not  embodied  in  the  ordinance,  they  be- 
ing referred  to  as^,on  file  in  the  office  of  the  city  clerk.*' 

Delegation  of  Poioer.  \ 

A  general  rule  of  ^constitutional  law  prohibits  the  delegation  of 
legislative  power.  Btxt  it  is  not  regarded  as  a  violation  of  this  rule 
for  the  legislature,  in  c^^ting  municipal  corporations,  to  invest  them 
with  appropriate  powers. of  legislation  for  the  due  administration  of 
the  affairs  ol  the  municipality.  But  no  such  principle  will  justify 
the  municipal  authorities  iA,  attempting  to  make  a  delegation  of  the 
powers  confided  to  theuL  AH  such  powers  as  are  essentially  legisla- 
tive in  their  nature  must  be  exercised  by  the  municipality  itself  or  ita 
duly  authorized  agents  and  offers  pointed  out  by  law.  No  such 
power  can  lawfully  be  turned  over  to  the  discretion  of  a  private  per- 
son, or  to  any  officer  or  board  of  officers  not  authorized  by  the  charter 
to  exercise  it  n 

«4  State  V.  Oalnan,  04  N.  O.  888. 

«B  Becker  v.  Olty  of  Washington,  04  Mo.  875^  7  8.  W.  291. 
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CHAPTER  XVm. 

GIVIL  RIGHTS  AND  THBIB  PBOTBOTION  BY  THB  C0N8TITUTI0N8. 

108-194.  Rights  In  GeneraL 

1«5.  Of  Liberty. 

196-198.  ReUglous  Liberty. 

199-201.  Personal  Liberty. 

202.  Abolition  of  Slavery. 

20S.  Right  to  Bear  Arms. 

204.  The  Pursuit  of  Happiness. 

205.  Equal  Protection  of  the  Laws. 
206-208.  Right  to  Choose  Occupation. 

209.  Marriage  and  DlTorce. 

210.  Sumptuary  Laws. 

211.  Bducation. 

212.  Due  Process  of  Law. 

213.  In  Revennie  and  Tax  Proceedhigi. 

214.  In  Judicial  Action. 

215.  Protection  of  Vested  Rights. 
216-217.    Searches  and  Seizures. 

218.  Quartering  of  Soldiers. 

219.  Right  to  Obtain  Justice  Free(y. 
220-228.   Trial  by  Jury. 

BIGHTS  IK  GENERAL. 

193.  With  respect  to  the  constitutloxi  of  dvU  society,  and 
in  the  sense  in  which  the  term  is  used  in  public  law» 
<*  rights"  are  powers  of  free  action. 

194.  Bights  are  dassifled  as-- 

(a)  NaturaL 

(b)  Civil. 

(c)  FoUticaL 

Borne  rights  are  created  by  law,  but  others  exist  antecedently 
and  independently  of  law.  The  latter  class  includes  such  rights 
as  belong  to  a  man  merely  in  virtue  of  his  personality.  His  exist- 
ence as  an  indiyidual  human  being,  dothed  with  certain  attributes, 
invested  with  certain  capacities^  adapted  to  a  certain  kind  of  life^ 
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and  possessing  a  certain  moral  and  physical  nature,  entitles  him, 
without  the  aid  of  law,  to  such  rights  as  are  necessary  to  enable 
him  to  continue  his  existence,  develop  his  faculties,  pursue  and 
achieve  his  destiny.  But  some  other  rights  are  the  offspring  of 
law.  They  imply  not  only  an  individual  but  a  state.  They  are  not 
grounded  alone  in  personality,  but  in  an  organized  society  with  cer- 
tain juristic  notions.  Still  others  add  to  these  pre-requisites  the 
idea  of  a  participation  in  government  or  in  the  making  of  laws. 
We  perceive,  therefore,  that  for  the  purposes  of  constitutional  law, 
rights  are  of  three  kinds.  They  may  be  classifled  as  natural,  civil, 
and  political  rights. 

Naiural  Rights. 

It  was  formerly  the  custom  to  use  this  term  as  designating  cer- 
tain rights  which  were  supposed  to  belong  to  man  by  the  **law 
of  nature''  or  "in  a  state  of  nature.**  But  clearer  modem  thought 
has  shown  that  the  "state  of  nature"  assumed  by  the  older  writers 
is  historically  unverifiable  and  inadequate  to  account  for  the  origin 
of  rights.  Even  in  savagery  there  is  a  rudimentary  state.  The 
law  of  physical  nature  recognizes  no  equality  of  rights;  its  rule  is  the 
survival  of  the  fittest.  In  a  state  of  nature,  such  as  was  once  supposed, 
there  could  be  no  right  but  might,  no  liberty  but  the  superiority  of 
force  and  cunning.  In  reality,  the  only  tnie  state  of  nature  is  a 
civil  state,  or  at  least  a  social  state.  But  it  is  permissible  to  use  the 
phrase  "natural  rights"  as  descriptive  of  those  rights  which  grow  out 
of  the  nature  of  man  and  depend  upon  pei'sonality,  as  distinguished 
from  such  as  are, created  by  law  and  depend  upon  civilized  society. 
An  example  of  these  natural  rights  is  the  right  to  life. 

(ML  RighU. 

But  since  organized  society  is  the  natural  state  of  man,  and  not 
an  accident,  it  follows  that  natural  rights  must  be  taken  under  the 
protection  of  law,  and  although  they  owe  to  the  law  neither  their 
existence  nor  their  sacredness,  yet  they  are  effective  only  when 
recognized  and  sanctioned  by  law.  Civil  rights  therefore  will  in- 
clude natural  rights,  as  the  same  are  taken  into  the  sphere  of  law. 
But  there  are  also  civil  rights  which  are  not  natural  rights.  Thus, 
the  right  of  trial  by  jury  is  not  founded  in  the  nature  of  man,  nor 
does  it  depend  upon  personality.     But  it  comes  within  the  definition 
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of  dTll  rights,  which  are  the  rights  secured  by  the  constitution  of 
any  given  state  or  country  to  all  its  citizens  or  to  all  its  inhabitants, 
and  not  connected  with  the  organization  or  administration  of  gov- 
ernment Hence  it  appears  that  while  the  term  "civil  rights"  is 
broader  than  "natural  rights,"  and  indeed  includes  it,  there  are  im- 
portant differences  between  those  civil  rights  which  are  properly 
described  as  "natural"  and  those  which  are  not  Natural  rights 
are  the  same  all  the  world  over,  though  they  may  not  be  given  the 
fullest  recognition  under  all  governments.  Civil  rights  which  are 
not  natural  rights  will  vaiy  in  different  states  or  oountriea. 

Pditicdl  Rights. 

Political  rights  are  such  rights  as  have  relation  to  the  participation 
of  the  individual,  direct  or  indirect,  in  the  establishment  or  ad- 
ministration of  government  For  example,  the  right  of  citizenship, 
that  of  suffrage,  the  right  to  petition  government  for  a  redress  of 
grievances,  the  right  of  free  criticism  of  public  officers  and  govern- 
ment measures,  are  political  rights.  They  are  not  natural  rights  in 
any  sense,  since  they  owe  their  existence  entirely  to  law.  They  are 
civil  rights  in  a  qualified  sense,  since  they  concern  the  citizen  in 
his  relations  with  other  citizens,  but  only  in  respect  to  the  adminis- 
tration of  the  state.  But  they  are  best  considered  as  a  separate 
class.  Political  rights  vary  in  different  countries  even  more  widely 
than  civil  rights.  Under  a  despotism  they  scarcely  exist  In  our 
own  country  they  have  reached  their  maximum.^ 

OP  LIBBBTY. 

196.  Liberty,  whether  natural,  civil,  or  political,  Is  the 
lawftQ  power  in  the  individual  to  exercise  his  correspond- 
ing rights.  It  is  greatly  Ibvored  in  law.  But  it  is  re- 
strained by  the  rights  of  the  state  and  by  the  equal  rights 
of  all  other  individuals  living  under  the  same  government. 

i  The  natural  rights  of  a  citizen  are  inalienable,  and  no  law,  restrictive  or 
prohibitory,  of  those  rights  can  be  passed  by  the  legislature  or  the  people  of 
the  state.  But  a  political  right  stands  on  a  different  footing,  and  may  be 
extended  or  recalled  at  the  will  of  the  sovereign  power.  Ridley  v.  Sherbrook, 
8  Ck)ld.  (Tenn.)  669. 
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Aa  rights  are  powers  of  free  action,  it  foDows  that  liberty  mnst  be 
the  power  in  the  possessor  of  rights  to  make  them  available  and 
effective,  withont  extraneous  hindrance  or  control  except  snch  as 
may  be  imposed  by  lawful  mei^sures.  And  as  rights  are  divided  into 
natural,  civil,  and  political,  the  different  kinds  of  liberty  must  be  sub- 
ject to  the  same  classification.  Natural  liberty  is  not  correctly  de- 
scribed as  that  which  might  pert^n  to  man  in  a  state  of  complete 
isolation  from  his  fellows.  But  it  is  the  liberty  to  enjoy  and  protect 
those  rights  which  appertain  to  his  nature  as  a  human  being  living 
in  society  with  his  kind.  Civil  liberty  is  the  power  to  make  available 
and  to  defend  (under  the  sanctions  of  law)  those  rights  which  con- 
cern the  relations  of  citizen  with  citizen  and  which  are  recognized 
and  secured  by  the  fundamental  law  of  the  state.  Political  liberty 
embraces  the  right  to  participate  in  the  making  and  administration 
of  the  laws. 

"In  favor  of  life,  liberty,  and  innocence,"  says  the  maxim,  "all  pre- 
sumptions are  to  be  indulged.''  According  to  Bracton,  'liberty  does 
not  admit  of  estimation,"  that  is,  it  cannot  be  valued  or  priced;  it 
is  invaluable.  Such  also  were  the  doctrines  of  the  Roman  law. 
^^bertas  inestimabilis  res  est,"  we  read  in  the  Digest  And  again, 
"libertas  omnibus  rebus  favorabilior." 

But  although  liberty  is  thus  the  foundation  of  rightful  govern- 
ment, and  is  under  the  special  favor  and  protection  of  law,  it  does 
not  follow  that  it  is  unregulated  by  law.  In  an  organized  civic  so- 
ciety, living  under  the  dominion  of  law,  liberty  is  something  very 
different  from  mere  license.  The  state  has  the  right  to  take  measr 
ures  essential  to  its  own  health  and  preservation,  and  to  enact  regu- 
lations for  the  dealings  of  citizen  with  citizen.  And  rights  must 
be  exercised  in  accordance  with  these  laws.  By  them  liberty  is 
not  so  much  restricted  as  defined.  Liberty  is  marked  out,  on  the 
one  side,  by  the  reciprocal  duties  of  government  and  subject,  and 
on  the  other  side,  by  the  co-existence  in  all  of  equal  rights.  The 
state  has  a  right  to  maintain  its  own  existence.  And  for  that  rea- 
son it  is  not  within  the  rightful  freedom  of  any  individual  to  subvert 
the  government,  and  treason  may  be  punished  by  law.  For  the 
same  reason,  the  private  right  of  property  is  subject  to  the  condition 
tiiat  all  persons  shall  contribute  of  their  property  to  the  support  of 
the  state.     The  state  exists  on  condition  that  it  shall  assure  to  each 
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the  undiaturbed  enjoyment  of  hb  rights.  Hence  the  lejrality  of 
criminal  justice.  The  government  also  is  bound  to  protect  the  pub- 
lic health,  safety,  and  morals  against  the  aggressions  of  individuals. 
And  thus  the  freedom  of  all  may  be  limited  by  proper  police  regula- 
tions. Moreover,  if  the  public  good  requires  the  appropriation  of 
private  property  to  public  use,  it  may  be  taken  under  the  power  of 
eminent  domain.  Secondly,  it  is  the  necessary  condition  to  the  union 
of  men  in  a  jural  society  that  each  shall  respect  the  rights  of  others. 
Indeed,  a  large  school  of  political  economists  define  the  law  of  liberty 
as  granting  to  each  person  the  freedom  to  do  all  that  he  wills,  pro- 
vided he  does  not  infringe  upon  the  equal  freedom  of  any  other  per- 
son. Whenever,  therefore,  a  man's  unrestrained  choice  as  to  his  acts 
or  conduct  would  lead  him  into  collision  with  the  equal  rights  of 
others,  at  that  point  his  liberty  stops.  This  principle  is  expressed 
in  the  common  law  maxim,  sic  utere  tuo  ut  alienum  non  laedas.  Not 
only  is  this  rule  a  lawful  limitation  upon  individual  freedom,  but 
without  it  liberty  could  not  exist  But  for  the  recognition  and  en- 
forcement of  such  a  rule,  freedom  would  be  the  prerogative  of  the 
strong  and  slavery  the  heritage  of  the  weak. 

It  is  the  purpose  of  the  present  chapter  to  exhibit  the  great  guar- 
anties of  natural  and  civil  liberty  imbedded  in  our  constitutions,  and 
at  the  same  time  to  direct  attention  to  their  proper  limitations^ 

BELIGIOUS  LIBEBTT. 

186.  BoQi  the  federal  oonstltation  and  the  constitatioxiB 
of  the  several  states  contain  provisions  securing  to  all 
people  entire  freedom  of  conscience  or  religious  liberty. 

187.  These  constitutional  provisions  do  not  prevent  or 
render  invalid — 

(a)  Becognition  of  the  fact  that  the  great  mass  of  the 

American  people  are  adherents  of  the  Christian 
religion. 

(b)  Public  recognition  and  encouragement  of  religion, 

where  no  constraint  is  put  upon  the  conscience 
of  any  person. 

(c)  The  enactment  of  Sunday  laws. 
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(d)  The  enaotmant  of  laws  pnnlHhlng  blasphemy  as  a 
crime. 

188.  But  the  gnarantieB  of  religious  liberty  forbid  and 
prevent —  . 

(a)  The  recognition  of  any  particular  form  of  religion 

as  the  established  and  compulsory  religion  of  the 
state. 

(b)  The  appropriation  of  the  public  money  or  the  pub- 

lic influence  to  the  support  of  any  church,  seot, 

or  religious  body, 
(o)  The  persecution  of  any  individual  for  conscienoe^i 

sake,  or  the  violation  of  his  conscientious  somplea. 
(d)  Beligious  tests  as  a  quaUflcation  for  office. 

CoTistUuUonal  Chtarantiei. 

The  first  amendment  to  the  constitution  of  the  United  States  pro- 
vides that  congress  shall  make  no  law  respecting  an  establishment 
of  religion  or  prohibiting  the  free  exercise  thereof;  and  in  all  the 
states  there  are  constitntional  proyisions,  varying  in  language,  but 
all  tending  to  secure  to  the  citizen  the  entire  freedom  of  his  conscience. 
"The  real  object  of  the  first  amendment/'  says  Story,  **wa8  not  to 
countenance,  much  less  to  advance^  Mahometanism  or  Judaism  or 
infidelity,  by  prostrating  Christianity,  but  to  exclude  all  rivalry 
among  Christian  sects,  and  to  prevent  any  national  ecclesiastical  es- 
tablishment vfrhich  should  give  to  a  hierarchy  the  exclusive  patron- 
age of  the  national  government.  It  thus  cut  off  the  means  of  religious 
persecution  (the  vice  and  pest  of  former  ages),  and  of  the  subver- 
sion of  the  rights  of  conscience  in  matters  of  religion  which  had  been 
trampled  upon  almost  from  the  days  of  the  Apostles  to  the  present 
age.  •  ♦  •  But  this  alone  would  have  been  an  imperfect  security, 
if  it  had  not  been  followed  up  by  a  declaration  of  the  right  of  the  free 
exeroise  of  religion  and  a  prohibition  of  all  religious  tests.  Thus 
the  whole  power  over  the  subject  of  religion  is  left  exclusively  to  the 
state  governments,  to  be  acted  upon  accordinir  to  their  own  sense  of 
justice  and  the  state  constitutions;  and  the  Catholic  and  the  Protes- 
tant; the  Calvinist  and  the  Arminian,  the  Jew  and  the  infidel,  may  sit 
down  at  the  common  table  of  the  national  councils  without  any  inqui- 
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Bition  into  their  faith  op  mode  of  worship.'*  ■  It  will  be  perceived 
that  this  amendmeiit  relates  only  to  possible  congressianal  action  In- 
terfering with  the  liberty  of  conscienee.  It  is  not  a  limitation  npon 
the  power  of  tiie  states,  bnt  only  upon  that  of  congress.  If  any  state 
chose  to  establish  a  religion,  it  would  not  be  contrary  to  the  federal 
constitutioii.  Whatever  regulations  the  several  states  may  see  fit 
to  make,  either  in  extension  or  abridgment  of  the  freedom  of  religion, 
th^  cannot  be  annulled  by  the  national  government  or  its  courts.* 
But,  as  we  have  stated  above,  the  constitutions  of  all  the  states  make 
such  provision  on  this  subject  as  to  secure  the  full  measure  of  re- 
ligious liberty  which  is  deemed  essential  under  American  institutiofis 
and  ideas. 
OhrisUanity  a$  Part  of  the  Law  cf  the  Land. 

The  statement  that  Christianity  is  part  of  the  law  of  the  land  must 
be  taken  in  a  qualified  and  limited  sense.  It  is  incorrect  if  it  means 
that  the  doctrines,  precepts,  and  practices  of  the  Christian  religicm 
are  compulsory  upon  all  citizens,  in  the  same  way  as  the  statute  laws 
or  the  unrepealed  rules  of  the  common  law,  or  that  those  articles  of 
faith  and  observance  may  be  enforced  by  the  legislature  or  the  courts 
in  the  same  manner  and  to  the  same  •extent  as  the  positive  enacted 
law.  If  the  law  demands  obedience  to  any  maxim  or  rule  of  Chris- 
tianity, it  is  not  because  of  its  divine  origin,  but  because  that  maxim 
or  rule  has  been  legally  adopted  as  part  of  the  municipal  law.  But 
the  saying  is  true  in  this  sense,  that  many  of  our  best  civil  and 
social  institutions,  and  the  most  important  to  be  preserved  in  a  free 
and  civilized  state,  are  founded  upon  the  Christian  religion,  or 
upheld  and  strengthened  by  its  observance;  that  the  whole  purpose 
and  x>olicy  of  the  law  assume  that  we  are  a  nation  of  Christians, 
and  while  toleration  is  the  principle  in  religious  matters,  the  laws 
are  to  recognize  the  existence  of  that  system  of  faith,  and  our  insti- 
tutions are  to  be  based  on  that  assumption;  that  those  who  are  in 
fact  Christians  have  a  right  to  be  protected  by  law  against  wanton 
Interference  with  the  free  and  Undisturbed  practice  of  their  religion 
and  against  malicious  attacks  upon  its  source  or  authority,  calculated 
and  intended  to  affront  and  wound  them;  and  that  the  prevalence  of 

•  2  Stonr,  Ckmtt  H  1877, 1879. 
s  PermoU  v.  First  Municipality,  8  How.  6881 
BL.CONST.L.— 29 
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a  sound  morality  among  the  people  Is  essential  to  the  preservation 
of  their  liberties  and  the  permanence  of  their  institutions,  and  to  the 
success  and  prosperity  of  government,  and  the  morality  which  is  to 
be  fostered  and  encouraged  by  the  state  is  Christian  morality,  and 
not  such  as  might  exist  in  the  supposititious  ''state  of  nature"  or  in 
a  pagan  country.  The  law  does  not  cover  the  whole  field  of  morality. 
Much  that  lies  within  the  moral  sphere  does  not  lie  within  the  jural 
sphere.  But  that  which  does  lie  within  the  jural  sphere,  and  which 
is  enforced  by  positive  law,  is  Christian  morality.* 

Encouragement  of  Rdigion. 

The  constitutional  provisions  for  liberty  of  conscience  do  not  mean 
that  religion  shall  not  be  encouraged  by  the  state.  In  point  of  fact, 
it  is  not  the  encouragement  of  religion  which  Is  forbidden  by  the 
constitutions,  but  any  such  discrimination  in  that  encouragement  as 
may  compd  men  to  violate  their  consciences,  in  respect  either  to  the 
choice  of  a  mode  of  worship  or  the  support  of  religious  bodies  by  their 
contributions.  "Government,"  says  the  court  in  Texas,  "can  hardly 
consider  itself  entirely  free  from  the  fostering  care  and  protection 
of  religion,  as  connected  with  the  personal,  social,  and  domestic  vir- 
tues of  its  people;  but  to  what  extent  government  may  go  in  the 
support  and  protection  of  religion,  with  safety  and  propriety,  may 
be  a  subject  of  much  contrariety  of  opinion  with  statesmen  and  pub- 
licists." • 

Public  ReoognitUm  eg  Rdigum, 

Prom  the  foregoing  principles  It  follows  that  there  Is  no  violation 
of  religious  liberty  in  the  public  recognition  of  religion,  or  in  the 
observance  of  religious  forms  and  ceremonies  in  public  transactions 
and  exercises,  provided  that  no  constraint  is  put  upon  the  con- 
science of  any  individual.  This  rule  is  illustrated  by  the  annual  cus^ 
tom  of  proclaiming  a  day  of  general  thanksgiving,  and  the  occasional 
appointment  of  a  day  of  fasting  and  public  humiliation.  On  the 
Mune  principle,  there  is  no  violation  of  religious  liberty  in  including 

4  ZelBweiss  ▼.  James,  63  Pa.  St  465;  Sbover  v.  State,  10  Ark.  259;  Vidal  v. 
Glrard,  2  How.  127;  Andrew  ▼.  New  York  Bible  Soc.,  4  Sandf.  156;  Hale  v. 
Everett,  53  N.  H.  9;  State  y.  Chandler,  2  Har.  (DeL)  668;  People  T.  Buggtea^ 
8  Johns.  290;  Rex  v.  Tayler,  8  Keb.  607. 

■  Gabel  t.  Olty  of  HouMtoo*  29  Tex.  886. 
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in  the  class  of  ^legal  holidays^  snch  days  as  are  regarded  by  a 
great  portion  of  the  people  as  sacred  anniyersaries^  If  no  person  is 
required  by  law  to  observe  them  according  to  any  particular  reli- 
gions rites. 

Bible  in  the  Sehode. 

It  has  been  held  by  some  anthorities  that  the  laws  of  the  state 
may  imperatively  require  the  reading  of  the  Bible  in  the  public 
schools,  even  when  the  attendance  of  the  pupils  at  such  reading 
is  compulsory.  But  it  is  difficult  to  see  why  this  may  not  be  an 
infraction  of  due  religious  liberty  in  particular  cases,  and  the  an- 
swer that  no  one  is  compelled  to  send  his  children  to  the  public 
schools  is  not  satisfactory,  because  the  practical  exclusion  of  some, 
on  account  of  religious  beliefs,  is  equally  inconsistent  with  our 
constitutiona*  It  is  ruled,  however,  and  with  irrefragable  rea- 
son, that  a  law  providing  that  the  Bible  shall  not  be  excluded  from 
the  public  schools,  but  that  no  pupil  shall  be  required  to  read  it 
contraiy  to  the  wishes  of  his  parent  or  guardian,  is  constitutionaL^ 

Sunday  Lavn. 

Laws  requiring  the  observance  of  the  first  day  of  the  week  as 
a  holiday,  at  least  to  the  extent  of  forbidding  all  ordinary  labor, 
trade,  and  trafilc  on  that  day,  enforcing  quiet  upon  the  public 
streets,  and  directing  the  cessation  of  public  amusements,  such  aB 
theatrical  exhibitions,  and  the  closing  of  saloons  and  grog-shops, 
are  universally  in  force  in  the  states,  and  their  constitutional  va- 
lidity is  sustained  by  the  decisions  of  the  courts.*     The  grounds 

•  State  V.  District  Board,  76  Wis.  177,  44  N.  W.  967.  See  Tied.  PoUce 
Power,  161. 

T  Board  of  Education  of  Olnclnnatl  v.  Minor,  23  Ohio  St  211;  Nessle  v. 
Hum,  1  Ohio  N.  P.  140.  But  denomlnatlcHial  religious  exercises  and  instruc- 
tion in  sectarian  doctrine  in  the  common  scliools  are  forbidden  by  the  con- 
stitutional provisions  under  consideration.  See  Stevenson  v.  Hanyon,  16  Pa. 
Co.  Gt  B.  186. 

»  Soon  Hlng  v.  Crowley,  113  TJ.  8.  70S,  5  Sup.  Ct  730;  In  re  King,  46  Fed. 
1X)5;  Swann  v.  Swann,  21  Fed.  299;  Judeflnd  v.  State,  78  Md.  610,  28  AU. 
405;  State  v.  Judge  of  Section  A,  39  L«u  Ann.  132,  1  South.  437;  People  v. 
Havnor,  140  N.  T.  106,  43  N.  B.  641;  Neuendorf!  v.  Duryea,  69  N.  T.  667; 
liayor  of  NaahvUle  v.  Llnck,  12  Lea  (Tenn.)  499;  Langabier  v.  Bailroad  Co., 
04  in.  243;  Ex  parte  Koser,  60  CaL  177;  Gunn  v.  State,  89  Ga.  841,  16  8.  B. 
468;  Bz  parte  Burke,  69  CaL  6. 
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on  which  the  yaliditj  of  Sundaj  laws  may  be  sustained  have  been 
the  sabjeot  oC  eoLtended  and  earnest  discuscdom  The  subject  is. 
too  large  to  be  entered  upon  here.  But  we  maj  briefly  remark 
that  the  requirement  of  the  observance  of  Sunday,  if  it  is  distinctly 
as  a  matter  of  religious  principle,  violates  the  religious  liberty  of 
the  Jews  and  perhaps  others.  And  if  the  physical  necessity  of 
an  interval  of  rest  at  stated  periods  1b  urged  as  the  ground  (thu» 
making  Sunday  laws  a  species  of  sanitary  regulations),  it  must  be 
answered  that  this  does  not  juetify  the  imposition  of  such  a  day 
of  rest  upon  tiiose  who  observe  Saturday  in  that  manner  or  any 
other  day  of  the  week.  The  fact  is  that  the  great  majority  of  the 
American  people  are  Christians,  and  the  laws  are  made  with  ref- 
erence to  this  fact  And  although  others  may  be  put  to  incon- 
venience by  laws  of  this  kind,  it  is  but  an  application  of  the  prin- 
ciple that  the  wishes  and  preferences  of  the  majority  must  gov- 
ern. But  such  laws  must  be  of  universal  application  within  thm 
territory  over  which  they  extend  and  enforced  without  discrimina- 
tion. For  instance,  a  Sunday-closing  law  which  allows  Jews  wh<» 
observe  the  Sabbath  to  keep  their  places  of  business  open  on  Sun- 
day is  invalid,  because  it  gives  to  people  of  that  religion  a  privilege 
which  is  denied  to  others.* 
BkapTiemy  a  Orims* 

Laws  defining  and  punishing  blasphemy  as  a  crime  are  not  an  un> 
constitutional  interference  with  the  freedom  of  the  conscience  and 
religious  liberty.  For  the  legal  conception  of  this  crime  includes 
not  only  the  use  of  impious  language,  but  also  a  wanton  and  ma- 
licious intention  on  the  part  of  the  speaker  to  ofFend  and  affront 
Christian  people  and  wound  their  susceptibilities.  It  is  there- 
fore not  merely,  nor  mainly,  an  offense  against  religion,  but  an 
offense  against  individuals  or  a  considerable  portion  of  the  entire 
community.  And  it  is,  for  this  reason,  as  much  within  the  right- 
ful cognizance  of  the  criminal  laws  as  ie  libel,  or  malicious  inju- 
ries to  property.  All  the  best  authorities  sustain  the  validity  of 
laws  for  the  punishment  of  blasphemy.^®     But  of  course  the  law» 

•  City  of  Shrereport  y.  Leyy,  26  La.  Ann.  671. 

10  2  Bish.  Or.  Law,  f  74;  Reg.  v.  Bradlaugh,  15  CJox,  Or.  Gas.  217;  Com.  y. 
KnMland,  20  Pick.  (Mass.)  206;  People  ▼.  Buggies,  8  Johns.  (N.  Y.)  290. 
Public  proftuie  swearing,  when  it  takes  such  form,  and  is  uttered  under  sucb 
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agalntrt  blasphemy  do  not  Interfere  with  the  rightful  liberty  of 
speech  or  of  tbe  proBO,  any  more  than  with  the  freedom  of  con- 
•clence.  That  In  to  say,  they  do  not  include  the  candid  and  hon- 
est criticism  of  systems  of  religion,  or  of  grounid^  objects,  or  ar- 
ticles of  religion  faith,  or  the  honest  discussion  of  such  subjects, 
when  undertaken  with  sincere  and  justifiable  motives  and  for  proper 
ends.  Thus  in  England  it  is  held  that  a  blasphemous  libel  does 
not  consist  in  an  honest  denial  of  the  truths  of  the  •Christian  reli- 
gion, but  in  a  willful  intention  to  pervert,  insult,  and  mislead  others 
by  means  of  licentious  and  contumelious  abuse  applied  to  sacred 
subjects.** 
EttMuhment  9j  Rdigion  Forbiddm. 

In  many  of  the  states  the  constitutions  provide  that  no  man 
shall  be  compelled,  against  his  consent,  to  support  or  attend  any 
church;  in  some,  that  tiiere  shall  be  no  established  dhurch;  and 
in  several,  that  there  shall  be  no  preference  shown  to  any  one 
sect**  These  provisions,  together  with  the  prohibition  laid  upon 
congress,  furnish  the  guaranty  against  the  establishment  of  a 
church  or  religion.  A  church  is  by  law  "established"  in  a  state  when 
it  is  an  institution  of  the  state,  under  the  direct  protection  and 
patronage  of  the  state,  to  the  exclusion  of  other  churches  or  sects, 
when  it  is  supported  by  general  and  public  taxation,  when  its  laws, 
ordinances,  and  doctrines  are  a  part  of  the  municipal  law  of  the 
state,  so  that  persons  may  be  punished  by  the  civil  authorities  for 
disobedience  of  them,  and  when  its  chief  officers  are  officers  of  the 
state  or  appointed  by  the  civil  authorities. 
Taxation  in  Aid  cf  Rdigion. 

In  a  considerable  proportion  of  the  states,  the  constitutions  pro- 
vide that  no  money  can  be  taken  from  the  public  treasury  in  aid 
of  any  church,  sect,  or  sectarian  institutioB.  And  in  general,  and 
even  without  constitutional  prohibitions,  the  compulsory  support, 
by  taxation  or  the  appropriation  of  public  funds,  of  religious  estab- 
lishments or  religious  instruction,  would  be  contrary  to  the  prin- 
ciples of  religious  freedom  and  the  rules  of  taxation. 

cfrcamstances,  as  ta  oonstltate  a  public  nuisance.  Is  an  Indictable  offense  at 
eommoD  law.    Ooree  v.  State,  71  Ala.  7;  State  v.  Steele,  8  Heisk.  CTenn.)  185. 

11  R€!g.  V.  Ramsay,  48  Law  T.  (N.  S.)  733. 

It  Stlm.  Am.  St  Law,  p.  8,  S§  42,  4& 
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Exemption  from  Taxation. 

Although  the  state  may  Bot  lawfully  appropriate  money  to  the 
erapport  of  religious  institutioiiB,  it  may  lawfully  exempt  from  all 
ordinary  taxation  the  property  of  religious  societies  used  by  them 
for  purposes  of  public  worship.  This  may  be  done  in  the  inter- 
ests of  religion  and  for  the  encouragement  of  it,  as  a  factor  in  the 
inculcation  of  morality,  just  as  a  similar  exemption  may  be  granted 
to  schools  and  colleges,  in  the  interests  of  the  spread  of  education, 
or  to  hospital®  and  asylums,  in  the  interests  of  humanity.  But  there 
must  be  no  discrimination  in  such  exemption,  either  in  favor  of  or 
against  any  sect  or  religious  body. 

Legal  Statue  of  Religious  Sodetiee. 

No  principle  of  the  constitution  Is  infringed  by  the  Incorporation 
of  religious  societies  under  general  laws,  and  without  discrimination, 
and  the  investing  them  with  power  to  hold  and  possess  property  and 
otherwise  to  manage  their  business  affairs.  By  such  incorporation 
the  society  acquires  a  legal  status,  and  in  respect  to  its  property  and 
its  business  dealings  with  others,  and  to  the  rights  of  its  members, 
considered  as  property  rights,  the  courts  may  deal  with  it  as  with 
any  other  corporation.  But  the  church,  the  spiritual  organization, 
is  not  thereby  incorporated.  It  is  left  to  make  its  own  rules,  as  to 
its  membership  and  otherwise,  and  with  its  purely  ecclesiastical 
affairs,  and  such  matters  as  church  discipline  and  forms  of  worship, 
the  state  and  its  courts  have  no  concern  whatever.** 
Religion  No  Excuse  for  Crime, 

In  several  of  the  states  the  constitutions  provide  that  the  guaran- 
ties of  religious  freedom  are  not  to  be  held  to  excuse  acts  of  licen- 
tiousness, or  to  justify  practices  inconsistent  with  the  peace  and 
safety  of  the  state.  Even  without  such  provisions  in  the  organic  law, 
it  would  be  clearly  competent  for  the  state  to  condemn  and  punish 
acts  which  are  contrary  to  its  policy  and  the  established  laws  regu- 
lating the  conduct  of  citizens,  notwithstanding  that  a  minority  of  the 
people  professed  a  religion  which  tolerated  or  even  commanded  such 
acts.  In  other  words,  peculiarities  of  religious  belief  cannot  be  made 
a  defense  to  prosecutions  for  breaches  of  the  criminal  laws.    As  a 

It  Felzel  ▼.  Trustees,  9  Kan.  592;    Elder,  etc,  of  First  Baptist  Ohorcb  In 
Hartford  v.  WlthereU,  8  Paige  (N.  Y.)  296. 
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consplcaous  illustration  of  this  role,  we  may  cite  the  decisions  of 
the  federal  supreme  court  in  the  Mormon  cases,  to  the  effect  that, 
although  the  practice  of  polygamy  was  sanctioned  by  the  religion  of 
that  people,  yet  that  fact  did  not  prevent  congress  from  prohibiting 
and  punishing  it,  as  well  as  any  other  open  offense  against  the  en- 
lightened sentiment  of  mankind.^^ 

Respect  for  Consdenticms  Scruplei. 

It  is  a  general  principle,  based  on  the  rule  of  religious  liberty, 
that  no  man's  conscientious  scruples  should  be  violated  by  the  laws, 
unless  where  the  exigencies  of  government  or  of  the  state  make  it 
unavoidable.^*  Illustrations  of  this  principle  are  seen  in  the  al- 
most universal  rule  which  allows  the  substitution  of  a  solemn  af- 
firmation, instead  of  an  oath,  where  one  is  required  to  be  taken, 
and  also  in  those  provisions  in  the  constitutions  of  several  of  the 
states  which  exempt  all  persons  from  bearing  arms  in  the  public 
defense,  or  serving  in  the  militia,  who  have  conscientious  scruples 
on  the  subject  of  the  morality  of  war.  Under  a  provision  of  this 
kind,  a  fine  for  not  attending  a  militia  muster  cannot  lawfully  be 
imposed  on  such  persons.^* 

Competency  ef  WUnessee. 

At  the  common  law  those  i)ersons  only  were  competent  to  give  evi- 
dence as  witnesses  in  a  court  of  law  who  believed  in  the  existence  of 
a  Supreme  Being  who  would  punish  false  swearing.  Without  such 
belief,  it  was  considered,  there  was  no  way  of  making  the  oath  obliga- 
tory on  the  conscience  of  the  witness.^'  In  a  considerable  number 
of  the  states,  this  rule  has  been  done  away  with  by  constitutional 
provisions  that  no  religious  test  shall  be  required  as  a  qualification 
of  a  witness.  But  in  some  the  common  law  rule  still  remains  in  force^ 
In  those  jurisdictions,  it  is  held  by  the  courts  that  the  rejection  of  a 

14  Mormon  Church  v.  U.  S.,  136  U.  S.  1,  10  Sup.  Ct  792;  Reynolds  v.  U.  S.^ 
98  17.  S.  145;  Murphy  v.  Ramsey,  114  U.  S.  15,  5  Sup.  Ct  747;  Davis  v.  Sea- 
son, 133  U.  S.  338,  10  Sup.  Ct  299. 

is  Peculiar  religious  beliefs,  though  they  may  cause  estrangement  between 
man  and  wife,  and  introduce  dissension  in  the  family,  cannot  be  made  a 
ground  for  divorce.     Raymond  v.  Haymond,  74  Tex.  414,  12  S.  W.  90. 

!•  White  V.  McBride,  4  Bibb  (Ky.)  61. 

IT  Omlchund  v.  Barker,  Willes,  538;  Atwood  v.  Welton,  7  Conn.  66;  Arnold 
T.  Arnold's  Estate,  18  Vt  862. 
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witness  as  incompetent,  bj  reason  of  his  want  of  religions  belief,  is 
not  a  violation  of  the  principle  of  religious  freedom.** 
Bdigioui  TeA  ob  Q^dification  for  Offiee. 

In  a  majority  of  the  states,  the  constitutions  ordain  that  no  re- 
ligions test  shall  be  required  as  a  quaMcation,  or  condition  of 
eligibility,  for  the  holding  of  public  ofQce  or  any  trust  under  the 
state.  So  also  by  the  constitution  of  the  United  States,  '^no  religious 
test  shall  ever  be  required  as  a  qualification  to  any  oflSce  or  public 
trust  under  the  United  States."  But  this  principle  has  not  been 
universally  adopted.  It  is  still  the  constitutional  rule  in.  some  of 
the  states  that  no  man  can  hold  office  who  denies  the  existence  of 
a  Supreme  Being.  And  on  the  other  hand,  in  some  few  of  the  states, 
the  fundamental  law  ordains  that  no  minister  or  preacher  of  any 
religious  denomination  can  be  a  member  of  the  legislature,  or  (in 
Kentucky)  hold  the  office  of  governor,  or  (in  Delaware)  hold  any  civil 
office.** 

FEBSONAL  LIBEBTT. 

188.  Personal  liberty  conaiBts  in  the  power  of  locomo- 
tion, of  changing  situation,  of  removing  one's  person  to 
whatever  place  one's  inclination  may  direct,  without  im- 
prisonment or  restraint  unless  by  due  course  of  law.*' 

200.  This  right  is  amply  secured  by  guaranties^  in  both 
the  federal  and  the  state  constitutions.  Ifo  one  can  be  de- 
prived of  it  except  by  due  process  of  law. 

201.  But  the  right  of  personal  liberty  is  limited,  in  ac- 
cordance with  law,  in  so  far  as  may  be  necessary  for — 

(a)  The  preservation  of  the  state  and  the  due  discharge 

of  its  functions. 

(b)  The  securing  of  the  rights  of  each  member  of  the 

community  against  the  others. 

(c)  The  due  regulation  of  tiie  domestic  relations. 

OuaranUei. 

The  fourteenth  amendment  to  the  federal  oonstitutloh  provides 
that  no  state  shall  deprive  anj  person  of  life,  liberty,  or  properly 

i>  Thurston  v.  Whitney,  2  Cush.  (Mass.)  104. 

!•  Stlm.  Am.  St  Law,  p.  54,  §  223.  *o  i  Bl.  Comm.  134. 
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without  dne  process  of  law.  And  aimilar  proyisions  are  found  in 
most  of  the  state  constitations.  Beside  these  specific  guaranties, 
there  are  many  which  are  designed  to  guard  the  right  of  personal  lib- 
erty in  particular  aspects  of  it,  or  in  particular  relations,  or  against 
particular  forms  of  aggression.  For  instance,  the  abolition  of 
slavery  and  involuntary  servitude  is  a  provision  which  makes  for 
personal  liberty.  So  also  is  the  prohibition  against  the  passage  of 
bills  of  attainder  and  that  against  ex  post  facto  laws.  Of  the  same 
nature  is  the  humane  provision  of  the  constitutions  admitting  ac- 
cused persons  to  bail  in  proper  cases,  and  requiring  that  bail,  when 
exacted,  shall  not  be  excessive  The  same  remark  is  true,  though  less 
directly,  of  those  regulations  of  the  mode  of  trial  in  criminal  cases 
which  give  to  llie  accused  the  benefit  of  the  presumption  of  innocence 
and  the  right  to  be  presented  or  indicted  by  a  grand  jury  and  to  be 
tried  by  a  petit  jury  of  the  vicinage.  And  the  great  safeguard  of  the 
right  of  personal  liberty  is  the  privilege  of  the  writ  of  ^beas  corpus. 
All  these  guaranties  are  considered  at  large  in  other  parts  of  this 
work 

The  limitations  upon  the  right  of  i>ersonal  liberty  to  be  first  con- 
fiidered  are  those  having  relation  to  the  duties  and  needs  of  the 
state  and  the  obligations  of  the  citizen  to  the  government  and  to 
other  citizens.  And  first,  the  citizen  may  be  restrained  of  his  lib- 
erty by  being  put  under  arrest,  in  a  lawful  manner  and  by  a  per- 
son duly  authorized,  in  order  to  prevent  the  commission  of  a  pub- 
lic offense,  or  in  order  to  bring  him  to  trial  for  a  crime  with  which 
he  is  charged.  But  the  law  requires  as  an  almost  invariable  rule 
that  the  arrest  shall  be  made  upon  a  warrant  duly  issued  by  a 
lawful  magistrate,  and  that  it  shall  be  served  by  an  officer  of  the 
law.  Any  person  found  in  the  act  of  committing  a  felony  or  a 
breach  of  the  peace  with  force  may  be  arrested  by  any  citizen 
without  a  warrant  An  officer  of  the  law  may,  without  a  war- 
rant, arrest  a  person  violating  municipal  ordinances  in  his  pres- 
ence, or  on  reasonable  grounds  of  suspicion  of  felony.'^    But  ar- 

ii  1  Bast,  P.  O.  288;  HoUey  v.  Mix,  8  Wend.  (N.  Y.)  860;  Wade  v.  Chaffee, 
«  B.  I.  224;  State  v.  Underwood,  75  Mo.  230;  Mltdi^  v.  liemoo,  84  Md.  176; 
<}ilflln  V.  Ck>leman,  4  HurL  &  N.  266.    A  peace  officer  may  arrest  for  a  breach 
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rests  without  warrant  are  not  by  any  means  favored  In  the  law, 
and  any  person  making  an  arrest  under  such  circumstances  must 
at  once  take  the  person  arrested  before  some  magistrate  or  court 
of  competent  jurisdiction  to  inquire  into  the  alleged  offense,  and 
must  also  show  that  the  actual  state  of  the  case  was  such  as  to 
justify  his  action.** 

In  the  next  place,  a  man  may  be  restrained  of  his  liberty  aB  a 
consequence  of  crime  committed  by  hiuL  But  the  principle  of 
protection  to  personal  liberty  demands  that  imprisonment  shall 
be  decreed  only  after  a  fair  and  impartial  trial,  conducted  ac- 
cording to  the  regular  forms  of  judicial  procedure,  and  a  proper 
conviction.  And  even  then  the  terms  of  the  sentence  must  be 
strictly  observed.  Any  detention  of  the  prisoner  after  the  ex- 
piration of  the  term  for  which  he  was  sentenced,  whether  for 
breaches  of  prison  discipline  or  other  cause,  is  illegal."  Under 
this  head  we  must  also  include  imprisonment  or  detention  as  a 
punishment  for  contempts  of  court  or  of  legislative  bodies,  or 
for  contumacy  defeating  the  operation  of  their  lawful  powers  and 
jurisdiction. 

In  the  next  place,  certain  classes  of  persons  may  be  restrained 
of  their  liberty,  by  due  process  of  law,  whose  power  to  go  at  large, 
without  restraint,  would  threaten  the  peace,  security,  or  health  of 
the  community.  These  include  maniacs  and  dangerous  lunatics, 
persons  affected  with  dangerous  infectious  diseases,  vagabonds, 
and  possibly  some  other  classes.  But  these,  no  less  than  others, 
are  protected  by  the  requirement  of  due  process  of  law.  For  ex- 
ample, it  is  held  that  a  person  supposed  to  be  insane  may  not  law- 
fully be  committed  to  an  asylum,  at  the  instance  of  public  au- 
thorities, against  his  will,  without  some  sort  of  judicial  investiga- 
tion into  the  question  of  his  sanity.*^     Vagabonds  and  pauper» 

of  the  peace  committed  against  himself  as  well  as  for  those  committed  against 
others.    Davis  v.  Burgess,  64  Mich.  514,  20  N.  W.  540. 

»  A  statute  conferring  authority  on  police  officers  to  make  arrests  without 
a  warrant,  for  misdemeanors  not  committed  In  view  of  the  officer,  and  merely^ 
upon  susplci<m,  is  unconstitutional  and  void.  In  re  Kellam,  55  Kan.  700,  41 
Pac.  960;  Pinkerton  v.  Verberg,  78  Mich.  573,  44  N.  W.  579. 

s«  Gross  V.  Rice,  71  Me.  241;   Knox  v.  State,  9  Baxt  (Tenn.)  202. 

*4  State  V.  BillingB,  06  Minn.  467.  67  N.  W.  794;  Van  Deusen  y.  Newcomer,. 
40  Mich.  9a 
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may  be  committed,  by  those  duly  authorized,  to  publlo  work-houses, 
infirmaries,  and  other  similar  institutions.' •  Due  process  of  law 
in  such  cases  does  not  always  require  a  trial  by  jury.  But  in 
some  form  due  process  of  law  must  be  employed,  or  such  commit- 
ments are  illegal.'*  Another  ground  of  limitation  upon  the  right 
of  personal  freedom  is  that  which  is  described  as  being  necessary 
to  enforce  the  duty  which  citizens  owe  in  defense  of  the  state. 
This  power  of  the  state  can  have  but  few  applications  in  prac- 
tice, but  those  are  highly  important  The  most  conspicuous  is 
the  right  to  compel  citizens,  by  draft  or  conscription,  to  serve  in 
its  armies  in  time  of  war. 

The  second  class  of  limitations  upon  the  right  of  personal  lib- 
erty includes  such  as  are  rendered  necessary  by  the  helpless,  de- 
pendent, or  immature  condition  of  those  persons  to  whom  they 
apply.  These  limitations  are  not  imposed  by  the  state,  but  are 
recognized  and  allowed  by  its  laws.  They  depend,  as  a  rule,  on 
the  constitution  of  the  family,  or  on  relations  analogous  thereto. 
This  class  includes  the  lawful  control  of  a  parent  over  the  liberty 
of  his  children,  of  a  guardian  over  that  of  his  ward,  of  a  master 
over  his  apprentice,  of  a  teacher  over  his  pupil.  In  this  category 
belongs  also  the  common  law  power  of  a  husband  over  his  wife. 
But  as  this  has  been  reduced,  by  the  progress  of  enlightened  opin- 
ion and  the  gradual  emancipation  of  women,  to  a  minimum,  it 
scarcely  requires  mention  in  this  connection.  There  are  some  few 
anomalous  conditions  in  which  one  person  has  the  right  to  put 
restraint  upon  the  liberty  of  another,  which  belong  in  this  class  of 
limitations,  but  do  not  depend  on  the  domestic  relations.  Thus, 
parties  who  have  become  bail  for  another  in  legal  proceedings 
are  regarded  in  law  as  his  friendly  jailers,  and  they  have  a  legal 
right  to  have  the  custody  of  him,  for  the  purpose  of  delivering 
him  up  to  the  officers  of  justice  in  due  time.  Creditors  had  the 
power  to  put  restraint  upon  the  liberty  of  their  debtors  so  long  as 

s«Bat  a  city  ordinance  which  forbids  any  one  knowingly  to  associate ,  with 
persons  having  the  reputation  of  being  thieves,  burglars,  etc.,  for  the  purpose 
or  with  the  Intent  to  agree  to  commit  any  offense,  Is  unconstitutional,  because 
It  Invades  the  right  of  personal  liberty.  Ex  parte  Smith  (Mo.  Sup.)  S6  S.  W. 
628. 

>«  Cttty  of  Portland  v.  Oity  of  BangOT,  65  Me.  120. 
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lami  anthorizing  ImpriBonmeat  for  debt  remained  upon  our  stat- 
ute booka  But  these  laws  haye  been  now  almost  uniyersallj 
abolished,  and  except  in  a  few  states,  In  eases  of  fraud,  no  such 
deprivation  of  personal  liberty  can  be  used  as  a  means  of  collect- 
ing a  mere  civil  debt. 

ABOIJTION  OF  SLAVERY. 
202.  The  constitution  of  the  United  States,  in  the  thir- 
teenth amendment,  forever  abolishes  and  prohibits  slav- 
ery, or  involuntary  servitude,  except  as  a  punishment 
for  crime  whereof  the  party  shall  have  been  duly  con- 
victed, throughout  the  United  States  and  all  places  subject 
to  their  Jurisdiction. 

The  constitution  originally  recognized  the  existence  of  slavery 
as  a  fact,  though  referring  to  it  in  obscure  and  guarded  terma 
Congress  was  authorized  to  forbid  the  further  importation  of  slaves 
after  the  year  1808,  and  provision  was  made  for  the  surrender  of 
fugitive  slaves.  In  this  respect,  the  constitution  differed  from 
the  contemporary  law  of  England,  where  it  had  been  recently  de* 
dared  from  the  bench  that  slavery  was  repugnant  to  the  common 
law,  that  a  slave  brought  into  England  by  his  master  was  by  that 
mere  fact  emancipated,  and  that  a  person  forcibly  detained  on 
English  soil  as  a  slave  was  entitled  to  be  discharged  on  habeas 
corpus.^  ^  It  was  not  considered  that  th^  federal  government  had 
any  power  to  interfere  with  the  institution  of  slavery.  It  was  re- 
garded as  a  matter  wholly  of  domestic  concern  within  each  state. 
As  to  the  status  of  the  slave,  he  was  regarded  as  a  chattel  and  the 
absolute  property  of  his  master.  *The  power  of  the  master,"  said 
the  court  in  North  Carolina,  ''must  be  absolute,  to  render  the  sub- 
mission of  the  slave  perfect.  We  cannot  allow  the  right  of  the 
master  to  be  brought  into  discussion  in  the  courts  of  justice.  The 
slave,  to  remain  a  slave,  must  be  made  sensible  that  there  is  no 
appeal  from  his  master;  that  his  power  is  in  no  instance  usurped, 
but  is  conferred  by  the  laws  of  man  at  least,  if  not  by  the  law  of 
God.**  •■ 

iT  Sommersett's  Case,  20  How.  St  Tr.  1;  Broom,  Ck>ii8t.  Law,  OH. 
••  state  ▼.  Mami,  2  Dev.  (N.  0.)  268. 
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But  ihe  enumcipatioii  of  the  slayes  was  effected  by  executiye 
proelamatioiiy  during  tlie  continuance  of  the  civil  war,  and  was 
made  real  by  the  armies  of  the  north  in  their  progress  through  the 
insurgent  territory.  Then  came  the  thirteenth  amendment,  which 
assured  its  perpetual  abolition  throughout  all  the  domain  of  the 
United  States. 

The  language  of  the  amendment  is  plain,  and  has  called  for  but  lit- 
tle interpretation  at  the  hands  of  the  courts.  The  only  controversy 
has  been  as  to  the  meaning  of  the  phrase  "involuntary  servitude." 
It  was  probably  added  to  guard  against  the  establishment  of  any 
species  of  compulsory  service,  which  might  differ  from  perpetual 
slavery  only  in  its  restriction  to  a  term  of  years.  But  it  waa  then 
necessary  to  make  an  exception,  allowing  such  involuntary  servitude 
as  a  punishment  for  crime,  in  order  not  to  deprive  the  states  of  the 
power  to  sentence  convicts  to  labor  in  the  penitentiarie&  In  this 
connection,  doubt  may  arise  as  to  the  validity  of  what  is  known  as 
the  "convict  lease  system,'*  in  vogue  in  some  of  the  states,  by  which 
the  labor  of  convicts  is  let  out  to  private  contractors  who  are  to 
employ  them  in  or  near  the  prison  and  under  the  superintendence  of 
its  oflBcers.  But  the  validity  of  such  laws  has  not  been  successfully 
impugned.  It  is  said:  "The  state  acquires  an  ownership  in  the 
services  of  all  persons  convicted  of  crime,  and  duly  sentenced  there- 
for to  confinement  in  the  penitentiary,  which,  guarded  by  certain 
humanitarian  principles,  is  treated  and  protected  as  a  valuable 
property.**  *•  Although  the  thirteenth  amendment  would  not  in- 
validate indentures  of  apprenticeship  as  that  system  obtained  at 
common  law,  yet  an  act  of  congress  passed  in  1874  made  it  a  felony 
to  Import  into  the  United  States  any  person  inveigled,  kidnapped, 
or  sold  into  involuntary  service  with  intent  to  hold  such  person  In 
confinement  or  to  involuntary  labor.  This  act  was  principally  di- 
rected against  the  "padrone  system,**  practiced  chiefly  in  Italy,  by 
which  children  were  bought  to  serve  as  street  musicians  and  beg- 

>•  Oomer  y.  Bankhead,  70  Ala.  4d3.  And  see  Mason  &  Foard  Ga  ▼.  Main 
Jemco  Momitain  Goal  Co.,  87  Ky.  467,  9  S.  W.  891.  But  a  statute  authorizing 
a  "vagrant,"  even  though  not  accused  or  convicted  of  any  crime,  to  be  hired 
for  six  months  to  the  highest  bidder,  contravenes  the  provisions  of  the  consti- 
tutions in  respect  to  Involuntary  servitude.  In  re  Thompson,  117  Mo.  83,  22 
S.W.863. 
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gars,  and  ignorant  laborers  decoyed  into  selling  their  freedom  and 
labor  for  a  term  of  years.  Its  validity  has  been  sustained,  and  it 
is  well  in  accordance  with  the  spirit  and  the  terms  of  the  thirteenth 
amendment.**  But  the  performance  of  work  upon  an  assessment 
or  levy  payable  in  labor  for  the  repair  of  roads  and  streets  is  not 
that  kind  of  involuntary  servitude  intended  by  the  constitution."* 
And  it  is  held  that  a  statute  providing  that  if  a  laborer,  willfully 
and  without  just  cause,  fails  to  give  the  labor  reasonably  required 
of  him  by  the  terms  of  his  contract,  or  in  other  respects  shall  re- 
fuse to  comply  with  the  conditions  of  his  contract,  he  shall  be  lia- 
ble to  fine  or  imprisonment,  is  not  repugnant  to  this  provision  of 
the  constitution.'* 

It  should  be  noticed  that  the  thirteenth  amendment  is  not  re- 
stricted in  its  prohibitions  to  any  race  or  class  of  people.  Its  terms 
are  general.  ^'Neither  slavery  nor  involuntary  servitude'^  shall  ex- 
ist. And  consequently,  as  remarked  by  the  supreme  court,  *'while 
negro  slavery  alone  was  in  the  mind  of  the  congress  which  proposed 
the  thirteenth  article  [amendment]  it  forbids  any  other  kind  of 
slavery,  now  or  hereafter.  If  Mexican  peonage  or  the  Chinese  cooly 
labor  sjrstem  shall  develop  slavery  of  the  Mexican  or  Chinese  race 
within  our  territory,  this  amendment  may  safely  be  trusted  to 
make  it  void.^  ••  A  custom  or  rite  prevailing  among  the  uncivilized 
tribes  of  Indians  in  Alaska,  whereby  slaves  are  bought,  sold,  and 
held  in  servitude,  against  their  free  will,  and  subjected  to  ill  treat- 
ment at  the  pleasure  of  the  owner,  is  contrary  to  the  thirteenth 
amendment,  and  a  person  so  held  in  slavery  will  be  released  by 
order  of  the  court  on  habeas  corpus.** 

BIGHT  TO  BEAB  ABMS. 

203.  The  second  amendment  to  the  federal  constitution, 
as  well  as  the  constitutions  of  many  of  the  states,  guar* 
anty  to  the  people  the  right  to  bear  arms. 

•0  u.  S.  V.  Ancarola,  1  Fed.  676. 

Si  In  re  Dassler,  35  Kan.  678,  12  Pac.  180. 

«a  Ex  parte  WilUams,  32  S.  C.  583,  10  S.  E.  551. 

ss  Slaughterhouse  Cases,  16  WalL  36,  MUler,  J. 

««  In  re  Sah  Quah,  31  Fed.  327. 
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Tbis  is  a  natural  right,  not  created  or  granted  by  the  constitutions. 
The  second  amendment  means  no  more  than  that  it  shall  not  be  de- 
nied or  infringed  by  congress  or  the  other  departments  of  the  national 
government  The  amendment  is  no  restriction  ui)on  the  power  of 
the  several  states.*'  Hence,  unless  restrained  by  their  own  con- 
stitutions, the  state  legislatures  may  enact  laws  to  control  and  regu- 
late all  military  organizations,  and  the  drilling  and  parading  of  mil- 
itary bodies  and  associations,  except  those  which  are  authorized  by 
the  militia  laws  or  the  laws  of  the  United  States.'*  The  "arms''  here 
meant  are  those  of  a  soldier.  They  do  not  include  dirks,  bowie 
knives,  and  such  other  weapons  as  are  used  in  brawls,  fights,  and 
riots.  The  citizen  has  at  all  times  the  right  to  keep  arms  of  modem 
warfare,  if  without  danger  to  others,  and  for  purposes  of  training 
and  efficiency  in  their  use,  but  not  such  weapons  as  are  only  intended 
to  be  the  instruments  of  private  feuds  or  vengeance.*'  The  right 
to  bear  arms  is  not  infringed  by  a  state  law  prohibiting  the  carrying 
of  concealed  deadly  weapons.  Such  a  law  is  a  police  regulation, 
and  is  justified  by  the  fact  that  the  practice  forbidden  endangers 
the  peace  of  society  and  the  safety  of  individuals.** 

THE  PUBSUIT  OF  HAPPINESS. 

204.  All  men  are  Invested  with  a  natural,  inherent,  and 
inalienable  right  to  the  pursuit  of  happiness. 

This  principle  is  formally  declared  in  the  constitutions  of  many  of 
the  states.  And  moreover  the  framers  of  the  Declaration  of  Inde- 
pendence announced  that  they  ^eld  these  truths  to  be  self-evident, 
that  all  men  are  created  equal;  that  they  are  endowed  by  their 
Creator  with  certain  inalienable  rights;  that  among  these  are  life, 
liberty,  and  the  pursuit  of  happiness.'*  This  latter  expression  is  one 
of  a  general  nature,  and  the  right  thus  secured  is  not  capable  of 

*•  U.  S.  V.  Omikshank,  02  U.  S.  M2. 

»•  Preeser  v.  lUlnois,  116  U.  S.  252,  6  Sup.  Ct  580;  Com.  v.  Murphy  (Mass.) 
44  N.  B.  188. 

»T  English  V.  State,  85  Tex.  473;  Fife  v.  State,  81  Ark.  455;  State  v.  Work- 
man,  85  W.  Va.  887,  14  S.  E.  9. 

»8  State  V.  WUforth,  74  Mo.  528;  Halle  v.  State,  88  Ark.  664;  Wright  v. 
Oom^  77  Pa.  St  470;  State  y.  Speller,  86  N.  G.  687. 
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specific  definition  or  limitation,  bnt  is  really  the  aggregate  of  many 
particular  rights,  some  of  which  are  enumerated  in  the  constitationB, 
and  others  included  in  the  general  guaranty  of  ^^iberty.''  The  hap- 
piness of  men  may  consist  in  many  things  or  depend  on  many  cir- 
cumstances. But  in  so  far  as  it  is  likely  to  be  acted  upon  by  the 
operations  of  goyemment,  it  is  clear  that  it  must  comprise  personal 
freedom,  exemption  from  oppression  or  iuTldious  discrimination,  the 
right  to  follow  one's  individual  preference  in  the  choice  of  an  occupa- 
tion and  the  application  of  his  energies,  liberty  of  conscience,  and 
the  right  to  enjoy  the  domestic  relations  and  the  privileges  of  thts 
family  and  the  home.  The  search  for  happiness  is  the  mainspring 
of  human  activity.  And  a  guarantied  constitutional  right  to  pur- 
sue happiness  can  mean  no  less  than  the  right  to  devote  the  mental 
and  physical  powers  to  the  attainment  of  this  end,  without  restriction 
or  obstruction,  in  respect  to  any  of  the  particulars  just  mentioned, 
except  in  so  far  as  may  be  necessary  to  secure  the  equal  rights  of 
others.  Thus  it  appears  that  this  guaranty,  though  one  of  the  most 
indefinite,  is  also  one  of  the  most  comprehensive  to  be  found  in  the 
constitutions. 

-w^  EQUAL  PBOTBCTION  OF  THE  LAWS. 

206.  By  the  terms  of  the  fourteenth  amendment  to  the 
federal  constitution,  the  states  are  forbidden  to  deny  to 
any  person  within  their  jurisdiction  the  equal  protection 
of  the  laws. 

Meaning  of  the  Phrase. 

If  the  word  "protection*  were  to  be  taken  in  a  strict  sense,  it 
could  mean  no  more  than  the  right  to  call  to  one's  aid  the  laws  of 
the  state,  attended  by  all  their  machinery  of  justice,  for  the  averting 
or  redress  of  injuries  or  oppressions.  It  would  confer  no  rights,  but 
only  guaranty  remedies.  But  it  is  held  that  the  amendment  must  be 
liberally  construed,  according  to  its  spirit  and  purpose.  The  su- 
preme court,  quoting  the  words  of  the  amendment,  says:  ''What  is 
this  but  declaring  that  the  law  in  the  states  shall  be  the  same  for 
the  black  as  for  the  white;  that  all  persons,  whether  colored  or  white, 
shall  stand  equal  before  the  laws  of  the  states,  and,  in  regard  to  the 
colored  race,  for  whose  protection  the  amendment  was  primarily 
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designed,  that  no  discrimination  shall  be  made  against  them  by 
law  because  of  their  color?  The  words  of  the  amendment,  it  is  tme, 
Rve  prohibitory,  but  they  contain  a  necessary  implication  of  a  positive 
Immunity,  or  right,  most  valuable  to  the  colored  race,  the  right  to  ex- 
emption from  unfriendly  legislation  against  them  distinctively  as 
colored,  exemption  from  legal  discriminations  implying  inferiority  in 
civil  society,  lessening  the  security  of  their  enjoyment  of  the  rights 
which  others  enjoy,  and  discriminations  which  are  steps  towards  re- 
ducing them  to  the  condition  of  a  subject  race."  ** 

What  Per9an$  Protected. 

While  it  is  true  that  the  fourteenth  amendment  was  primarily 
intended  to  secure  the  rights,  and  the  equality  before  the  law, 
of  the  colored  race,  yet  its  terms  are  so  broad  as  to  guaranty  these 
advantages  to  any  person,  of  any  class  or  race,  against  whom  the 
laws  of  a  state  may  make  invidious  discriminations.  No  state  shall 
deny  to  ^any  person  within  its  jurisdiction''  the  equal  protection 
of  the  laws.  Hence  it  may  be  invoked  by  whites  as  well  as  blacks, 
by  Chinese  or  Japanese,  or  by  any  other  persons  within  the  juris- 
diction of  the  state,  without  regard  to  color  or  place  of  original 
nationality.  It  is  not  even  restricted  to  American  citizens.  It 
may  be  claimed  as  a  protection  by  aliens  lawfully  resident  within 
the  state,  if  "within  its  jurisdiction."  *•  And  moreover  it  is  held 
that  the  word  "person,''  as  here  used,  includes  corporations.** 

(Xva  RighU  Ada. 

The  fourteenth  amendment  gives  to  congress  the  power  to  en- 
force its  provisions  by  appropriate  legislation.  In  pursuance  of 
this  authority,  congress,  in  1875,  passed  an  act,  commonly  called 
the  "Civil  Rights  Act,"  whereby  it  was  provided  that  "all  per^ 
sons  within  the  jurisdiction  of  the  United  States  shall  be  enti- 
tled to  the  full  and  equal  enjoyment  of  the  accommodations,  ad- 
vantages, facilities,  and  privileges  of  inns,  public  conveyances  on 
land  or  water,  theatres,  and  other  places  of  public  amusement; 
subject  only  to  the  conditions  and  limitations  established  by  law, 
and  applicable  alike  to  citizens  of  every  race  and  color,  regard- 

»•  Strauder  v.  West  Virginia,  100  U.  S.  303. 
40  Yi<*  Wo  V.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  1064. 
«i  Santa  Clara  Go.  v.  Southern  Pac  R.  Co.,  118  U.  S.  3d4,  6  Snp.  Ot  1182. 
BL.CONST.Ii.-«) 
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less  of  an;  previoxiB  condition  of  servitude.'*  Bat  this  statute 
was  adjudged  unconstitutional  and  void,  in  so  far  as  it  applied 
to  the  states  generally,  and  was  not  restricted  to  the  placee  over 
which  congress  has  the  power  of  direct  legislation.  The  reason 
of  this  decision  was  this:  The  legislation  authorized  to  be  adopted 
by  congress  for  enforcing  the  fourteenth  amendment  is  not  direct 
and  primary  legislation  on  the  matters  respecting  which  the  states 
are  prohibited  from  making  or  enforcing  certain  laws,  or  doing 
certain  acts,  but  is  corrective  legislation,  such  as  may  be  necessary 
or  proper  for  counteracting  or  redressing  the  effect  of  such  laws 
or  acts.  The  amendment  simply  furnishes  an  additional  guaranty 
against  any  encroachment  by  the  states  upon  the  fundamental 
rights  which  belong  to  every  citizen  as  a  member  of  society.  The 
duty  of  protecting  all  its  citizens  in  the  enjoyment  of  an  equality 
of  rights  was  originally  assumed  by  the  state,  and  it  still  remains 
there.  The  only  obligation  resting  upon  the  United  States  is  to 
see  that  the  states  do  not  deny  the  right  This  the  amendment 
guaranties,  but  no  more.  The  power  of  the  national  government 
is  limited  to  the  enforcement  of  this  guaranty." 

Civil  rights  statutes  have  also  been  enacted  in  several  of  the  statesL 
They  provide  generally  that  there  shall  be  no  exclusion  or  discrim- 
ination against  citizens  of  the  state,  on  account  of  race,  color,  or 
previous  condition  of  servitude,  in  respect  to  their  equal  enjoy- 
ment of  the  accommodations,  privileges,  or  facilities  furnished  by 
railroads  or  other  carriers,  inn-keepers,  proprietors  of  theatres  and 
other  places  of  amusement,  teachers  and  officers  of  public  schools, 
etc  These  laws  are  sustained  as  valid  and  constitutional  enact- 
ments. They  are  not  regarded  as  unlawfully  interfering  with  pri- 
vate rights  of  property.** 

4S  OivU  Rights  Oases,  109  U.  S.  8, 8  Sup.  Ct  18;  U.  S.  v.  Orulkshank,  92  U.  & 
542.  See,  also,  U.  8.  v.  Newc<Mner,  11  Phila.  519,  Fed.  Gaa.  No.  16,868;  U.  S. 
V.  Rhodes,  1  Abb.  (U.  S.)  28,  Fed.  Gas.  No.  16,151;  Ex  parte  Turner,  Chase, 
157^  Fed.  Oas.  No.  14,247. 

4s  People  V.  King,  110  N.  Y.  418, 18  N.  E.  245;  DonneU  v.  State,  48  Miss.  661; 
Joseph  V.  Bidw^l,  28  La.  Ann.  382;  Ferguson  v.  Oies,  82  Mich.  858,  46  N.  W. 
718;  Baylies  v.  Curry,  128  UL  287»  21  N.  E.  696. 
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Local  or  Special  Laws  not  ProkSnted. 

This  provisian  of  the  conatitution  does  not  require  absolute  uni- 
f onnity  of  laws  and  Judicial  administration  throughout  the  state, 
provided  that  all  persons  who  are  subject  to  the  same  laws  enjoy 
the  benefit  of  them  equally.  "If  diversities  of  laws  and  judicial 
proceedings  may  exist  in  the  several  states  without  violating  the 
-equality  clause  in  the  fourteenth  amendment,  there  is  no  solid  rea- 
son why  there  may  not  be  such  diversities  in  different  parts  of  the 
«ame  state.  A  uniformity  which  is  not  essential  as  regards  dif- 
ferent states  cannot  be  essential  as  regards  different  parts  of  a 
«tate,  provided  that  in  each  and  all  there  is  no  infraction  of  the 
<;onstitutional  provision.  Diversities  which  are  allowable  in  dif- 
ferent states  are  allowable  in  different  parts  of  the  same  state. 
Where  part  of  a  state  is  thickly  settled,  and  another  part  has  but 
few  inhabitants,  it  may  be  desirable  to  have  different  systems  of 
judicature  for  the  two  portions, — ^trial  by  jury  in  one,  for  example, 
and  not  in  the  other.  Large  cities  may  require  a  multiplication 
•of  courts  and  a  peculiar  arrangement  of  jurisdictions.  It  would  be 
an  unfortunate  restriction  of  the  power  of  the  state  government  if 
it  could  not.  In  its  discretion,  provide  for  these  various  exigen- 
-cies."  **  *When  legislation  applies  to  particular  bodies  or  associa- 
tions, imposing  upon  them  additional  liabilities,  it  is  not  open  to 
the  objection  that  it  denies  to  them  the  equal  protection  of  the 
laws,  if  all  persons  brought  under  its  influence  are  treated  alike 
under  the  same  conditions.**  *•  Hence  this  provision  is  not  vio- 
lated by  regulations  regarding  railroads,  designed  to  promote  the 
public  safety  and  comfort,  if  such  regulations  apply  to  all  railroads 
alike  which  are  subject  to  the  laws  of  that  state.** 

4«  MtaBonri  v.  Lewis,  101  TT.  S.  22.  And  see  Rothermel  v.  Meyerle,  136  Pa. 
8t  250,  20  AtL  588.  A  statnte  providing  that  in  aU  capital  criminal  cases, 
except  in  cities  having  a  population  of  over  100,000,  the  state  sfaaU  be  aUowed 
eight  peremptoiy  challenges  to  jurors,  and  hi  snch  cities  shaU  be  allowed  fif- 
teen, is  not  miconstitationa]  as  denyhig  to  persons  charged  with  capital  crimes 
in  such  cities  the  equal  protection  of  the  laws.  All  persons  in  those  cities  are 
treated  alike,  and  aU  persons  out  of  those  cities  are  treated  alike,  and  this  is  aU 
the  constitutional  provision  requires.  Hayes  v.  Missouri,  120  U.  S.  68,  7  Sup. 
Ot  860. 

«•  Missouri  Pac  R.  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ot  1161. 

«•  New  York  &  N.  B.  R.  Oo.  v.  Bristol,  151  U.  S.  556, 14  Sup.  Ot  487. 
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Tax  Laws. 

A  state  law  for  the  yalnatton  and  acKsesBment  of  property  for  tax- 
ation, which  provides  for  the  classification  of  property  snbject  ta 
its  provisions  into  different  classes,  which  makes  for  one  class  one 
set  of  provisions  as  to  the  modes  and  methods  of  ascertaining  the 
value  and  as  to  the  right  of  appeal,  and  different  provisions  for 
another  class  as  to  these  subjects,  but  which  provides  for  the  im- 
partial application  of  the  same  means  and  methods  to  all  constitu- 
ents of  each  class,  so  that  the  law  shall  operate  equally  and  uni- 
formly on  all  persons  in  similar  circumstances,  cannot  be  said  to 
deny  to  any  person  affected  by  it  the  equal  protection  of  the  laws.** 
The  imposition  of  a  special  tax  upon  railroad  companies  exclusively, 
the  proceeds  of  which  are  to  pay  the  salaries  and  expenses  of  the 
state  board  of  railroad  commissioners,  does  not  deprive  such  com- 
panies of  the  equal  protection  of  the  laws.** 

Competency  qf  Wibnenn. 

It  has  been  held  that  a  state  statute  providing  that  no  Indian^ 
Mongolian,  or  Chinese  shall  be  i)ermitted  to  give  evidence  in  the 
courts  of  the  state  in  favor  of  or  against  a  white  man  is  not  in 
violation  of  the  federal  constitution,  even  since  the  thirteenth  and 
fourteenth  amendments.  To  declare  who  shall  be  competent  to 
testify  in  the  state  courts  was  always  considered,  prior  to  those 
amendments,  a  subject  within  the  legitimate  sphere  of  the  state 
legislatures^  and  the  restrictions  which  they  impose  upon  the  states 
relate  to  substantial  personal  rights  of  liberty  and  property,  and  do 
not  extend  to  mere  rules  of  evidence.** 
Right  to  Labor. 

But  a  state  statute  providing  that  no  corporation  organized  un- 
der its  laws  shall  directly  or  indirectly,  in  any  capacity,  employ 
any  Chinese  or  Mongolian  laborer,  is  unconstitutional.  For  the 
right  to  labor  is  clearly  included  within  the  scope  of  those  rights 
which  the  amendment  is  designed  to  secure.'* 

4f  Kentucky  Railroad  Tax  Oases,  115  U.  S.  321,  6  Sup.  Ot  67;  Beirs  Gap  B. 
Ck).  V.  Pennsylvania,  134  U.  S.  232,  10  Sup.  Ct  533;  Columbus  Southem  B.  Go. 
V.  Wright,  151  U.  S.  470,  14  Sup.  Ot  396. 

4S  Charlotte,  O.  &  A.  R.  Co.  v.  Gibbes,  142  U.  S.  886,  12  Sup.  Ct.  255. 

«•  People  V.  Brady,  40  Cal.  198. 

•0  In  re  Parrott,  6  Sawy.  349,  1  Fed.  481. 
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DiacriminaiiofM  against  Colored  OUizem* 

It  iB  to  be  carefully  borne  in  mind  that  it  is  not  identity  of  rights 
and  privileges  which  this  amendment  guaranties,  but  equality. 
Hence,  for  example,  while  it  would  not  be  competent  for  the  leg- 
islature of  a  state^  in  establishing  and  prescribing  regulations  for 
the  public  schools,  to  exclude  negro  children  from  the  beuefit  of 
the  public  school  system  on  account  of  their  color  only,'*  yet  the 
state  may  establish  separate  public  schools  for  colored  children, 
and  require  them  to  attend  those  schools  or  none,  provided  the  ac- 
commodations, advantages,  and  opportunities,  and  the  relative  ap- 
propriation of  the  public  funds  for  their  support,  are  in  all  respects 
equal  to  those  provided  for  white  children.'* 

Any  state  statute  which  denies  to  colored  citizens  the  right  or 
privilege  of  participating  in  the  administration  of  the  laws  by  serving 
on  grand  or  petit  juries,  because  of  their  race  or  color,  is  a  discrimina- 
tion against  them  which  is  forbidden  by  the  fourteenth  amend- 
ment'* But  a  mixed  Jury  in  any  particular  case  is  not  essential 
to  the  equal  protection  of  the  laws.  It  is  a  right  to  which  any  col- 
ored man  is  entitled  that,  in  the  selection  of  Jurors  to  pass  upon 
his  life,  liberty,  or  property,  there  shall  be  no  exclusion  of  his  race 
and  no  discrimination  against  them  because  of  their  color.  But  that 
is  a  different  thing  from  a  right  to  have  a  jury  composed  in  part 
of  colored  men.'* 

It  is  lawful  for  a  railroad  company,  or  other  common  carrier,  to 
provide  separate  carriages  or  other  separate  accommodations  for 
different  classes  of  patrons,  where  the  distinction  is  founded  on  some 
reasonable  ground  and  there  is  no  invidious  discrimination  against 
any,  and  there  are  equally  desirable  acc(»nmodations  for  all  who 
pay  at  the  same  rate.    Thus  a  distinction  may  be  made,  in  railroad 

ii  Davenport  v.  Oloverport,  72  Fed.  688. 

M  OlaybrcK^  v.  Oity  of  Owensboro,  16  Fed.  297;  McMiUan  v.  School  Commit- 
tte,  107  N.  G.  600,  12  S.  B.  880;  Knox  v.  Board  of  Bducation,  45  Kan.  152, 
25  Pac.  616;  Dallas  v.  Fosdlck,  40  How.  Prac.  (N.  T.)  249;  State  v.  Gray,  93 
Ind.  803;  Maddox  v.  Neal,  46  Aric  121;  Lehew  v.  BrummeU,  103  Ma  546, 
15  S.  W.  765;  Gbrlsman  v.  Oity  of  Brookhaven,  70  Mias.  477,  12  South.  468. 
^--B«  Strauder  v.  West  Virginia,  100  U.  S.  303;  Ex  parte  Virginia,  Id.  389. 

64  Virginia  v.  Blvea,  100  U.  S.  818;  Neal  v.  Delaware,  106  U.  S.  870. 
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cars  and  waiting  rooms,  between  men  and  women  or  between 
negroes  and  white  people.'* 

A  Btatate  declaring  the  intermarriage  of  a  negro  and  a  white  per- 
son Ulegal,  or  a  nnllity,  or  a  felony,  is  not  inconsistent  with,  or  repug- 
nant to,  the  proTisions  of  the  fourteenth  amendment  Such  a  law 
cannot  be  said  to  deny  to  any  person  the  equal  protection  of  the 
laws.**  And  the  same  is  true  of  an  act  providing  a  greater  punish- 
ment for  adultery  between  a  white  person  and  a  negro  than  for 
adultery  between  those  of  the  same  race.  This  is  not  a  discrimina- 
tion against  any  particular  race,  but  simply  provides  a  penally  for 
an  offense  which  could  only  exist  when  the  parties  were  of  differ^Eit 
races.*' 

Foreign  OorporaiifinM, 

This  provision  does  not  prohibit  a  state  from  imposing  an  annua! 
license  tax,  or  other  conditions,  upon  the  admission  of  foreign  cor- 
porations to  do  business  within  its  limits.  The  reason  is  that  the 
''person''  to  whom  the  equal  protection  of  the  laws  is  guarantied 
must  be  ''within  the  jurisdiction''  of  the  state.  A  ooiporation  is  a 
person  and  may  fulfill  this  requisite.  But  a  foreign  oorporation, 
seeking  to  do  business  within  the  state,  is  not  "within  the  jurisdic- 
tion" until  it  has  complied  with  the  conditions  imposed  by  the  state 
as  a  pre-requisite  to  the  right  of  such  corporations  to  enter  its  field. 
Until  this  is  done,  therefore,  the  corporation  cannot  claim  the  benefit 
of  the  equal  protection  of  the  state's  laws.** 

••  Plesay  y.  Fergnson,  163  U.  S.  537,  16  Supw  Ot  1138;  HoudE  v.  Raflwmy 
Go.,  88  Fed.  226;  The  Sue,  22  Fed.  8^;  Logwood  y.  Railroad  Oo.,  23  Fed. 
318;  Murphy  v.  Railroad  Co.,  Id.  637;  Chicago  &  N.  W.  Ry.  Ca  v.  WUilams, 
55  ni.  186;  BrlttsD  y.  Railway  Co.,  88  N.  C.  536. 

••  State  V.  Bell,  7  Boxt.  (Tenn.)  9;  Francois  y.  State,  9  Tex.  App.  144;  Dod- 
■on  y.  State,  61  Ark.  67,  31  S.  W.  977;  State  y.  Hairston,  63  N.  C.  451. 

•T  Pace  y.  Alabama,  106  U.  S.  583,  1  Sup.  Ot.  687. 

•s  Pembina  Con.  Silyer  Mining  &  MiUing  Co.  y.  Peuigylyania,  125  U.  S.  181, 
8  Sup.  Ct  737;  Philadelphia  Fire  Ass'n  y.  People  of  New  Tork,  119  U.  &  110, 
7  Sup.  Ot  lot;  NortoOL  &  W.  R.  Co.  y.  PenDsylyanla,  IBS  U.  &  114,  10  Bqp. 
Ot  968. 
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BIOHT  TO  CHOOSB  OCCXTPATION, 

206.  The  right  of  every  man  to  choose  his  own  ooonpa- 
tlon,  profession,  or  employment,  though  not  expressly 
guarantied  by  the  constitutions,  is  included  in  the  right  to 
the  pursuit  of  happiness. 

207.  But,  for  the  wellhre  of  society,  the  conduct  of  cer- 
tain kinds  of  business,  or  the  qualifications  of  those  who 
shall  be  allowed  to  pursue  them,  may  be  regulated  by  the 
state  in  the  exercise  of  the  police  power. 

208.  In  many  of  the  states,  the  constitutions  forbid  the 
grant  of  monopolies  or  exclusive  privileges. 

^Among  these  hialienable  rights,  as  proclaimed  in  that  great  docu- 
luent  [the  Declajation  of  Independence],  is  the  right  of  men  to 
pursne  their  happiness,  by  which  is  meant  the  right  to  pursue  any 
lawful  business  or  yocation  in  any  manner  not  inconsistent  with  t&e 
equal  rights  of  others,  which  may  increase  their  prosperity  or  de- 
velop their  faculties,  so  as  to  give  them  their  highest  enjoyment  The 
common  business  and  callings  of  life,  the  ordinary  trades  and  pur- 
suits, which  are  innocuous  in  .themselves,  and  have  been  followed  in 
all  communities  from  time  immemorial,  must  therefore  be  free  in  this 
country  to  all  alike  upon  the  same  conditions.  The  right  to  pursue 
them,  without  let  or  hindrance,  except  that  which  is  applied  to  all 
persons  of  the  same  age,  sex,  and  condition,  is  a  distinguishing  priv- 
ilege of  citizens  of  the  United  States,  and  an  essential  element  of  that 
freedom  which  they  claim  as  their  birthright"  '•  To  secure  this 
right,  it  is  necessary  that  there  should  be  no  distinction  or  discrim- 
ination, in  the  laws  of  the  state,  as  to  the  persons  who  may  pursue 
given  callings,  except  such  as  may  be  founded  on  and  justified  by 
the  power  of  police.  The  rights  of  all  citizens  in  this  matter  are 
equal.  No  discriminaticm,  for  instance,  could  lawfully  be  made  be- 
tween citizens  founded  solely  on  race  or  color.    But  the  state,  as 

/^  ••  Butchers'  Union  Slaughterhouse  Go.  y.  Crescent  City  Live-Stock  Landing 
Co.,  Ill  V.  S.  746,  4  Sup.  Ct.  652,  opinion  of  Field,  J.  And  see  Leep  v.  Bail- 
way  Co.,  58  Ark.  407,  25  S.  W.  75. 
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above  remarked,  may  limit  the  right  of  employment  bo  far  as  may 
be  necessary  in  the  exercise  of  the  police  power.  This  principle  has 
been  fully  explained  in  the  chapter  specially  devoted  to  that  power 
of  the  government,  and  the  reader  is  referred  thereto  for  more 
specific  details. 

A  part  of  the  right  to  choose  one's  occupation  is  the  right  to  be 
free  from  unlawful  interference  or  control  in  the  conduct  of  it  But 
here,  as  before,  we  find  the  state  invested  with  a  certain  regulative 
power  which  is  to  be  exercised  for  the  benefit  of  the  whole  com- 
munity. This  also  has  been  explained  in  the  chapter  just  referred  to. 
Moreover,  in  respect  to  some  few  occupations,  either  immemorial 
custom  or  the  necessities  of  society  have  given  to  the  state  the  right 
to  regulate  them  in  respect  to  other  matters  than  the  right  to  en- 
gage in  them  and  the  fixing  of  charges.  Thus,  common  carriers,  and 
particularly  railroad  companies,  are  so  far  under  the  control  of  the 
state  that  it  may  not  only  fix  their  rates  ff>r  transportation,  but  also 
subject  them  to  the  supervision  of  a  coramission,  fix  their  liability 
for  damages  done,  regulate  the  acquisition  and  management  of  their 
right  of  way,  the  grade  and  crossings  of  their  road,  and  the  s^eed  of 
their  trains,  and  require  them  to  furnish  equal  and  impartial  accom- 
modations for  all  their  patrons.*®  And  the  business  of  an  inn-keep- 
er is  one  where  the  public  nature  of  the  occupation  prevents  the  in- 
dividual from  enjoying  the  same  libeily  in  the  conduct  of  his  business 
which  is  accorded  to  other  trades  more  private  in  their  character. 
At  common  law,  "an  inn-keeper  is  bound,  as  a  servant  of  the  pub- 
lic, as  one  who  exercises  a  public  vocation,  to  lodge  and  entertain, 
to  the  extent  of  his  accommodations,  all  suitable  persons  who  may 
apply.  And  he  cannot,  if  he  has  rooms  enough  in  his  house,  re- 
fuse, on  any  pretense,  to  receive  one  as  a  guest  who  tenders  him 
his  reasonable  recompense  therefor,  ♦  ♦  ♦  though  it  would 
be  open  to  him  to  refuse  his  entertainment  on  any  reasonable 
grounds,  as,  for  instance,  that  his  house  was  full.  ♦  ♦  ♦  But 
it  is  a  reasonable  excuse  for  an  inn-keeper  to  allege  that  the  person 
came  to  the  inn  drunk,  or  behaved  in  an  indecent  or  disorderly 
manner,  or  was  an  utterly  disreputable  and  irresponsible  person,  or 

-    to  Chicago^  B.  &  Q.  B.  Oo.  Y.  Iowa,  94  U.  S.  155;  Decuir  v.  Benson,  27  Ia 
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came  to  use  the  house  for  prostitution,  and  hence  was  not  admit- 
ted.''" 
MoncpoUm  and  Exdutive  PricUege^, 

Although  some  of  the  British  sovereigns  claimed  the  right  to 
grant  monopolies  and  special  priyileges,  and  deriyed  a  large  part 
of  their  reyenue  from  the  sale  of  such  concessions,  grossly  infrin- 
ging the  liberties  of  the  subject  and  demoralizing  various  branches 
of  commerce  thereby,  the  courts  always  maintained  that  such 
grants  were  illegal  by  the  common  law,  and  finally  this  branch  of 
the  royal  prerogative  was  very  materially  curtailed  by  an  act  of 
parliament**  The  grant  of  exclusive  privileges  with  respect  to 
any  business  or  occupation  to  one  man  or  set  of  men  is  necessarily 
in  conflict  with  the  constitutional  right  of  all  others  to  choose  their 
own  pursuits,  and  is,  In  this  country,  very  generally  prohibited. 
In  a  well-known  case  before  the  supreme  court  of  the  United  States, 
three  of  the  judges  expressed  the  opinion  that  a  grant  by  a  state 
legislature  of  a  monopoly  in  any  of  the  ordinary  and  common  trades 
or  callings  would  be  void  under  the  federal  constitution;  for  it 
would  violate  the  provisions  of  the  fourteenth  amendment  by  abridg- 
ing the  privileges  and  immunities  of  citizens  of  the  United  States, 
and  depriving  them  of  a  portion  of  their  liberty  (the  right  to  pur- 

•1  Schooler,  Bailm.  %  818.    And  see  Hale,  Bailm.  &  Garr.  274-277. 

•t  "Daring  the  reign  of  Elizabeth,  it  was  the  poUcy  of  the  crown  to  raise  as 
little  revenue  as  possible  by  direct  taxation,  and  as  much  as  possible  by  the 
sale  of  nuHxypolles.  In  the  forty-fourth  year  of  her  reign  [1601]  the  burdens 
borne  by  the  nation  through  this  method  of  Indirect  taxation  had  become  so  in- 
tolerable that  they  produced  an  outbreak  in  parliament"  McKeever  v.  U.  S., 
14  Gt  Gl.  418.  Thereupon  the  queen  made  some  concessions  and  allayed  the 
popular  complaints.  But  In  the  next  year  (1602)  the  Gase  of  Monopolies  (Darcy 
T.  Alleln,  11  Goke,  84b)  came  up.  In  this  case  the  plaintiff  claimed  under  let- 
ters patent  from  the  crown  granting  to  him  the  sole  and  exclusive  right  to 
make,  import,  and  sell  playing  cards  for  a  period  of  twelve  years.  It  was 
unanimously  resolved  by  the  court  that  the  said  grant  to  the  plaintiff  of  the  sole 
making  of  cards  within  the  realm  was  utterly  void,  because  It  was  a  monopoly 
And  against  the  common  law.  And  not  long  afterwards  an  act  of  parliament 
(St  21  Jac  I.,  c.  8,  I  1)  declared  aU  monopoUes  to  be  contrary  to  the  laws  of 
the  realm,  and  to  be  uttetly  void  and  of  no  effect  saving  patents  for  Inventions, 
and  except  as  to  patents  concerning  printing  and  the  manufacture  of  saltpetre, 
gunpowder,  cannon,  and  shot  This  statute,  it  wiU  be  observed,  in  its  main 
feature^  waa  only  declaratory  of  the  common  Uw. 
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sue  their  happiness  in  the  prosecution  of  a  lawful  calling)  without 
due  process  of  law,  and  denying  to  them  the  equal  protection  of 
the  laws.**  But  this  has  never  been  the  opinion  of  a  majority  of 
the  court.**  However  this  may  be,  in  most  of  the  several  states 
we  find  restrictions  upon  the  grant  or  creation  of  monopolies.  In 
some,  the  prohibition  is  leveled  against  *^onopolies  and  perpetui- 
ties" by  name,  which  are  declared  to  be  "odious"  and  forever  for- 
bidden. In  some,  the  legislature  is  prohibited  from  granting  to  any 
citizen  or  class  of  citizens  any  ^'special  privileges  or  immunities 
which  shall  not,  upon  the  same  terms,  belong  to  all  citizens."  In 
others,  the  constitution  contains  a  declaration  that  "no  man  or  set 
of  men  are  entitled  to  exclusive  or  separate  public  emoluments  or 
privileges  from  the  community  but  in  consideration  of  public  serv- 
ices." •• 

But  yet  there  are  reasons  of  public  policy  which  will  Justify  the 
grant  of  monopolies  (unless  specifically  prohibited  by  the  consti- 
tution) in  many  cases.  Certain  kinds  of  enterprise  can  be  under- 
taken only  by  those  who  are  able  to  command  large  capital.  Cer- 
tain others  can  be  effectively  managed  only  when  the  privileges  are 
exclusive.  Others  again  are  of  little  value  to  the  originator  un- 
less he  may  possess  a  monopoly.  If  in  these  cases  the  business  is 
of  such  a  nature  that  the  community  has  an  interest  in  its  exist- 
ence, and  if  the  interests  of  the  public  can  be  best  subserved  by 
placing  the  business  exclusively  in  the  hands  of  an  individual  or 
corporation,  these  considerations  will  justify  the  closing  of  that 
business  to  all  others.'*    Thus,  for  instance,  a  legislative  grant  of 

"f^  «»  Butchers'  Union  Slaughterhouse  Oo.  t.  Orescent  Olty  Llve-Stock  Landing^ 
Co.,  Ill  U.  S.  746,  768,  4  Sup.  Ot.  652.  And  see  Live-Stock  Dealers'  &  Butch- 
ers* Ass*n  y.  Crescent  City  Live-Stock  Landing  &  Slaughterhouse  Co.,  1  Abb. 
07.  S.)  888.  Fed.  Cas.  No.  8.408. 

•«  See  Slaughterhouse  Cases,  16  WaU.  86. 

•B  See  Stlm.  Am.  St.  Law,  §§  17,  404. 

•«  See  Gordon  t.  Association,  12  Bush  (Ky.)  110.  And  see  Bast  India  Ca 
V.  Sandys,  10  How.  St.  Tr.  371.  In  this  case  (called  the  "Great  Case  of 
Monopolies,"  and  decided  in  1683)  was  sustained  the  validity  of  the  royal  grant 
to  the  East  India  Company  of  the  sole  privilege  of  trading  to  the  SSast  Indies. 
One  of  the  Judges  (Withins)  said:  "A  monopoly  is  no  immoral  act,  but  only 
against  the  politic  part  of  our  law,  which  if  it  happen  to  be  of  advantage  to  the 
public,  as  this  trade  is,  then  it  ceases  also  to  be  against  the  prohibiting  part 
of  the  law,  and  so  not  within  the  law  of  monopolies.*' 
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an  exclusiye  right  to  supply  gas  to  a  municipality,  through  pipes 
and  mains  laid  in  the  public  streets,  upon  condition  of  the  perform- 
ance of  the  service  by  the  grantee,  is  not  a  monopoly  of  the  sort 
against  which  the  constitutional  prohibitions  are  directed,  but  a 
grant  of  a  franchise  vested  in  the  state,  and,  after  performance  by 
the  grantee,  becomes  a  contract  which  the  state  may  not  impair.** 
On  the  same  principle,  an  exclusive  privilege  to  a  city  to  erect  and 
maintain  waterworks  is  no  monopoly;  and  granting  the  same  ex- 
clusive privilege  for  a  term  of  years  to  a  private  corporation  does 
not  render  it  a  monopoly.**  Again,  under  proper  legislative  au- 
thority, a  city  may  grant  to  a  street-railroad  company  the  exclusive 
right  to  lay  and  operate  its  tracks  in  the  streets  of  the  city  for  a 
term  of  years.**  And  the  grant  of  an  exclusive  right  to  build  and 
maintain  a  toll  bridge,  or  a  ferry,  or  a  turnpike  road  is  not  one 
of  the  monopolies  reprobated  and  forbidden  by  the  law.''*  The 
same  is  also  true  of  an  act  giving  to  a  butchering  company  the  ex- 
clusive right  for  a  term  of  years  to  slaughter  cattle  for  a  populous 
city.**  And  so,  a  law  providing  for  the  granting  of  permits,  to 
persons  of  good  moral  character,  who  are  citizens  of  the  state  or 
county,  to  sell  intoxicating  liquors,  is  not  in  conflict  with  the  con- 
stitutional provisions  under  consideration.**  And  it  has  always 
been  considered,  from  the  earliest  times,  that  the  granting  of  pat- 

•»  New  Orleans  Gaslisrht  CJo.  v.  Louisiana  JAght  &  Heat  Prodnclng  ft  Mannfg 
Ck>.,  115  U.  8.  660,  6  Sup.  Ot  252.  And  see,  also,  State  v.  Milwaukee  Gaslight 
Co.,  29  Wis.  4e0;  Crescent  City  Gaslight  Co.  v.  New  Orleans  Gaslight  Ca,  27 
La.  Ann.  138;  LouisviUe  Gas  Ca  v.  Citizens'  Gaslight  Co.,  115  U.  S.  688,  6 
Sup.  Ot  265;  Saginaw  Gaslight  Co.  v.  City  of  Saginaw,  28  Fed.  529. 

•»  City  of  Memphis  ▼.  Memphis  Water  Co.,  5  Heisk.  (Tenn.)  495;  New  Or- 
leans Waterworks  Oo.  v.  Rivers,  115  U.  S.  674,  6  Sup.  Ct  273;  Atlantic  City 
Waterworics  Co.  v.  Atlantic  City,  89  N.  J.  Eq.  367. 

«•  Des  Moines  St  R.  Ca  t.  Des  Moines  B.  G.  St  Ry.  Co.,  73  Iowa,  513,  33 
N.  W.  610;  Indianapolis  Cable  St  R.  Oo.  t.  Citizens'  St  R.  Co.,  127  Ind.  369, 
24  N.  B.  1054. 

T*  Proprietors  of  Charles  River  Bridge  v.  Proprietors  of  Warren  Bridge,  11 
Pet  420. 
^  It  Butchers'  Union  Slaughterhouse  Oo.  v.  Crescent  City  Llve-Stodc  Landing 
Co.,  in  U.  S.  746,  4  Sup.  Ct  662:  Slaughterhouse  Cases,  16  WaU.  86. 

Tt  In  re  Ruth,  82  Iowa,  250;  Thomasson  v.  State,  15  Ind.  449;  Blade,  Intox. 
Ll4.|4a 
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ents  for  inTentions  and  copyrights  on  books  was  a  case  of  a  lawful 
and  permissible  monopoly^* 

The  power  to  grant  monopolies  does  not  appertain  to  a  municipal 
corporation  unless  upon  express  grant.  '^A  municipal  corporation 
can  grant,  if  at  all,  exclusive  privileges  for  the  protection  of  busi- 
ness which,  without  prohibitory  legislation,  would  be  free  to  all 
men,  only  under  express  legislative  grant  of  power.  Monopolies 
being  prejudicial  to  the  public  welfare,  the  courts  will  not  infer 
grants  thereof,  refusing  to  presume  the  existence  of  legislative  in- 
tention in  conflict  with  public  policy."  ^*  As  we  have  already  seen, 
laws  against  the  formation  of  trusts  or  monopolies  are  generally  sus- 
tained as  valid  and  constitutional.  For  instance^  a  state  constitu- 
tion or  statute  prohibiting  the  consolidation  of  a  railroad  with  a 
parallel  or  competing  road  is  a  valid  exercise  of  the  police  power.^' 

MABBIAGE  AND  DIVOBCE. 

208.  The  right  to  enter  Into  the  relation  of  marriage  iB 
a  natural  right.  But  in  the  interests  of  society,  it  may  be 
regulated,  and  to  a  proper  extent  limited,  by  law.  For 
the  same  reason,  the  dissolution  of  the  marriage  relation, 
during  the  life  of  the  parties,  can  take  place  only  in  ac- 
cordance with  general  public  laws. 

Marriage  is  not  a  mere  contract,  but  it  creates  a  status.  It 
is  for  the  interest  of  the  state  that  marriages  should  take  place  and 
be  fruitful,  but  not  that  they  should  be  had  between  unfit  per- 
sons or  those  who  would  be  likely  to  inflict  upon  the  conmiunity 
a  helpless,  feeble,  or  demoralized  progeny.  For  this  reason,  it  is 
competent  for  the  state  to  prohibit  the  intermarriage  of  persons 

^  78  Butchers'  Union  Slaughterhouse  Ck>.  y.  Orescent  Oity  Liye-Sto<^  Landing 
Co.,  Ill  V.  S.  746,  763,  4  Sup.  Ot.  652. 

7«  Logan  V.  Pyne,  48  Iowa,  524.  And  see  Davenport  ▼.  Kleinschmidt,  6 
Mont  502, 18  Pac.  249;  Mayor,  etc,  of  Hudson  y.  Thome,  7  Paige  (N.  Y.)  261; 
State  T.  Cincinnati  Gaslight  &  Coke  Co.,  18  Ohio  St  262;  Saginaw  GasUght 
Ca  y.  City  of  Saginaw,  28  Fed.  529;  Mintum  y.  Larue,  28  How.  435;  Citizens' 
Gas  &  Mining  Co.  y.  Town  of  Elwood,  114  Ind.  332,  16  N.  B.  624;  Carroll  y. 
OampbeU,  108  Mo.  550,  17  S.  W.  884. 

»•  LouisvUle  ft  N.  B.  Co.  y.  Kwitucky,  161  U.  S.  677, 16  Sup.  Ct  T14. 
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■tandlng  In  a  near  degree  of  consanguinity,  persons  who  have  not 
attained  a  sufficient  age,  and  those  who  are  mentally  afflicted 
or  diseased.  Moreover,  while  it  would  probably  not  be  compe- 
teDt  for  the  state  to  require  any  particular  religious  form  or  cere- 
mony to  be  observed  in  the  formation  of  the  marriage  relation, 
it  is  undoubtedly  proper  to  establi^  such  rules  (as  to  the  obtain- 
ing of  a  license,  the  registration  of  marriages,  and  the  like,)  as  will 
tend  to  guard  against  improvidence  in  assuming  the  responsibili- 
ties  of  that  estate,  and  against  fraud,  and  also  to  secure  publicity, 
certainty,  and  official  evidence.  And  since  marriage  is  not  a  mere 
civil  contract,  it  follows  that  it  cannot  be  dissolved  at  the  will 
of  the  parties.  The  interest  which  the  state  has  in  this  status, 
and  in  its  preservation,  gives  it  the  right  to  prescribe  general 
and  uniform  laws  enumerating  the  causes  for  which  divorces  may 
be  granted  and  regulating  the  procedure  thereon. 

SUMPTUARY  LAWS. 
210.  Snmptaary  laws,  in  general,  are  not  only  utterly 
foreign  to  fhe  spirit  of  our  institutions,  but  fhey  are  in- 
consistent with  the  guaranties  of  personal  liberty  and  the 
right  of  property.  Laws  partaking  of  the  nature  of  sump- 
tuary laws,  however,  may  be  passed  in  the  lawftd  exer- 
cise of  the  police  power  of  the  state. 

Sumptuary  laws  are  laws  made  for  the  purpose  of  restraining 
luxury  or  extravagance,  particularly  against  inordinate  expend- 
itures in  the  matter  of  apparel,  food,  furniture,  eta  They  are  odi- 
ous in  character,  and  contrary  to  the  principle  of  liberty  which 
assures  to  each  the  right  to  so  use  and  dispose  of  his  own  property 
as  shall  seem  best  to  him,  provided  he  does  not  infringe  upon  the 
rights  of  others.  Very  few  instances  of  an  attempt  to  make  or 
enforce  such  laws  are  recorded  in  our  judicial  annals.  But  the 
police  power  of  the  state  authorizes  it  to  enact  laws  which  shall 
restrain  the  citizen  from  making  such  use  of  his  property  or  his 
liberty  as  may  be  injurious  to  the  public  safety,  health,  or  morals. 
For  instance,  the  restrictions  upon  the  manufacture  and  sale  of  in- 
toxicants, if  they  are  to  be  regarded  as  in  any  sense  sumptuary 
laws,  are  nevertheless  valid  as  made  in  the  exercise  of  this  power. 


Digitized  by  VjOOQIC 


478  CIVIL  BIGHTS   AND  THEIB  PBOTECTION.  (CSh.   18 

EDUCATION. 

211.  In  most  of  the  American  states,  the  right  to  acqtiire 
education  is  recognized  by  the  constitutions  as  a  civil  right, 
which  it  is  the  duty  of  the  state  to  preserve  and  protect. 

This  recognition  of  the  right  of  education  is  effected  by  provi- 
sions in  the  constitutions  declaring  that,  as  the  general  diffusion 
of  knowledge  and  intelligence  is  essential  to  the  preservation  of 
the  rights  and  liberties  of  the  people,  it  shall  be  the  duty  of  the 
legislature  to  encourage  the  promotion  of  learning,  or  by  similar 
provisions/*  Almost  without  exception,  the  state  constitutions  re- 
quire the  legislature  to  provide  a  system  of  free  schools,  and  in 
many  of  the  states  a  school  fund  is  provided  by  the  constitution 
to  be  used  for  that  purpose.  In  eighteen  of  the  states,  the  consti' 
tution  provides  for  a  state  university.'^  But,  as  a  rule,  these  in- 
struments also  provide  that  no  public  money  shall  ever  be  appro- 
priated for  the  support  of  any  sectarian  or  denominational  schooL 
In  some  cases  the  constitution  authorizes  the  legiriature  to  make 
laws  for  the  compulsory  attendance  of  children  at  the  public  8chool& 
But  this  would  clearly  be  within  the  competence  of  a  state  legis- 
lature, even  without  direct  authorization,  at  least  in  so  far  as  to 
enforce  attendance  at  such  schools  upon  all  children  whose  edu- 
cation was  not  otherwise  provided  for.  Since  the  public  schools 
are  established  by  the  public  and  for  the  benefit  of  the  public, 
the  system  must  be  equal  and  impartial  and  provide  the  same  ac- 
commodations and  opportunities  for  all  who  may  be  entitled  to 
take  the  benefit  of  them,  without  any  distinction  or  discrimina- 
tion, except  such  as  may  be  founded  on  age  or  degree  of  advance- 
ment 

A  part  of  the  public  school  system,  in  this  country,  consists  in 
the  division  of  the  state  into  separate  "school  districts,"  which  are 
invested,  to  a  considerable  extent,  with  powers  of  local  self-gov- 

re  But  in  New  York  it  is  said  that  the  right  to  be  educated  In  the  commoD 
schools  Is  not  a  constitutional  right,  bat  one  derived  entirely  from  legislation, 
and  as  such  it  is  subject  to  such  limitations  as  the  legislature  may  from  time 
to  time  see  fit  to  make.    Dallas  t.  Fosdlck,  40  How.  Prac.  (N.  Y.)  249. 

TT  stim.  Am.  St  Law,  p.  11. 
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eminent,  and  are  regarded  as  quasi  mnniclpal  corporations.  Money 
for  the  support  of  the  schools  is  raised  by  general  taxation  in  the 
sereral  districts,  or  throughout  the  state.  To  such  taxation  all 
property  owners  are  liable,  whether  or  not  they  hare  children  to 
be  educated  at  the  public  expense.  The  benefit  of  the  public 
schools  is  for  the  state,  and  not  for  the  individual,  and  no  one  can 
say  that  he  is  not  benefited  thereby,  although  one  may  be  benefited 
more  directly  than  another.  Sometimes  also  the  state  will  lend 
its  aid  to  educational  institutions  which  are  not  directly  under 
its  control,  by  exempting  their  property  from  taxation.  In  view 
•of  the  importance  to  the  state  of  a  general  diffusion  of  education, 
it  cannot  be  said  that  smch  exemptions  from  taxation  are  an  un- 
lawful partiality  shown  to  individuals. 

DUE  PROCESS  OF  LAW. 

212.  By  the  provisions  of  the  federal  constltatlon,  both 
the  United  States  and  the  several  states  are  prohibited 
from,  depriving  any  person  of  his  life,  liberty,  or  property 
without  due  process  of  law. 

l^e  forty-sixth  article  of  Magna  Charta  declares  that  **no  free- 
man shall  be  taken,  or  imprisoned,  or  disseised,  or  outlawed,  or 
banished,  or  anyways  destroyed,  nor  will  we  [the  king]  pass  upon 
him  or  commit  him  to  prison,  unless  by  the  legal  judgment  of  his 
peers,  or  by  the  law  of  the  land."  This  has  always  been  regarded 
BB  one  of  the  great  safeguards  of  liberty,  and  it  has  been  incor^ 
porated,  as  a  matter  of  course,  in  every  American  constitution. 
The  language  of  the  clause,  as  found  in  these  instruments,  is  not 
always  the  same.  It  is  more  usual  to  employ  the  phrase  ''due  pro- 
cess of  law''  than  that  which  appears  in  Magna  Gharta.  But  it 
is  well  settled,  by  repeated  decisions  of  the  courts,  that  the  two 
terms,  ''due  process  of  law"  and  "the  law  of  the  land,"  are  of  ex- 
actly equivalent  import.^* 

Tt  2  Oo.  lost  60:  MiUett  v.  People,  117  lU.  204,  7  N.  B.  eSl;  Davidson  v. 
New  Orleans,  96  U.  &  07. 
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Meaning  §f  the  Term;  Method  of  Jnierpretation. 

In  yiew  of  Uie  rule  that  words  and  phrasety  used  in  eonstitatioiiSy 
which  had  acquired  a  lettled  meaning  at  common  law,  are  to  be  un- 
derstood in  their  ancient  and  fixed  signification,  it  is  important  to 
inquire  what  was  the  meaning  of  the  phrase  ^w  of  the  land''  in  the 
old  English  law.  At  the  same  time,  while  the  historical  interpreta- 
tion of  these  words  is  of  value,  it  is  not  to  he  relied  on  exclusivelj. 
Begard  must  be  had  to  the  principles  of  liberty  which  it  was  intended 
to  perpetuate.  It  is  true,  as  stated  in  Murray's  Lessee  t.  Hoboken 
Land  &  Lnp.  Oo.,^*  that  any  process,  not  otherwise  forbidden,  must 
be  taken  to  be  due  process  of  law  if  it  can  show  the  sanction  of  set- 
tled usage  both  in  England  and  this  country.  But  this  does  not 
mean  that  everything  known  to  the  common  law  is  due  process  of 
law.  Neither  does  it  mean  that  nothing  can  be  held  to  answer  this 
description  unless  it  was  a  part  of  the  common  law  or  established 
by  immemorial  usage.  '^To  hold  that  such  a  characteristic  is  es- 
sential to  due  process  of  law  would  be  to  deny  every  quality  of  the 
law  but  its  age,  and  to  render  it  incapable  of  progress  and  improve- 
ment." The  constitutional  guaranty  does  not  deprive  the  state  of 
the  power  to  devise  new  remedies  or  processes,  and  to  adapt  th«n 
to  the  changing  conditions  of  business  and  society.  That  which 
the  provision  is  intended  to  perpetuate  is  not  remedies  or  forms 
of  procedure,  but  the  established  principles  of  private  right  and  dis- 
tributive justice,  the  very  substance  of  individual  rights  to  life,  lib- 
erty, and  property.  "There  is  nothing  in  Magna  Charta,  rightly 
construed  as  a  broad  charter  of  public  right  and  law,  which  ought 
to  exclude  the  best  ideas  of  all  systems  and  of  every  age;  and  as 
it  was  the  characteristic  principle  of  the  common  law  to  draw  its 
inspiration  from  every  fountain  of  justice,  we  are  not  to  assume 
that  the  sources  of  its  supply  have  been  exhausted.  On  the  con- 
trary, we  should  expect  that  the  new  and  varied  experiences  of  our 
own  situation  and  system  will  mould  and  shape  it  into  new  and 
not  less  useful  forms."  •• 

Tt  18  How.  272. 

•0  Hurtado  v.  Gallfoniia,  110  17.  S.  516.  4  Sup.  Ot  111,  202.  tSee  Brown  t. 
Levee  Oom'ra,  60  MIbs.  468;  People  v.  Board  of  SuperyisOTB,  70  N.  Y.  22a 
In  tlie  caBe  first  cited  It  was  held  that  a  presentment  or  indictment  by  a 
grand  Jury,  In  cases  ot  felony,  is  not  essential  to  due  process  of  law,  where 


Digitized  by  VjOOQIC 


I  212)  •     mm  pbocess  of  law.  481 

DefinUio)X8  of  Due  Process  of  Law. 

In  the  first  place,  it  mnst  be  eyident  that  ^due  process  of  law*^ 
means  something  more  than  a  statute.  An  act  of  the  legislature 
may  be  process  of  law,  but  it  is  not  "due  process"  unless  it  conforms 
to  the  requirements  of  the  constitution  and  to  the  settled  principles 
of  right  and  justice.  ''Everything  which  may  pass  under  the  forms 
of  an  enactment  is  not  to  be  considered  the  law  of  the  land.  If  this 
were  so,  acts  of  attainder,  bills  of  pains  and  penalties,  acts  of  confisca- 
tion, acts  reversing  judgments,  and  acts  directly  transferring  one 
man's  estate  to  another,  legislative  judgments,  decrees,  and  for- 
feitures in  all  possible  forms,  would  be  the  law  of  the  land.  Such  a 
strange  construction  would  render  constitutional  provisions  of  the 
highest  importance  completely  inoperative  and  void.  It  would  tend 
directly  to  establish  the  union  of  all  the  powers  in  the  legislature. 
There  would  be  no  general  permanent  law  for  courts  to  administer 
or  men  to  live  under.  The  administration  of  justice  would  be  an 
empty  form,  an  idle  ceremony.  Judges  would  sit  to  execute  legisla- 
tive judgments  and  decrees,  not  to  declare  the  law  or  administer  the 
justice  of  the  country."  •*  The  law  of  the  land  means  the  general 
law;  a  law  which  hears  before  it  condemns,  which  proceeds  upon 
inquiry,  and  renders  judgment  only  after  trial.**  "Due  process  of 
law  requires  an  orderly  proceeding,  adapted  to  the  nature  of  the 
case,  in  which  the  citizen  has  an  opportunity  to  be  heard,  and  to 
defend,  enforce,  and  protect  his  rights.  A  hearing  or  an  opportu- 
nity to  be  heard  is  absolutely  essential."  ••  "As  to  the  words  from 
Magna  Charta  incorporated  in  the  constitution,  after  volumes 
spoken  and  written  with  a  view  to  their  exposition,  the  good  sense 
of  mankind  has  at  length  settled  down  to  this,  that  they  were  in- 
tended to  secure  the  individual  from  the  arbitrary  exercise  of  the 

tticn  is  snbstltnted  for  it  a  proceeding  by  Information,  after  examination  and 
commitment  by  a  magistrate,  certifying  to  the  probable  guilt  of  the  defendant, 
with  the  right  on  his  part  to  the  aid  of  counsel  and  to  the  cross-examination 
of  the  witnesses  produced  on  the  part  of  the  prosecution. 

•1  Daniel  Webster,  in  his  argument  In  the  Dartmouth  College  Case,  4  Wheat 
51S.  See,  also,  In  re  Ziebold,  23  Fed.  792;  Hoke  v.  Henderson,  4  Dev.  (N.  0.) 
16;  Norman  v.  Heist,  5  Watts  &  S.  (Pa.)  171. 

•■  Olark  V.  Mitchell,  64  Mo.  564;  Taylor  v.  Porter,  4  Hill  (N.  Y.)  140,  145. 

•»  Stuart  V.  Palmer,  74  N.  Y.  183. 
BL.OON8T.L.-«1 
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powers  of  government,  unrestrained  by  the  established  principles 
of  private  rights  and  distributive  justice/*  •* 

It  should  be  observed  that  the  constitutional  requirement  of  due 
process  of  law  extends  to  administrative  and  executive  proceedings 
as  well  as  to  judicial  action.**  But  when  the  property  <rf  the  citizen 
is  taken  or  injured  by  the  public,  either  under  the  power  of  eminent 
domain  or  that  of  police  or  taxation,  it  cannot  be  said  that  he  is  de- 
prived of  it  without  due  process  of  law.  On  the  contrary,  if  the  ex- 
ercise of  any  of  these  por  ers  is  conducted  in  strict  accordance  with 
the  rules  of  the  constitution  and  the  laws,  the  requirement  of  due 
process  of  law  is  fully  complied  with.  But  if  there  be  any  other  law- 
ful way  in  which  the  property  of  the  individual  can  be  taken  from 
him  by  authority  of  the  state,  it  must  be  according  to  the  law  of  the 
land,  or  the  exaction  will  be  unwarranted.**  We  should  also  notice 
that  a  state  cannot  deprive  an  owner  of  his  property  without  due 
process  of  law  through  the  medium  of  a  constitutional  convention 
any  more  than  it  can  through  an  act  of  legislation.*^  And  whoever, 
by  virtue  of  his  public  position  under  a  state  government,  deprives 
another  of  life,  liberty,  or  property  without  due  process  of  law,  vio- 
lates the  prohibition  of  the  constitution;  and  as  he  acts  in  the  name 
of  the  state  and  for  the  state,  and  is  clothed  with  her  power,  his  act 
is  the  act  of  the  state.  If  this  were  not  so,  the  prohibition  would 
have  no  meaning,  and  it  would  follow  that  the  state  had  dothed  one 
of  her  agents  with  power  to  annul  or  evade  it** 
Confiscation  and  Forfeitare  Acts, 

From  the  foregoing  principles  it  will  be  easily  apparent  that  for- 
feitures of  property  to  the  state,  or  confiscations  of  property  by  the 
state,  are  not  conducted  according  to  the  requirement  of  "due  pro- 
cess of  law,"  unless  the  owner  is  afforded  an  opportunity  to  ccmtest 
the  charge  against  him  and  to  save  his  property  by  showing  its  ncfOr 
liability.  This  question  arose  in  regard  to  the  validity  of  certain 
acts  of  congress  parsed  in  1861  and  1862,  entitled  acts  ^o  suppress 

•4  Bank  of  Oolambla  ▼.  Ok^y,  4  Wheat  285,  244.    Gfee»  also,  Leeper  v.  Ifezas, 
1B9  U.  S.  462, 11  Sup.  Ct  577. 
•»  Stuart  V.  Palmer,  74  N.  Y.  188. 
••  Sweet  ▼.  Hulbert,  61  Barb.  (N.  Y.)  812. 
■T  dark  V.  Mitchell,  69  Mo.  627. 
••  Ex  parte  Virginia,  100  U.  8.  339. 
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insurrectloiiy  to  punlsli  treason  and  rebellion,  and  to  seize  and  con- 
flscate  the  property  of  rebels."  These  statutes  declared  that  all 
the  estate  and  property,  money,  stocks,  and  credits  of  certain  offi- 
eers  of  the  Confederate  States,  and  of  certain  other  persons  therein 
mentioned,  should  be  seized  and  confiscated  by  proceedings  in  rem 
in  the  federal  courts,  and  that  ^^it  shall  be  a  sufficient  bar  to  any 
suit  brought  by  such  persons  for  the  possession  or  the  use  of  such 
property,  or  any  of  it,  to  allege  and  prove  that  he  is  one  of  the 
persons  described  in  this  section.'*  The  state  courts  held  that  pro- 
ceedings under  these  acts  were  not  simply  in  rem,  but  that  the 
right  to  condemn  property  under  them  depended  upon  the  delictum 
of  the  owner,  and  consequently  that  it  was  necessary  to  bring  such 
owner  into  court  in  some  manner  so  that  he  could  have  a  hearing.'* 
But  the  supreme  federal  court  held  these  acts  to  be  valid  and  con- 
stitutional, though  the  decision  was  based  chiefly  on  the  ground 
of  their  military  expediency  and  as  an  exercise  of  the  war  powers 
of  the  government.**  Forfeitures  of  property  for  violations  of  the 
United  States  internal  revenue  laws,  when  judicially  ascertained 
and  declared,  are  in  conformity  with  the  requirement  of  due  pro- 
cess of  law.**  While  property  may  be  forfeited  to  the  state  lor 
default  in  the  payment  of  taxes  duly  assessed  upon  it,  yet  it  is 
not  competent,  by  such  a  proceeding,  to  vest  in  the  state  an  ab- 
solute and  indefeasible  title,  unless  the  owner  shall  first  have  been 
afforded  an  opportunity  to  appear  and  be  heard  before  some  tri- 
bunal or  board,  empowered  to  grant  relief,  and  to  make  good  any 
defenses  which  he  may  have  against  the  legality  of  the  tax:  or  the 
liability  of  his  estate  therefor.** 

Eminent  Domain  Proceedinga. 

The  requirement  of  due  process  of  law  applies  no  less  to  pro- 
ceedings onder  the  power  of  eminent  domain  than  to  any  others.** 

••  Ghapman  V.  Bank,  85  N.  T.  437.   And  see  Norris  y.  Doniphan,  4  Mete  (Ky.) 
S85. 
^^  ••  Miner  v.  U.  S.,  U  WaU.  268. 

•1  Henderson's  Distilled  Spirits,  14  WaU.  44. 

ft  Griffin  V.  Mixon,  88  Miss.  424;    Kinney  v.  Beverley,  2  Hen.  ft  M.  818; 
Blade  Tax  Titles,  f  195. 

•s  For  a  mmilclpality  to  condemn  Idnd  for  a  street  thnragh  the  property  of  a 
single  owner,  and  then  assess  back  upon  his  abutting  property  the  entire  dam- 
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But  here  there  are  special  roleB  in  force,  owing  to  the  peculiar 
nature  of  the  proceeding,  which  have  been  suflSciently  explained 
in  the  chapter  devoted  to  that  subject.  It  should  be  added  that 
the  necessitiee  of  the  case  will  sometimee  justify  a  merely  con- 
structive notice  to  the  owner  of  the  property  to  be  affected.  Thus^ 
in  proceedings  for  the  condemnation  of  land  for  a  railroad,  a  pub- 
lished notice  in  compliance  with  the  terms  of  the  statute,  specify- 
ing the  section,  township,  range,  county  and  state  in  which  it  i» 
proposed  to  locate  the  road,  is  a  sufScient  notice  to  a  non-resident 
owner  of  land  therein,  and  such  publication  is  due  process  of  law 
as  applied  to  such  a  caae.^^ 

Eegulabbm  ff  Propmi/^. 

'^he  constitutional  guaranty  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law  may  be  violated  with- 
out the  physical  taking  of  property  for  public  or  private  use.  Prop- 
erty may  be  destroyed,  or  its  value  may  be  annihilated;  it  is  owned 
and  kept  for  some  useful  purpose,  and  it  has  no  value  unless  it 
can  be  used.  Its  capability  for  enjoyment  and  adaptability  to 
some  use  are  essential  characteristics  and  attributes  without  which 
property  cannot  be  conceived;  and  hence  any  law  which  destroys 
It  or  its  value,  or  takes  away  any  of  its  essential  attributes,  de- 
prives the  owner  of  his  property."  "•  But  while  the  deterioration 
of  property,  or  the  imposition  of  new  restrictions  upon  its  use  (as, 
for  instance,  by  a  law  prohibiting  the  business  for  which  the  prop- 
erty was  specially  adapted)  may  amount  to  a  deprivation  of  it,. 
yet  if  this  is  done  in  the  lawful  exercise  of  the  police  power,  such 
deprivation  is  not  without  "due  process  of  law."  ••  To  compel  an 
attorney  to  render  services  gratuitously  to  defend  a  person  accused 

ages  awarded,  together  with  the  costs  and  expenses  of  the  oondemuatlon  pro- 
ceedings, Is  to  take  prlyate  property  without  due  process  of  law.  Scott  v.  Oity 
of  Toledo,  86  Fed.  886;  Baker  y.  Village  of  Norwood,  74  Fed.  G97. 

•«  Huling  V.  ImproYement  Co.,  180  U.  S.  559,  9  Sup.  Ot  608. 

•*  In  re  Jacobs,  98  N.  Y.  98.  A  dog  Is  ''property/'  within  the  meaning  of  the 
fourteenth  amendment  to  the  federal  constitution.  Jenkins  v.  Ballantyne,  & 
Utah,  246,  80  Pac.  760. 

•6  Mugler  V.  Kansas,  128  U.  8.  623,  8  Sup.  Ot.  278;  Munn  v.  People,  69  IlL 
80.    And  see  Minneapolis  &  St  L.  Ry.  Oo.  v.  Beckwlth,  129  U.  S.  26,  9  Sup.  Ct. 
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of  crime  is  not  the  taking  of  his  time  and  labor,  which  are  hif 
property,  without  compensation  or  without  due  process  of  law,  nor 
«an  he  object  thereto  on  the  ground  that  he  would  be  subjected  to 
a  burden  or  tax  not  borne  by  citizens  generally.*' 

AbatemmU  tf  Nuiaances. 

A  statute  or  ordinance  authorizing  or  requiring  the  defltruotio& 
of  priTate  property,  on  the  ground  of  its  being  a  public  nulsanoe, 
without  any  investigation  or  hearing,  is  void."^  But  a  law  givin;; 
to  the  courts  of  equity  power  to  proceed  by  injunction  for  the  abate- 
ment of  a  public  nuisance,  is  not  objectionable  as  depriving  persons 
of  their  property  without  due  process  of  law.** 


K 


SUB  7BOCE88  OF  LAW  IN  BBVBNTJB  AlO)  TAX  PBOCBED- 

INGS. 


813.  Proceedings  for  fhe  collection  of  the  public  revenue 
do  not  always  require  the  intervention  of  a  court  or  a  jury, 
provided  the  property  owner  is  afforded  an  adequate  op- 
portunity to  contest  the  legality  of  the  demand  made  upon 
his  estate. 

Summary  processes,  it  should  be  observed,  are  not  necessarily  un- 
just or  unc<mstitutionaI,  or  open  to  the  objection  that  they  deprive 
persons  of  their  property  without  due  process  of  law.*'*  This  prin- 
ciple is  especially  important  in  connection  with  the  means  provided 
for  the  collection  of  the  public  revenue.  The  power  of  the  state 
to  levy  and  collect  taxes  is  inherent  in  the  very  notion  of  sover- 
eignty. And  the  efQcient  exercise  of  this  power  (and  hence  the 
very  maintenance  of  government)  is  entirely  inconsistent  with  the 

j  Idea  that  a  jury,  or  the  courts,  must  in  all  cases  lend  their  aid  in 

the  proceedings.  It  is  competent  for  the  legislature,  not  only  to  d>e- 
termine  what  taxes  shall  be  raised,  but  also  to  prescribe  the  means 
of  their  assessment  and  of  their  collection.     And  as  a  necessary 

I  consequence,  it  has  the  right  to  enact  that  payment  of  taxes  shall 

•T  Presby  v.  Klickitat  Ck>.,  5  V^ash.  829,  81  Pac  876. 

••  barst  V.  People,  51  III.  286;  Miller  v.  Burch,  82  Tex.  206. 

«•  Garleton  v.  Bugg,  140  Mebs.  550,  22  N.  B.  66. 

100  McMmen  v.  Anderson,  96  U.  S.  87. 
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be  enforced  by  the  sale  or  forfeiture  of  the  delinquent  land.  And  all 
this  may  be  done  without  providing  for  any  judicial  trial  of  the 
right  to  lay  the  taxes  or  of  the  liability  of  the  person  qpon  whom 
they  are  charged.  But  stUl,  It  is  not  competent  for  the  legislatare 
to  proceed  to  the  final  and  absolute  divestiture  of  title  without  af- 
fording the  tax  payer  an  opportunity  to  be  heard  in  opposition  to  it* 
'*Due  process  of  law''  requires  that  he  shall  have  a  chance  to  inter- 
pose objections  to  the  validity  of  the  tax,  or  to  the  contention  that 
his  land  is  liable  for  it,  or  to  the  manner  of  assessing  or  collecting  it, 
at  some  stage  of  the  proceedings  before  his  property  is  irrevocably 
gone,  and  before  some  authority  competent  to  afford  relief  in  case 
of  invalicHty  or  injustice.  But  this  authority  may  be  a  board  of 
assessors,  or  a  board  of  equalization  or  of  commissioners  of  forfeited 
landfl.^^^  Th«s^  a  state  tax  law  which  gires  notice  of  the  pr.^^ed  as- 
sessment to  the  property  owner,  by  requiring  him  to  hand  in  a  list 
of  his  taxable  property  at  a  time  named  to  a  proper  olQjcer,  and 
which  gives  him  notice  of  the  meeting  of  a  board  of  equalization 
and  review,  and  a  right  and  opportunity  to  appear  before  such 
board  and  be  heard  on  his  objections  to  the  assessment,  and  which 
affords  him  an  opportunity,  in  a  suit  at  law  for  the  collection  of 
the  tax,  to  judicially  contest  the  validity  of  the  proceedings,  does 
not  necessarily  deprive  him  of  his  property  without  due  process  of 

i«i  See  Kelly  v.  Pittsburgh,  104  U.  S.  78;  Hagar  v.  Reclamation  DlBt,  111  U. 
8.  701,  4  Sup.  Gt.  663;  State  v.  AUen,  2  McOord,  55;  Albany  City  Nat  Bank  v. 
Maher,  20  Blatchf.  841,  9  Fed.  884;  Grlswold  Ck>llege  v.  Davenport,  65  Iowa* 
683,  22  N.  W.  904;  Santa  Clara  Co.  v.  Southern  Pac.  R.  Co.,  18  Fed.  885;  San 
Mateo  Co.  V.  Southern  Pac.  B.  Co.,  13  Fed.  722;  Gatch  v.  Des  Moines,  63  Iowa, 
718,  18  N.  W.  810;  In  re  McMahon,  102  N.  Y.  176,  6  N.  B.  400;  Cincinnati,  N. 
O.  ft  T.  P.  R.  Co.  V.  Com.,  81  Ky.  492;  Id..  115  U.  S.  321,  6  Sup.  Ct.  57;  Bart- 
lett  V.  Wilson,  59  Vt  28.  In  the  case  last  cited,  it  was  said:  "Gkyvernment  must 
have  the  public  revenues,  and  obviously  cannot  postpone  their  collection  to 
await  the  determination  of  a  common  law  trial  to  see  if  it  is  entitled  to  them. 
It  must  from  necessity  proceed  in  a  summary  way,  not  omitting,  however* 
those  safeguards  that  protect  individual  rights.  Its  right  to  levy  taxes  is  de- 
termined the  moment  the  individual  comes  under  the  protection  of  its  laws, 
and  the  only  question  open  between  it  and  its  citieens  is  one  of  method  in  the 
enforcement  of  such  right  If  its  method  is  one  that  in  its  intcoided  and  normal 
workings  wiU  result  in  equal  and  uniform  taxation,  as  between  aU  its  citlEeos, 
and  the  right  of  hearing  upon  alleged  errors  is  preserved,  such  method  is  due 
j;xroces8  of  law." 
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law,  within  the  meaning  of  the  fourteenth  amendment.***  Again, 
a  Btatnte  by  which  the  legislature  yalidateB  a  yoid  assessment  of 
taxes  for  local  improrements  is  not  open  to  tfaia  objection,  although 
it  gires  the  property  owners  no  opportunity  to  be  heard  upon  the 
whole  amount  of  the  assessment,  if  it  does  aiford  them  notice  and 
a  hearing  upon  the  question  of  the  equitable  apportionment  among 
them  of  the  total  sum  directed  to  be  levied,  and  thus  enables  them 
to  contest  the  constitutionality  of  the  statute.*®'  And  a  statute 
which  authorizes  a  city  to  open  and  improve  streets,  and  to  assess 
the  cost  thereof  on  the  owners  of  adjoining  lots,  does  not  deprive 
such  owners  of  their  property  without  due  process  of  law  nor  deny 
to  them  the  equal  protection  of  the  laws.*** 

DUE  PBOCESS  OF  LAW  IN  JT7DICIAL  ACTION. 

214.  Due  process  of  law  in  Judicial  action  implies  a  reg- 
ular proceeding  before  a  competent  court,  possessing  juris- 
diction, with  an  opportunity  to  the  party  to  appear  and 
be  heard  in  his  own  defense  or  in  rebuttal  of  the  claim 
made  against  his  property. 

**When  life  and  liberty  are  in  question,  there  must  in  every  in- 
stance be  judicial  proceedings,  and  that  requirement  implies  an 
accusation,  a  hearing  before  an  impartial  tribunal  with  proper 
jurisdiction,  and  a  conviction  and  judgment,  before  the  punishment 
can  be  inliicted."  ^^^  In  judicial  proceedings,  due  process  of  law 
requires  that  the  party  shall  be  properly  brought  into  court,  and 
when  there,  shall  have  the  right  to  set  up  any  lawful  defense  to  any 
proceeding  against  him.^**     But,  as  was  explained  in  regard  to 

i«t  Kentucky  Railroad  Tax  Oases,  116  17.  S.  821,  6  Sup.  Ot  57. 
^    »••  Spencer  v.  Merchant,  125  U.  S.  345,  8  Sup.  Ot.  921. 

104  WalBton  V.  Nevin.  128  U.  S.  578,  9  Sup.  Ct.  192. 

10^2  Story,  Oonst  {  1946.  Although  due  process  of  law,  in  criminal  pro- 
ceedings, requires  a  trial  by  Jury,  with  the  benefit  to  the  prisoner  of  all  the 
safeguards  which  the  constitution  has  provided  for  his  protection,  yet  a  right 
of  review  in  capital  cases  by  an  appellate  court  is  not  a  necessary  element  of 
due  process  of  law,  but  it  is  wholly  within  the  discretion  of  each  state  to  re- 
fuse it  or  grant  It  on  any  terms.  Andrews  v.  Swartz,  156  U.  S.  272,  15  Sup. 
Ct389. 

loe  Wright  v.  Cradlebaugh,  3  Nev.  341. 
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tax  and  revenue  proceedings,  this  requirement  does  not  invariably 
demand  the  intervention  of  a  jury  or  the  forms  of  a  suit  or  action. 
It  is  enough  if  the  owner  has  notice  and  a  full  and  fair  oppor- 
tunity to  appear  before  a  tribunal  or  board  of  oflScers,  empowered 
to  grant  relief,  and  there  to  contest  the  proceedings.^®^  But  when 
the  proceedings  are  had  in  a  court  of  justice,  and  are  based  upon 
full  jurisdiction  lawfully  acquired,  and  are  conducted  with  a  due 
regard  to  all  the  rights  of  the  defendant,  it  must  in  general  be 
held  that  the  judgment  arrived  at  is  due  process  of  law.*®* 
Jurisdiction. 

The  validity  of  judicial  action,  as  tested  by  this  requirement  of  the 
constitution,  is  primarily  dependent  upon  jurisdiction.  Jurisdiction  is 
the  power  and  authority  constitutionally  conferred  upon  (or  constitu- 
tionally recognized  as  existing  in)  a  court  or  judge  to  pronounce  the 
sentence  of  the  law,  or  to  award  the  remedies  provided  by  law,  upon  a 
state  of  facts,  proved  or  admitted,  referred  to  the  tribunal  for  decision, 
and  authorized  by  law  to  be  the  subject  of  investigation  or  action  by 
that  tribunal,  and  in  favor  of  or  against  persons  (or  a  res)  who  present 
themselves,  or  who  are  brought,  before  the  court  in  some  manner 
sanctioned  by  law  as  proper  and  sufficient.  Jurisdiction  naturally 
divides  itself  into  three  heads.  In  order  to  the  validity  of  a  judg- 
ment, the  court  must  have  jurisdiction  of  the  persons,  of  the  subject 
matter,  and  of  the  particular  question  which  it  assumes  to  decide.  It 
cannot  act  upon  persons  who  are  not  legally  before  it.  It  cannot 
Adjudicate  upon  a  subject  which  does  not  fall  within  its  province 
as  defined  or  limited  by  law.  Neither  can  it  go  beyond  the  issues  and 
pass  upon  a  matter  which  the  parties  neither  submitted  nor  intended 
to  submit  for  its  determination.*®*  Jurisdiction  of  a  particular  con- 
troversy cannot  be  conferred  on  a  court,  which  would  not  otherwise 
possess  it,  by  the  consent  of  the  parties.**®  But  the  provisions  of  a 
statute,  that  where  two  or  more  persons  are  sued  in  the  same  action, 
on  a  joint  contract,  and  process  is  served  on  either,  judgment  may 
be  entered  against  all,  and  execution  may  be  levied  on  the  partner- 
ship property,  do  not  operate  to  deprive  them  of  their  property 

loT  Davidson  v.  New  Orleans,  96  U.  S.  97;  Lent  v.  Tillson,  140  U.  S.  SIS,  11 
Bup.  Ct  825, 
io»  Morley  v.  Railway  Ck>.,  146  U.  S.  162,  13  Sup.  Ct.  64. 
!••  1  Black,  Judgm.  {  215.  no  i  Black,  Judgm.  S  217. 
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withont  dne  process  of  law.***  And  state  legislation,  simply  for- 
bidding the  defendant  to  come  into  court  and  challenge  the  validit]^ 
of  service  upon  him  in  a  personal  action,  withont  surrendering  him- 
self to  the  jurisdiction  of  the  court,  but  which  does  not  attempt  to 
restrain  him  from  fully  protecting  his  person,  his  property,  and 
his  rights  against  any  attempt  to  enforce  a  judgment  ren(Jered  with- 
out due  process  of  law,  is  not  in  violation  of  the  fourteenth  amend- 
ment*** 

Proceedings  in  Personam  and  in  Rem. 

These  two  classes  of  proceedings  are  distinguished  as  follows:  A 
proceeding  in  x>ersonam  is  one  whereby  it  is  sought  to  obtain  an  ad- 
judication against  an  individual  fixing  upon  him  a  personal  respon- 
sibility, liability,  or  duty;  a  proceeding  in  rem  is  one  which  seeks 
to  determine  the  liability  of  a  particular  estate  or  article  of  property 
to  the  satisfaction  of  a  specific  claim  made  against  it,  or  to  deter- 
mine a  question  of  status.  In  actions  in  personam,  jurisdiction  of 
the  person  must  be  obtained  by  the  service  of  process  upon  him  within 
the  territorial  jurisdiction;  otherwise  no  personal  judgment  can  be 
rendered  against  him  which  will  answer  the  requirement  of  due 
{NTocess  of  law.  In  proceedings  in  rem,  jurisdiction  is  obtained  by 
the  seizure  or  attachment  of  the  property,  or  (in  cases  of  status) 
by  the  jurisdiction  of  the  person  whose  status  is  to  be  passed  upon. 
Examples  of  proceedings  in  rem  are  libels  in  admiralty  or  prize  cases, 
forfeitures  under  the  revenue  laws,  actions  begun  by  the  attachment 
of  property  of  non-residents,  and  inquisitions  of  lunacy  and  actions 
in  divorce.  In  all  these  cases,  the  constitutional  requirement  is  fully 
satisfied  if  there  is  such  jurisdiction  as  may  be  obtained  by  the  cor- 
poral subjection  of  the  property  in  question  to  the  control  of  the 
eonrt,  or,  in  divorce  and  lunacy  cases,  jurisdiction  of  the  person  whose 
status  is  in  question.  No  personal  notice  need  be  served  on  the 
owner  of  the  property  or  on  the  defendant  in  divorce,  if  he  is  beyond 
the  territorial  jurisdiction  of  the  court;  but  it  is  sufficient  if  a 
reasonable  constructive  notice  is  given  to  him,  as  by  the  publication 
Df  an  advertisement'*'    As  regards  proceedings  against  non-resi- 

111  Brooks  V.  Mclntyre,  4  Mich.  816. 

lis  Kauffman  v.  Wootters,  188  U.  S.  285,  11  Sup.  Ot.  29a 

ii»  Happy  V.  Mosher,  48  N.  Y.  313;  Gray  v.  Kimball,  42  Me.  2d9. 
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dents,  the  distinctions  between  the  two  kinds  of  actions,  and  th* 
veqaisites  of  Jurisdiction  in  each,  have  been  clearly  stated  by  tha 
United  States  supreme  court  in  the  important  case  of  Pennojer  t. 
Neff.*"  Herein  it  was  held  that  if  the  proceeding  involves  merely 
a  determination  of  the  personal  liability  of  the  defendant,  he  must 
be  brought  within  the  jurisdiction  of  the  court  by  the  service  of 
process  within  the  state,  or  by  his  voluntary  apx>earance.  And  hence 
a  personal  judgment  is  without  any  validity  if  it  is  rendered  by  a 
state  court  in  an  action  upon  a  money  demand  against  a  non-resident 
of  the  state  who  was  served  by  a  publication  of  the  summons,  but 
upon  whom  no  personal  service  of  process  within  the  state  was  made, 
and  who  did  not  appear.  But  the  state,  having  within  its  territory 
property  of  a  non-resident,  may  hold  and  appropriate  it  to  satisfy  the 
claims  of  its  own  citizens  against  him,  and  its  tribunals  may  inquire 
into  his  obligations  to  the  extent  necessary  to  control  the  disposition 
of  that  property.  And  substituted  service  by  publication  is  sufficient 
to  inform  a  non-resident  of  the  object  of  proceedings  taken,  when 
prox>erty  is  once  brought  under  the  control  of  the  court  by  seizure  or 
some  equivalent  act 

Smtvmary  Proceedings. 

Summary  proceedings  against  sheriffs,  constables,  sureties  on  bail 
and  appeal  bonds,  collectors  of  the  public  revenue,  and  the  like,  are 
not  inconsistent  with  the  constitutional  guaranty  of  due  process  of 
law.  Thus,  the  auditing  of  the  accounts  of  a  collector  of  the  cus- 
toms, and  ascertainment  of  the  balance  due  from  him  at  the  treasury 
department,  the  issue  of  a  distress  warrant  therefor,  and  a  levy  on  his 
property  under  the  warrant,  do  not  conflict  with  this  provision  of 
the  constitution.  ^^We  apprehend  that  there  has  been  no  period, 
since  the  establishment  of  the  English  monarchy,  when  there  has 
not  been,  by  the  law  of  the  land,  a  summary  method  for  the  recovery 
of  debts  due  to  the  crown,  and  especially  those  due  from  receivers 
of  the  revenue.''  *^* 
Ptmshment  of  Contempts  of  Court. 

A  person  who  is  imprisoned  or  fined  for  a  contempt  of  court  is 
not  deprived  of  his  liberty  or  property  without  due  process  of  law> 

"4  96  U.  S.  T14. 

tin  Murray's  Lessee  v.  Hoboken  Land  ft  Imp.  Co.,  18  How.  272. 
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if  the  proceedings  were  regular,  althoni^  he  was  not  tried  by  a  jury, 
and  although  the  authority  which  inflicts  the  punishment  is  the 
same  to  which  the  wrong  was  done. 

Contempts  of  court  are  usually  classifled  as  direct  and  construct- 
ive. Direct  contempts  are  those  committed  in  the  presence  of  the 
court,  sitting  judicially,  or  so  near  as  to  interfere  with  the  orderly 
course  of  procedure.  Such  are  insults  offered  to  the  judge  in  his  pres- 
ence, disturbing  the  peace  and  dignity  of  the  court  by  yiolent  or 
boisterous  conduct,  assaults^  or  drawing  of  weapons,  or  contuma- 
cious disregard  of  the  authority  of  the  court,  as  when  a  witness  re- 
fuses to  be  sworn  or  to  answer  proper  questions.  Indirect  or  con- 
structive contempts  are  such  as  are  not  committed  in  the  presence 
of  the  court,  but  which  tend  by  their  operation  to  interrupt,  obstruct, 
embarrass^  or  prevent  the  due  and  orderly  administration  of  justice. 
Such  contempts  are  committed  by  disobeying  the  lawful  orders  of 
the  court,  or  refusing  to  do  what  is  lawfully  ordered,  or  violating 
an  injunction,  destroying  papers  essential  to  a  pending  case,  prac- 
ticing a  deceit  upon  the  court,  interfering  with  the  execution  of  pro- 
cess, or  writing  or  speaking  contemptuously  or  libelously  of  the 
judges  with  respect  to  matters  judicially  before  them.  Constructive 
contempts,  again,  are  of  two  general  classes:  First,  those  wherein 
the  contemptuous  acts  primarily  affect  public  rights  or  the  due  ad- 
ministration of  public  justice;  second,  those  which  primarily  affect 
private  rights,  and  only  remotely  and  incidentally  affect  public 
rights  or  public  justice.  When  contempt  proceedings  are  prosecuted 
to  vindicate  a  public  right,  they  are  criminal  offenses,  in  which  the 
intent  is  a  material  and  necessary  ingredient.  When  they  are  prose- 
cuted, either  solely  or  primarily,  to  enforce  and  vindicate  private 
rights,  which  have  been  secured  from  violation  by  a  decree  of  the 
court,  they  are.  not  criminal,  but  civil,  and  remedial  in  their  nature, 
and  are  punishable  without  regard  to  the  motive  of  the  defendant.^ ^* 

Direct  contempts,  committed  in  the  presence  of  the  court,  are 
punishable  summarily;  that  is,  in  such  a  case,  the  court  may,  upon 
its  own  knowledge  of  the  facts,  without  further  proof,  without  issue 
or  trial,  and  without  hearing  any  explanation  of  the  motives  of  the 

11  •  IndlanapoUs  Water  Co.  v.  American  Strawboard  Ck>.,  75  Fed.  072;  Wyatt 
T.  People,  17  Cola  252,  28  Pac  961. 
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offender,  immediately  proceed  to  determine  whether  the  facts  justify 
punishment,  and  to  inflict  sndi  panishment  therefor  as  the  law  al- 
lows.**^  But  when  the  contempt  is  constructiye  or  indirect  only, 
the  proper  course  is  to  issue  an  attachment  against  the  respondent 
to  bring  him  into  court,  or  a  rule  upon  him  to  show  cause  why  an  at- 
tachment should  not  issue.  The  facts  are  then  brought  out  by  affi- 
davits, or  he  may  be  examined  on  interrogatories.  He  has  a  right  to 
be  heard,  and  to  present  evidence  in  his  defense.  But  he  cannot 
claim  a  trial  by  jury;  the  court  itself  determines  the  question  of 
contempt  and  punishment***  A  rule  upon  a  party  to  show  cause 
why  an  attachment  should  not  issue  against  him  for  a  contempt 
must  be  served  on  him  personally  if  possible;  that  is,  if  he  can  be 
found.***  When  the  contempt  is  not  c<»nmitted  in  facie  curiae,  the 
judge  of  course  has  no  immediate  knowledge  of  the  facts.  It  must 
therefore  be  proved  by  affidavits  of  persons  who  witnessed  it  or 
have  direct  knowledge  of  it.***  If  the  party  purges  himself  on  oath, 
the  oourt  will  not  hear  collateral  evidence  for  the  purpose  of  im- 
peaching his  testimony  and  proceeding  against  him  for  the  con- 
tempt.*** 

The  courts  of  the  United  States  have  statutory  power  to  punish 
for  contempt,  but  ''such  power  to  punish  cont^npts  shall  not  be 
construed  to  extend  to  any  cases  except  the  misbehavior  oi  any  per- 
son in  their  presence,  or  so  near  thereto  as  to  obstruct  the  admin- 
istration of  justice,  the  misbehavior  of  any  of  the  officers  of  said 
courts  in  their  official  transactions,  and  the  cKsobedience  or  resist- 
ance by  any  such  officer,  or  by  any  party,  juror,  witness,  or  other 
person,  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts.''  ***  Similar  power  is  vested  in  all  the  courts  of 
record  of  the  several  states.  But  the  authority  to  punish  for  con- 
tempts is  not  usually  accorded  to  justices  of  the  peace  and  other 

iiT  Bx  parte  Terry,  128  U.  S.  289,  0  Sup.  Ct  77;  Watt  ▼.  Llgertwood,  I*.  R. 
2  H.  L.  Sc.  861;  Middlebrook  ▼.  State,  43  Oonn.  257;  Wyatt  ▼.  People,  17  Golo. 
262,  28  Pac.  961. 

Ill  State  V.  Matthews,  87  N.  H.  450;   State  t.  Doty,  82  N.  J.  Law,  408. 

!!•  HoningBworth  v.  Duane,  Wall.  Sr.  141,  Fed.  Gas.  No.  6,617. 

i«o  In  re  Judson,  8  Blatchf.  148,  Fed.  Gas.  No.  7,563. 
^  iti  U.  8.  T.  Dodge,  2  Gall.  318,  Fed.  Gas.  No.  14,975. 

lit  Bey.  St  U.  S.  (  725. 
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inferior  judicial  ofQcers  or  magistrates.    In  some  states,  however,  it 
is  also  granted  to  these  lower  courts.*** 

Erroneous  JudgmmU. 

The  mere  fact  that  a  Judgment  rendered  against  a  person,  when 
the  court  had  jurisdiction,  is  irregular  (without  being  void)  or  is  er- 
roneous in  point  of  law,  will  not  justify  him  in  asserting  that  due 
process  of  law  has  been  denied  to  him.  When  the  legislature  of  a 
state  enacts  laws  for  the  government  of  its  courts  while  exercising 
their  respective  jurisdictions,  which,  if  followed,  will  furnish  parties 
the  necessary  constitutional  protection  of  life,  liberty,  and  property, 
it  has  performed  its  constitutional  duty.  And  if  one  of  its  courts, 
acting  within  its  jurisdiction,  makes  an  erroneous  decision  in  this 
respect,  the  state  cannot  be  deemed  guilty  of  violating  the  consti- 
tutional provision.*** 

PROTECTION  OF  VESTED  BIGHTS. 

816.  Vested  rights  are  to  be  secured  and  protected  by 
the  law,  and  a  statute  which  divests  or  destroys  such 
rights,  unless  it  be  by  due  process  of  law,  is  unconstitu- 
tional and  void. 

Definiium  of  Vested  Rights. 

Vested  rights  are  rights  which  have  so  completely  and  definitively 
accrued  to  or  settled  in  a  person  that  they  are  not  subject  to  be 
defeated  or  canceled  by  the  act  of  any  other  private  person,  and 
which  it  is  right  and  equitable  that  the  government  should  rec- 
ognize and  protect,  as  being  lawful  in  themselves  and  settled  ac- 
cording to  the  then  current  rules  of  law,  and  of  which  the  indi- 
vidual could  not  be  deprived  arbitrarily  without  injustice,  or  of 
which  he  could  not  justly  be  deprived  otherwise  than  by  the 
established  methods  of  procedure  and  for  the  public  welfare.^^^ 

"•  See  Murphy  v.  Wilson,  46  Ind.  537;  Rutherford  v.  Holmes,  66  N.  Y.  868; 
Albright  v.  Lapp,  26  Pa.  St.  09;  Whitcomb's  Case,  120  Mass.  118. 

»a*  Arrowsmith  v.  Harmonlng,  118  U.  S.  194,  6  Sup.  Ct.  1023;  In  re  Con- 
verse, 187  U.  S.  624, 11  Sup,  Ot  191;  CaldweU  v.  Texas,  137  U.  S.  692,  11  Sup. 
Ct  224. 

12S  Black,  law  Diet  s.  v.  And  see  Pennle  v.  Reis,  182  U.  B.  464, 10  Bnp.  Ot 
149. 
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Vested  rights  are  not  generally  provided  for  in  the  constitutions 
specifically  and  by  name.  But  they  are  protected  against  unjust 
laws  divesting  them  by  those  constitutional  clauses  which  require 
due  process  of  law  when  one  is  to  be  deprived  of  his  property,  those 
which  regulate  the  exercise  of  the  power  of  eminent  domain,  and 
others  of  similar  character.^**  And  it  should  be  observed  that  with 
and  by  means  of  due  process  of  law  vested  rights  may  lawfully  be 
divested.  Ihis  happens  when  the  individual  is  compelled  to  pay 
taxes  lawfully  levied  and  assessed,  when  his  property  is  taken  by  the 
public  authorities  for  a  public  purpose,  under  the  power  of  eminent 
domain,  when  the  free  use  and  enjoyment  of  his  property  is  inter- 
fered with  by  law  in  the  enforcement  of  lawful  police  regulations, 
and  also  when  his  lands  or  goods  are  seized  and  sold  for  the  satis- 
faction of  an  execution  duly  issued  upon  a  judgment  recovered 
against  him  in  a  suit  at  law.  But  there  can  be  no  such  thing  as  a 
vested  right  in  a  public  law,  whieh  is  not  in  the  nature  of  a  grant, 
and  the  legislature  may  repeal  all  laws  which  are  not  in  the  nature 
of  contracts  or  private  grants.  But  the  repeal  of  a  law  will  not 
be  permitted  in  any  case  to  affect  or  impair  rights  which  have  been 
acquired  under  it^*^ 

i*«In  a  leading  case  in  New  Jersey  It  is  said:  "In  the  entire  category  of 
rights  which  are  complete  and  vested  In  the  person  there  are  but  two  classes 
for  which  immunity  against  the  encroachment  of  the  law-maker  can  be  claimed. 
The  first  class  are  those  expressly  protected  by  constitutional  provisions,  either 
federal  ac  state,  such  as  the  right  of  trial  by  Jury,  the  privilege  of  the  writ  of 
habeas  corpus,  the  right  to  be  secure  against  unreasonable  searches,  and  pro- 
tection against  cruel  and  unusual  punishments.  The  other  class  is  not  express- 
ly shielded  by  the  fundamental  law,  and  is  limited  to  two  or  three  instances. 
These  are  the  title  to  private  property,  the  Incompetency  of  the  legislature 
to  pass  a  law  denying  to  a  man  notice,  actual  or  constructive,  of  a  suit  against 
him  or  a  right  to  be  heard  therein,  and  the  principle  that  a  man  shall  not  be 
made  a  Judge  in  his  own  cause.  These  rights  rest  upon  dear  implications  from 
constitutional  clauses,  strengthened  by  the  fact  that  they  are  of  such  funda- 
mental character  that  they  are  deemed  essential  to  the  existence  of  society, 
and  therefore  underlie  the  organic  law  itself.  When  we  go  outside  of  those 
vested  rights  expressly  reserved  and  guarded  in  the  constitution,  it  Will  be  found 
that  the  exceptional  cases  mentioned  can  be  rested  upon  some  stable  foun- 
dation; that  there  is  clear  recognition  of  them  in  the  organic  law  Itself 
Uoore  V.  State,  48  N.  J.  Law,  203,  243. 

iiT  Dobbins  v.  Bank,  112  lU.  553. 
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Nature  of  EstateB. 

The  nature  of  estates  is  to  a  considerable  degree  subject  to  the 
control  of  the  legislature,  and  may  be  changed  aa  the  public  policy 
or  interests  may  require,  provided  only  that  rested  interests  in 
property  be  not  made  less  beneficial  by  such  changes.  Thus,  there 
is  no  constitutional  objection  to  a  statute  making  joint  heirs  tenants 
in  common,  even  as  to  estates  already  vested  at  the  time  of  its 
enactment  Neither  tenant  has  any  vested  interest  in  the  moiety 
of  the  other.  All  that  the  statute  takes  away  from  either  is  the 
chance  of  acquiring  the  whole  estate  by  survivorship;  but  this  is 
nothing  more  than  a  hope  or  expectation,  like  the  expectation  of  a 
child  to  inherit  the  estate  of  a  parent*** 

Rvles  of  DescmL 

It  is  an  ancient  maxim  of  the  law  that  no  man  is  heir  to  the 
living.  So  long,  therefore,  as  a  man  retains  the  power  to  dispose 
of  his  property  as  he  chooses,  the  expectation  which  any  other  per- 
son may  have  of  succeeding  to  his  estate,  should  he  die  intestate, 
is  not  a  vested  right,  but  a  mere  anticipation.  Hence  it  is  in  the 
power  of  the  legislature  to  change  the  rules  of  descent,  in  respect 
to  all  estates  which  have  not  already  passed  to  heirs  or  devisees.*** 
Conversely,  the  right  of  the  citizen  to  dispose  of  his  property  by 
will  is  not  a  constitutional  right  which  the  legislature  cannot  de- 
stroy or  abridge.  The  right  to  acquire  property  implies  the  right 
to  dispose  of  it;  but  these  are  rights  belonging  to  the  living.  As 
a  disposition  by  will  does  not  take  effect  until  the  death  of  the  tes- 
tator, it  cannot  be  said  that  a  law  restricting  or  limiting  the  pro- 
portion of  his  property  which  he  may  bequeath  away  from  his  natu- 
ral heirs,  or  avoiding  bequests  to  superstitious  uses,  or  the  like,  im- 
pairs any  of  his  vested  rights  of  property.*** 

Dower  and  OurU$y. 

A  wife's  right  of  dower  does  not  become  vested  by  the  marriage, 
but  remains  an  interest  in  expectancy  until  the  death  of  the  hus- 

Its  Stevenson  v.  Gofferin,  20  N.  H.  150;  Miller  v.  Dennett,  6  K.  H.  100; 
Annable  v.  Patch,  8  Pick.  (Mass.)  860. 

!*•  Henson  v.  Moore,  104  HI.  408;  Wyatt  v.  Smith,  26  W.  Va.  818;  Hughes 
T.  Murdock,  45  La.  Ann.  935,  18  South.  182. 

i»o  Patten  V.  Patton,  89  Ohio  St  590. 
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band.  Until  that  time,  therefore,  it  is  not  protected  by  the  con- 
stitution, but  may  be  abolished  by  statute.  And  the  same  is 
true  of  a  husband's  inchoate  right  of  curtesy,  after  the  marriage  but 
before  the  birth  of  issue.  These  expectant  rights  are  not  prop- 
erty or  Tested  interests  in  such  sense  as  to  secure  them  against 
legislatiye  interference.*** 
Betterment  Laws, 

These  are  statutes  which  allow  to  a  person  who  has  held  land 
adversely  in  good  faith  the  value  of  the  improvements  which  he 
has  put  upon  it,  and  grant  him  a  lien  therefor,  when  his  supposed 
title  is  overthrown  by  the  real  owner.  They  are  not  unconstitu- 
tional as  divesting  rights  or  lacking  the  essentials  of  due  process 
of  law,  since  they  merely  enforce  an  equitable  right*** 

Causes  qf  Action. 

A  cause  of  action,  accruing  at  common  law  or  by  a  contract,  which 
is  fixed  and  settled  in  a  particular  person,  and  continues  in  force, 
is  a  vested  right  within  the  protection  of  the  constitutions.  It  is 
property,  and  it  cannot  lawfully  be  divested  by  legislative  inter- 
ference, or  by  taking  away  the  legal  means  of  making  it  effective, 
or  by  so  hampering  it  with  conditions  or  restrictions  as  to  render 
it  practically  worthless.***  "There  is  no  doubt,"  says  the  supreme 
court  of  Michigan,  "that  a  right  in  action,  where  it  comes  into  ex- 
istence under  common-law  principles,  and  is  not  given  by  statute 
as  a  mere  penalty  or  without  equitable  basis,  is  as  much  property  as 
any  tangible  possession,  and  as  much  within  the  rules  of  consti- 
tutional protection."  ***  But,  on  the  other  hand,  the  legislature  may 
take  away  defenses  based  on  mere  informalities;  a  party  has  no 
vested  right  in  such  a  defense,  where  it  does  not  affect  his  substan- 
tial equities.*** 

i«i  Thnrber  v.  Townsend,  22  N.  T.  517;  In  re  Curtis*  Will,  61  Hun,  872,  IS 
N.  T.  Supp.  180;  McNeer  v.  McNeer,  142  111.  388,  82  N.  B.  681;  Denny  v.  Mc- 
Cabe,  85  Ohio  St.  576;  Chapman  v.  Chapman,  48  Kan.  636,  29  Pac  1071; 
Brown  v.  Clark,  44  Mich.  809,  6  N.  W.  679. 

!•«  Ross  ▼.  Irving,  14  111.  171. 

its  ComeU  y.  Hlchens,  11  Wis.  853. 

it4  Dfinlap  V.  Railway  Co.,  50  Mich.  470, 15  N.  W.  658. 

itt  Tlfft  ▼.  City  of  Buffalo,  82  N.  Y.  204. 
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Bemediei. 

No  one  can  be  said  to  hare  a  vested  right  In  any  particular  rem- 
edy for  the  enforcement  of  his  rights  or  the  redress  of  injuries  done 
him.  Bemedies  and  remedial  rights  and  process  are  always  sub- 
ject to  the  control  of  the  legislature.  It  would  not  be  competent 
to  deny  all  remedy.  But  subject  to  this  limitation,  the  state  may 
substitute  one  remedy  for  another,  or  change  modes  of  procedure, 
or  alter  the  system  of  courts,  as  public  policy  may  seem  to  require. 
A  man  with  a  fixed  right  of  action  may  be  said  to  have  a  vested 
right  to  a  remedy,  but  not  to  that  particular  form  of  remedy  which 
was  available  when  his  cause  of  action  accrued.^'*  But  the  right  to 
a  particular  remedy  may  become  fixed  by  the  agreement  of  the  par- 
ties, or  by  the  attaching  of  a  lien  under  it,  in  such  a  way  as  to  be 
beyond  the  control  of  the  legislature.  For  example,  a  right  to  fore- 
close, pursuant  to  the  statute  in  force  at  the  time  of  the  execution 
of  a  mortgage,  under  the  power  of  sale  contained  in  it,  cannot 
be  taken  away  by  subsequent  legislation.**^  Such  may  also  be  the 
case  with  regard  to  a  statutory  lien.  But,  according  to  the  generally 
accepted  doctrine,  it  must  have  attached  to  the  property  before  the 
repeal  of  the  statute  which  created  it  Thus,  it  is  said  that  a  me- 
chanic's lien  does  not  arise  out  of  his  contract,  but  depends  upon 
the  statute  alone;  and  where  a  statute  gives  a  right  in  its  nature 
not  vested,  but  remaining  executory,  if  it  does  not  become  executed 
before  a  repeal  of  the  law,  it  falls  with  it.  Hence,  if  such  a  lien 
does  not  fully  fasten  itself  upon  the  property  before  the  repeal  of 
the  law,  it  is  lost***  A  law  providing  that  the  lien  on  land  of  a 
tax  or  assessment  for  a  public  improvement  shall  take  precedence 
of  the  lien  of  a  mortgage  thereon,  executed  before  its  passage,  is 
not  unconstitutional  as  depriving  the  mortgagee  of  a  vested  right*** 
Of  course  it  should  be  remembered  that  the  right  of  trial  by  jury 
cannot  be  taken  away  in  cases  where  it  is  guarantied  by  the  consti- 

!••  Richardson  ▼.  Akin,  87  111.  138;  Leayenworth  Ck>al  Co.  ▼.  Barber,  47  Kan. 
29,  27  Pac.  114;  People  ▼.  Richmond,  16  Ck)lo.  274,  26  Pac.  929;  RoUlns  ▼.  Loye, 
97  N.  C.  210,  2  S.  B.  166. 

itT  O'Brien  y.  Krentz,  36  Minn.  136,  30  N.  W.  468. 

ii«  Bailey  y.  Mason,  4  Minn.  546  (GU.  430).  Compai«  Gamean  v.  Mm  Co., 
8  WMh.  467,  86  Pac  463. 

!••  Murphy  y.  Beard,  138  Ind.  660,  38  N.  B.  88. 
BL.OONST.Ii.-82 
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tution.  Kor,  if  the  obligation  of  a  contract  is  inyolyed,  can  it  law- 
fully be  impaired  by  any  changes  in  the  remedy.  And  the  converse 
of  this  rule  is  equally  true.  That  is>  if  there  is  a  right  or  cause  of 
action  in  existence,  for  which  the  law  has  provided  no  remedy  or 
an  inadequate  remedy,  the  party  against  whom  the  right  or  cause  of 
action  avails  has  no  vested  right  to  have  the  law  continue  as  it  is, 
and  he  cannot  complain  if  a  subsequent  statute  provides  a  new,  addi- 
tional, or  more  effective  remedy.^** 

Statuteicf  Limitaticn. 

Vested  rights  may  be  lost  by  the  negligence  or  Indifference  of 
the  owner.  All  the  states  have  enacted  statutes  of  limitation, 
by  which  it  is  provided  that  actions  for  the  enforcement  of  rights 
or  the  redress  of  injuries  must  be  Instituted  within  a  certain  time 
or  else  be  forever  barred.  It  Is  reasonable  to  presume  that  after  a 
certain  lapse  of  time  the  plaintiff  has  abandoned  his  claim  or  has  re- 
ceived satisfaction  for  It  And  it  would  be  unjust  to  allow  him  to 
delay  until  the  defendant  shall  have  lost  the  means  of  disproving 
the  claim.  Moreover,  it  is  for  the  interest  of  the  state  that  there 
should  be  an  end  of  litigation.  Hence  while  the  state  must  provide 
a  remedy  for  all  rights  of  action,  it  is  under  no  obligation  to  al- 
low the  suitor  an  indefinite  right  of  access  to  the  courts.  Any 
statute  of  limitations  must  afford  an  opportunity  to  bring  an  ac- 
tion within  a  reasonable  time.  Rights  cannot  be  cut  off  arbi- 
trarily.**^ But  if  this  condition  is  satisfied,  the  negligent  or  slotli- 
ful  suitor,  when  confronted  with  the  bar  of  the  statute  of  limita- 
tions, cannot  complain  that  he  is  unjustly  deprived  of  his  vested 
rights.  When  the  period  prescribed  by  the  statute  of  limitations 
has  once  run,  so  as  to  cut  off  the  remedy  which  one  might  have  had 
for  the  recovery  of  property  in  the  possession  of  another,  the  title 
to  the  property,  irrespective  of  the  original  right,  is  regarded  in  the 
law  as  vested  in  the  possessor,  who  is  entitled  to  the  same  protec- 
tion in  respect  to  it  which  the  owner  is  entitled  to  in  other  cases.  A 
subsequent  repeal  of  the  limitation  law  could  not  be  given  a  retro- 

!«•  Oampbell  v.  Holt,  115  U.  8.  620,  6  Sup.  Gt  209;  Hope  ▼.  Johnson,  2  Yerg. 
(Tenn.)  123;  Town  of  Danvme  t.  Pace,  25  Grat  (Va.)  1. 

141  Ohapman  y.  Douglas  Go.,  107  U.  S.  848»  2  Sup.  Gt  02;  Moody  ▼.  HosUna, 
M  Miss.  468,  1  South.  622. 
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active  effect  so  aa  to  difiturb  this  title."*  But  it  is  held  that  the  re- 
peal of  a  statute  of  limitatiosB  of  actions  on  personal  debts  does 
noty  as  applied  to  a  debtor  the  right  of  action  against  whom  is  al- 
ready barred,  deprive  him  of  his  property  without  due  process  of 
law.^**  It  is  a  well-settled  rule  that  the  provisions  of  a  statute  of 
limitation  do  not  run  against  the  state,  as  they  do  against  a  private 
suitor,  unless  the  state  is  expressly  named  in  the  statute  and  its 
rights  waived-***  And  for  obvious  reasons,  statutes  of  limitation 
of  the  several  states  do  not  apply  to  actions  wherein  the  government 
of  the  United  States  is  the  plaintiff.*** 

Bule$  cf  Evidence. 

In  criminal  prosecutions,  as  we  shall  presently  see,  the  accused  has 
a  right  to  be  tried  by  the  rules  of  evidence  in  force  at  the  time 
of  the  ccHumission  of  the  alleged  ofTeuse,  or,  at  least,  to  be  exempt 
from  the  retroactive  operation  of  any  statute  which  would  change 
the  rales  of  evidence  to  his  disadvantage,  as  by  making  less  or  differ- 
ent evidence  sufficient  to  convict  him.  But,  in  civil  issues,  the  rules 
of  evidence  are  not  grants  of  a  right  from  the  state  to  the  private 
suitor,  nor  are  they  property  in  which  any  person  can  have  a  vested 
ligjit.  They  are  a  part  of  the  substantive  law  of  ^e  state,  and  the 
legislature  has  the  power  to  maJke  such  rules,  or  to  modify  or  repeal 
those  already  existing,  aad  make  them  applicable  to  pending  con- 
troversies, subject  only  to  such  specifle  restrictions  as  may  be  found 
in  the  constitution.***  But  still  it  is  possible  to  frame  rules  of  evi- 
dence which  would  indirectly  out  oft  vested  rights,  by  making  it  im- 
possible for  the  owner  to  secure  their  recognition  or  enforcement 
by  the  courts;  and  this,  of  course,  would  be  constitutionally  inad- 
missible. Such  would  be  the  case  with  a  statute  making  tax  deeds 
conclusive  evidence  of  good  title  in  the  tax  purchaser.**^ 

i«s  Power  V.  T^ord,  00  Miss.  195. 

148  Campbell  v.  Holt,  115  U.  S.  620,  6  Sup.  Ot.  209. 

1*4  Glover  v.  Wilson,  6  Pa.  St.  290;  Alexander  v.  State,  56  Ga.  478;  City  of 
Jefferson  v.  Whipple,  71  Mo.  519;  Josselyn  v.  Stone,  28  Miss.  753. 

!*•  XT.  S.  V.  BeUmap,  73  Fed.  10. 

i4«  State  V.  Weston,  8  Ohio  Dec.  15. 

14T  KeUy  V.  HerraU,  20  Fed.  364;  Bnslgn  v.  Barse,  107  N.  Y.  829,  14  N.  B. 
400,  and  15  N.  B.  401;  McCready  v.  Sexton,  20  Iowa,  356;  Black,  Tax  Titles, 
if  461,  452. 
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SEARCHES  AND  SEIZURES. 

216.  The  fourth  amendmeiit  to  the  federal  constitation 
provides  that  '^the  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no  war- 
rants shall  issue  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched  and  the  persons  or  things  to  be  seized." 
And  in  all  the  states  a  similar  guaranty  has  been  made  a 
part  of  the  organic  law. 

217.  These  constitutional  provisions  protect  the  citizen 
against — 

(a)  All  unauthorized  intrusion  into  his  dwelling  house 

by  officers  or  others  claiming  to  act  under  the 
authority  of  the  law. 

(b)  The  compulsory  production  of  his  books  and  papers 

to  be  used  as  evidence  against  him. 
(o)  The  unlicensed  examination  of  the  contents  of  let- 
ters or  sealed  packages  intrusted  by  him  to  the 
government  for  transmission  through  the  mails. 
d)  The  search  of  his  house  for  specific  property  al- 
leged to  be  therein,  in  aid  of  the  enforcement  of 
the  criminal  laws  or  police  regulations,  except 
it  be  under  the  authority  of  a  search  warrant 
lawftQly  issued,  and  complying  with  all  consti- 
tutional and  statutory  reqtiirements. 

Security  of  ths  DweUing. 

It  was  the  boast  of  the  English  common  law  that  ^every  man's 
house  is  his  castle.^  In  the  familiar  words  of  Ghatliam,  "the  poorest 
man  may,  in  his  cottage,  bid  defiance  to  all  the  forces  of  the  crown. 
It  may  be  frail;  its  roof  may  shake;  the  wind  may  blow  through  it; 
the  storm  may  enter;  the  rain  may  enter;  but  the  king  of  England 
may  not  enter;  all  his  force  dares  not  cross  the  threshold  ot  the 
ruined  tenement  Nor  was  this  conception  of  the  sanctity  of  the 
l^rivate  dwelling  known  only  to  the  ancient  law  of  our  parent  coun- 
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try.  In  the  Imperial  law  of  Borne  It  was  expressed  in  the  noble 
maxfan,  ^omns  sua  cnlqne  est  tutisslmmn  refugiom,''  and  in  the 
correlatlTe  role,  *^emo  de  domo  sua  extrahi  potest**  Such,  there- 
fore,  is  the  jealons  care  with  which  the  law  protects  the  priyacj  of 
the  home,  that  the  owner  may  dose  his  doors  against  all  unlicensed 
entry  and  defend  the  i)os8ession  and  occupancy  of  his  house  against 
the  intruder  by  the  employment  of  whatever  force  may  be  needed 
to  secure  his  priracy,  even,  in  extreme  case%  to  the  taking  of  life 
itself.  A  man  assaulted  in  his  own  dwexling  is  not  obliged  to  ^ee 
to  ths  waU,"  but  hs  may  defend  his  home,  which  is  his  castle  <rf  refuge, 
to  any  and  all  extremities.^**  It  will  therefore  be  seen  that  the  right 
of  security  in  the  dwelling,  Justly  esteemed  one  of  the  most  important 
of  dTll  rights,  was  not  created  by  and  did  not  depend  upon  the  con- 
stitution, but  existed  long  before,  and  was  merely  guarantied  and 
secured  by  that  instrument.**'  And  although  the  constitutional  pro- 
Tisions  relate  only  to  the  privilege  of  the  domicile  against  unreason- 
able searches  and  seizures,  yet,  if  there  be  any  other  way  in  which 
the  lawful  rights  of  the  dwelling  may  be  invaded,  it  is  adequately 
forbidden  and  punished  by  the  common  law.  It  should  be  added 
that  the  fourth  amendment  to  the  constitution  of  the  United  States 
does  not  extend  to  the  state  governments,  but  is  a  restriction  only 
upon  the  legislature  and  judiciary  of  the  Union."* 
When  an  Entry  may  he  Forced. 

The  privacy  of  the  dweUing  is  not  to  stand  in  the  way  of  the  due 
execution  of  the  laws,  nor  is  a  man's  house  a  sanctuary  for  those  who 
are  amenable  to  the  criminal  justice  of  the  state.  An  entry  into  a 
private  house  may  be  forced  by  the  officers  of  the  law  for  the  purpose 
of  capturing  a  felon,  or  in  order  to  arrest  a  person,  known  to  be  in 
hiding  there,  for  treason,  felony,  or  breach  of  the  peace.  Again,  the 
house  may  be  entered,  and  the  owner  evicted,  when  he  is  no  longer 
entitled  to  hold  the  possession  of  the  property,  that  right  having 
passed  to  another  by  law;  when  it  becomes  necessary  to  destroy  the 
building  in  order  to  prevent  the  spread  of  a  conflagration;  "*   and 

i4t  Bstep  V.  Oom.,  86  Ky.  89,  4  S.W.  820;  State  v.  Peacodi:,  40  Ohio  St  383; 
People  V.  Dann,  63  Micli.  490,  19  N.  W.  169. 
i«*  U.  S.  T.  Crosby,  1  Hughes,  448,  Fed.  Gas.  Na  14,893. 
ito  Reed  V.  Rice,  2  J.  J.  Marsh.  (Ky.)  45. 
i«i  A  house  In  a  town  may  be  pulled  down  and  removed,  to  arrest  the  spread 
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when  it  is  necessary  to  examine  into  tlie  sanitary  conditions  of  the 
honse,  or  to  remove  or  quarantine  a  person  lying  sick  therein  of  a 
dangerous  contagious  disease.*"*  But  with  these  exceptions,  the  only 
manner  in  which  oiBcers  can  force  their  way  into  a  dwelling  house 
against  the  will  of  the  proprietor,  is  by  the  sanction  and  command  of 
a  search  warrant,  the  requisites  of  which  we  shall  presently  consider. 
With  regard  to  the  service  of  mere  civil  process,  the  rule  is  that  the 
oflScer  may  not  break  or  force  open  the  outer  door;  but  if  he  has  law- 
fully gained  an  entry  into  the  tenement,  without  force,  he  may  then 
break  open  an  inner  door  if  he  must  do  so  in  order  to  execute  his 
writ."* 
(hmpulsory  Production  ef  Papen. 

It  will  be  observed  that  the  constitutional  provisions  against  un- 
reasonable searches  and  seizures  apply  not  merely  to  a  man's  house, 
but  also  to  his  person  and  his  papers.  The  force  and  effect  of  this 
part  of  the  provision  was  fully  considered  in  a  case  before  the  su- 
preme court  of  the  United  States,  in  regard  to  a  clause  of  the  cus- 
toms revenue  law  which  authorized  a  federal  court,  in  revenue  cases, 
on  motion  of  the  government's  attorney,  to  require  the  defendant  to 
produce  in  court  his  private  books,  invoices,  and  papers,  and  directed 
that,  if  he  refused  to  do  so,  the  allegations  of  the  government  might 
be  taken  as  confessed.  It  was  held  that  it  does  not  require  an  actual 
entry  upon  premises  and  a  physical  search  for  and  seizure  of  papers 
to  constitute  an  unreasonable  search  and  seizure  within  the  meaning 
of  the  fourth  amendment  A  compulsory  production  of  a  party's 
private  books  and  papers,  to  be  used  against  himself  or  his  property 
in  a  criminal  or  penal  proceeding  or  for  a  forfeiture,  is  within  the 
spirit  and  meaning  of  that  amendment    And  it  is  equivalent  to  such 

of  a  fire,  where  It  Is  inevitable  that  the  house  wUl  take  fire  and  be  consumed 
if  it  is  permitted  to  stand,  and  it  is  inevitable  that,  if  it  takes  fire  and  is  cod- 
snmed,  it  wiU  spread  the  fire  to  other  houses.  Beach  v.  Trudgain,  2  Grat  (Va.) 
219;  Surocco  v.  Geary,  8  Oal.  69;   Stone  v.  Mayor,  etc,  26  Wend.  (N.  Y.)  157. 

ii>  When  a  person  sick  with  a  dangerous  contagious  disease  is  quarantined 
in  his  own  house,  the  health  ofilcers  may  enforce  stringent  regulations  for  the 
prevention  of  the  spread  of  the  disease,  but,  unless  fully  authorized  by  stat- 
ute, they  cannot  take  entire  possession  of  the  house  and  virtually  turn  it  into 
a  hospital.  Spring  v.  Inhabitants  of  Hyde  Park,  137  Biass.  554;  Brown  v. 
Murdock,  140  Mass.  814,  8  N.  E.  208. 

lit  Semayne's  Case,  6  Ck>ke,  OL   And  see  Weimer  v.  Bunbury,  80  Mich.  201. 


Digitized  by  VjOOQIC 


§§  216-217)  SEARCHES   AND   SEIZURES.  503 

compulsory  prodnctlon  to  make  the  non-production  of  the  papers  a 
confession  of  the  allegations  which  it  is  pretended  thej  would 
proTe.*** 

ifmolahility  ijf  ihe  JfeTaib. 

The  same  principle  which  protects  a  man's  priyate  papers  In  his 
own  house  from  unreasonable  search  and  seizure  should  also  secure 
their  inviolability  when  he  confides  them  to  the  custody  af  the  gov- 
ernment for  the  purpose  of  transmission  through  the  mails.  ^^Let- 
ters  and  sealed  packages  in  the  mail  are  as  fully  guarded  from  ex- 
amination and  inspection,  except  as  to  their  outward  form  and 
weight,  as  if  they  were  retained  by  the  parties  forwarding  them  in 
their  own  domiciles.  The  constitutional  guaranty  of  the  right  of 
the  people  to  be  secure  in  their  papers  against  unreasonable  searches 
and  seizures  extends  to  their  papers,  thus  closed  against  inspection, 
wherever  they  may  be.  Whilst  in  the  mail  they  can  only  be  opened 
and  examined  under  like  warrant,  issued  upon  similar  oath  or  af- 
firmation, particularly  describing  the  thing  to  be  seized,  as  is  re- 
quired when  papers  are  subjected  to  search  in  one's  own  household. 
No  law  of  congress  can  place  in  the  hands  of  officials  connected  with 
the  postal  service  any  authority  to  invade  the  secrecy  of  letters  and 
such  sealed  packages  in  the  mail;  and  all  regulations  adopted  as 
to  mail  matter  of  this  kind  must  be  in  subordination  to  the  great 
principle  embodied  in  the  fourth  amendment  of  the  constitution."  *"* 

Generid  Warrarita,  ^^ 

The  proximate  cause  for  the  introduction  of  this  provision  into 
the  federal  bill  of  rights  was  the  apprehension  that  ther^  might  be 
an  abuse  of  official  power  similar  to  that  which  had  disgraced  the 
reign  of  more  than  one  English  sovereign,  under  the  system  of  in- 
quisitorial proceedings  called  the  issue  of  ''general  warrants.''  These 
warrants  were  used  principally  in  the  case  of  political  offenses,  and 
directed  the  arrest  of  the  authors,  printers,  and  publishers  of  obscene 
and  seditious  libels,  and  the  seizure  of  their  papers.  They  were  itir 
sued  by  the  secretaries  of  state,  and  authorized  the  officers  to  search 
all  suspected  places  and  seize  all  suspected  persons.  But  their  0- 
legality  consisted   in  the  fact  that  no  individual  was  specially 

!•*  Boyd  V.  U.  S.,  116  U.  S.  616,  6  Sup.  Ct.  624. 

»»»  Ex  parte  Jackson,  96  U.  S.  727,  733.  And  see  U.  S.  v.  Eddy,  1  Bias.  227, 
Fed.  Cas.  No.  15,024. 
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named  or  described,  or  that  no  specific  description  of  the  place  to  be 
searched  waB  given.  The  execution  of  the  warrant  was  therefore 
left  very  much  to  the  caprice  of  the  officer.  These  warrants  were 
plainly  contrary  to  the  spirit  of  the  common  law,  and  in  violation 
of  private  rights  And  they  were  liable  to  be  wielded  as  instruments 
of  tyranny  in  tht  hands  of  corrupt  officials.  Yet  they  continued  in 
use  until  1763,  at  which  time  the  court  of  king's  bench  declared  that 
they  were  illegal,  and  allowed  the  recovery  of  damages  by  those  whose 
rights  had  been  invaded  under  such  warrants."* 
Search  Warrants. 

The  constitutions  do  not  forbid  the  issue  of  search  warrants. 
They  only  prohibit  ^'unreasonable"  searches.  Ghenerally  speaking, 
the  constitutional  requirements  as  to  the  issue  of  such  warrants 
are  only  three  in  number:  First,  no  warrant  shall  issue  but  upon 
probable  cause,  and  this  "probable  cause"  must  be  made  out  by  a 
sufficient  showing  to  the  court  or  magistrate  applied  to  for  the  war- 
rant that  such  a  case  exists  as  is  contemplated  by  the  law  as  proper 
for  the  use  of  this  writ;  second,  the  application  must  be  supported 
by  an  oath  or  affirmation;  third,  the  warrant  must  particularly  de- 
scribe the  place  to  be  searched  and  the  persons  or  things  to  be  seized. 
But  there  are  certain  other  requisites  derivable  from  clear  im- 
plications from  the  constitution  or  from  the  general  principles  of  law. 
Thus,  the  constitutions,  while  regulating  the  issuance  of  such  war- 
rants, do  not  grant  the  power  to  issue  them.  Consequently,  no  court 
or  judge  has  inherent  power  to  grant  such  a  writ,  but  it  must  be  au- 
thorized by  statute.  Again,  the  general  rules  of  law  require  that 
such  process  should  be  executed  by  an  officer  of  the  law.  And. 
further,  since  this  process  is  not  final  process,  but  is  only  used  aB  a 
means  to  some  further  end,  it  will  not  authorize  the  officer  execut- 
ing the  writ  to  make  any  final  disposition  of  the  property  which 
may  be  seized  under  it.  Any  articles  so  taken  must  be  brought  be- 
fore the  court  or  magistrate,  to  be  proceeded  against  and  disposed 
of  according  to  law.  Even  stolen  goods  cannot  be  restored  to  their 
owner  immediately  upon  their  recovery  by  a  search  warrant;  and, 
if  the  property  taken  is  claimed  to  have  been  kept  or  concealed  in 

156  Wilkes  ▼.  Wood,  19  How.  St.  Tr.  1153,  Broom,  Const  Law,  544;  Leach 
▼.  Money,  19  How.  St  Tr.  1001,  Broom,  CJonst  Law,  522;  Entick  v.  Carrlng- 
ton,  19  How.  St  Tr.  1030;  Broom,  Const  Law,  555;  2  Story,  Const  (  1902; 
Pom.  Oonst  Law,  (  241. 
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violation  of  law,  It  cannot  be  forfeited  or  destroyed  until  the  facts 
shall  have  been  duly  ascertained  according  to  law,  and  the  owner 
accorded  an  opportunity  to  defend.**^ 

As  a  general  rule,  search  warrants  are  to  be  employed  only  as  an 
aid  in  the  enforcement  of  the  criminal  laws.  They  may  be  issued 
for  the  recoTcry  of  goods  alleged  to  have  been  stolen,"*  for  the  dis- 
covery of  merchandise  smuggled!  into  the  country  and  concealed  to 
avoid  the  payment  of  duties,"*  for  intoxicating  liquors  kept  or  in- 
tended for  sale  in  violation  of  law,**®  for  instruments  and  appa- 
ratus used  in  gambling/**  for  the  seizure  of  lottery  tickets  or  ma- 
terials for  drawing  a  lottery,***  and  for  forged  warrants,  writs,  cer- 
tificates, or  other  such  legal  documents.***  But  a  statute  authoriz- 
ing the  issue  of  warrants,  by  judges  of  insolvency,  on  the  complaint 
of  an  assignee,  to  search  for  property  of  the  debtor,  is  unconstitu- 
tional and  void.***  Nor  is  this  warrant  ever  allowed  to  be  used  sole- 
ly as  the  means  of  obtaining  evidence  against  a  person  accused  of 
crime.  It  Is  true  that  in  some  few  cases,  as  in  the  search  for  stolen 
goods,  the  discovery  of  the  article  in  question  may  furnish  an  item 
of  evidence  against  the  possessor  of  it.  But  in  all  such  cases,  either 
the  complainant  or  the  public  has  some  interest  in  the  property  or 
in  its  destruction,  and  the  finding  of  evidence  is  not  the  immediate 
reason  for  issuing  the  warrant  But  it  was  settled  by  the  common 
law,  in  the  cases  of  the  "general  warrants,"  and  has  always  been  the 
understanding  of  the  American  people,  that  this  process  could  not  be 
emi^oyed  as  a  means  of  gaining  access  to  a  man's  house  or  his  let- 
ters and  papers  for  the  mere  and  sole  purpose  of  securing  evidence 
to  be  used  against  him  in  a  criminal  or  penal  proceeding.  Such 
methods  would  also  be  inconsistent  with  the  great  principle  of  con- 
stitutional law  in  criminal  cases  that  no  man  shall  be  compelled  to 

^•T  As  to  the  requisites  of  search  warrants,  see  Bish.  Cr.  Proc.  U  240-246; 
8tlm.  Am.  St  Law,  {  71. 

lis  Stone  V.  Dana,  5  Mete.  (Mass.)  08» 

!••  Rev.  St  U.  S.  I  8066. 

1*0  Fisher  v.  McGirr,  1  Gray  (Mass.)  L 

lei  Hastings  v.  Haug,  85  Mich.  87,  48  N.  W.  294:  Ck>m.  v.  Gaming  Imple- 
ments, 119  Mass.  332. 

i«t  Ck>m.  y.  Dana,  2  Mete.  (Mass.)  329;  People  v.  Noelke,  29  Hun,  461. 

!•«  Langdon  v.  People.  133  111.  382,  24  N.  B.  874. 

!•«  RoblnsoD  V.  Richardson,  13  Gray  (Mass.)  464. 
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famisli  eyidence  against  himsell  Both  of  these  proYislons  relate  to 
the  personal  secnrity  of  the  citizen.  And  when  the  compelling  a  man 
to  be  a  witness  against  himself  is  the  very  object  of  a  search  and 
seiznre  of  his  private  papers,  it  is  an  Unreasonable''  search  and 
seizure  within  the  meaning  of  the  constitutional  prohibition.^** 

Seardi  Warranis  in  Aid  of  Police  Begvlatiom. 

It  is  within  the  power  of  a  state  legislature,  in  the  exercise  of  its 
powers  of  police,  to  declare  the  possession  of  certain  articles  of  prop- 
erty (such  as  intoxicating  Uquors^  explosives,  obscene  publications, 
or  gambling  devices)  either  absolutely  or  in  particular  places  and 
under  particular  circumstances,  to  be  unlawful,  because  thev  wouh) 
be  injurious,  dangerous,  or  noxious,  and  it  may  authorize  the  issue 
of  search  warrants  and  the  seizure  and  confiscation  or  destruction 
of  such  articles,  so  it  be  by  due  process  of  law.^**  But  a  law  au- 
thorizing the  search  for  and  seizure  of  liquor,  which  does  not  require 
any  notice  of  the  nature  and  cause  of  the  accusation  to  be  given  to 
the  accused,  nor  provide  any  means  by  which  he  is  to  be  infcHrmed 
^hen,  or  before  whom,  or  where  the  search  warrant  is  returnable, 
or  for  a  trial  of  the  question  of  the  violation  of  the  law,  is  in  con- 
flict with  the  constitutional  guaranty  and  therefore  void.^*^  And 
of  course  the  same  principle,  in  regard  to  the  requirement  of  notice 
and  a  judicial  investigation, applies  equally  toall  other  cases  in  which 
search  warrants  may  be  authorized  in  pursuance  of  the  power  of 
police.  Thus,  a  statute  making  it  illegal  to  maintain  nets  within 
half  a  mile  of  the  mouth  of  certain  rivers,  and  providing  for  the 
confiscation  of  such  nets,  in  so  far  as  it  relates  to  such  confiscation, 
is  unconstitutional,  if  it  deprives  the  owner  of  his  property  without 
notice  or  service  of  process.*** 

!•»  Boyd  V.  U.  S.,  116  U.  S.  616,  6  Sup.  Ot.  524. 

lee  Fisher  v.  McGIrr,  1  Gray  (Mass.)  1;  State  v.  Brennan,  29  Conn.  278; 
Allen  V.  Staples,  6  Gray  (Mass.)  491;  Gray  v.  Kimball,  42  He.  299:  Santo  ▼. 
State,  2  Iowa,  165;  State  v.  O'NeU,  58  Vt  140;  Janes  v.  Boot,  6  Gray  (BCass.) 
435. 

i«T  Hlbbard  t.  People*  4  Mich.  126;  Fisher  ▼.  McGirr,  1  Gray  (Mass.)  1; 
Greene  v.  James,  2  Curt  187,  Fed.  Oas.  Na  5,766;  Stats  t.  Snow,  8  B.  I.  64. 

i«t  State  V*  Owen,  8  Ohio  N.  P.  181. 
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Search  Warranii  in  Aid  af  Sanitary  Regvlatiom. 

There  are  some  cases  in  which  the  priyacj  of  the  dwelling  must 
be  subordinated  to  the  enforcement  of  necessary  i)olice  regulations 
for  the  preservation  of  the  publie  health,  particularly  in  populous 
cities.  Thus,  it  may  be  necessary  to  search  priyate  houses  for  the 
purpose  of  iniq^cting  their  sanitary  condition,  or  to  ascertain  the 
existence  of  a  nuisance  detrimental  to  health,  or  to  discover  persons 
who  are  afFected  with  a  dangerous  disease  such  as  threatens  an 
epidemic.  Such  inspections  are  usually  conducted  under  the  orders 
of  the  health  officers,  and  are  so  seldom  resisted  that  the  question 
of  their  legality  does  not  appear  to  have  come  before  the  courts.  But 
if  an  entry  into  a  private  house  could  not  be  obtained,  for  such  pur- 
poses, without  the  employment  of  force,  it  is  probable  that  the  ease 
would  justify  the  issue  of  a  search  warrant.*** 

Kme  of  Execution  of  Warrant, 

At  common  law,  a  search  warrant  was  always  directed  to  be  ex- 
ecuted by  day,  and  it  was  doubtful  whether  it  could  be  lawfully  ex- 
ecuted in  the  night  time,  even  if  no  time  was  limited  in  the  direc- 
tion.*'** But  search  warrants  issued  in  aid  of  the  enforcement  of 
the  police  or  sanitary  regulations  of  the  state  are  not  common  law 
warrants,  but  rest  entirely  on  statute.  Consequently,  it  is  not  neces- 
sary to  their  validity  that  they  should  limit  the  service  to  the  day 
time."* 

Military  Orders. 

The  constitutional  provision  against  unreasonable  searches  and 
seizures  cannot  be  understood  to  prohibit  a  search  or  seizure  made  in 
attempting  to  execute  a  military  order  authorised  by  the  constitution 
and  a  law  of  congress,  where  the  jury  have  found  that  tiie  seizure 
was  proper  and  reasonable.*^' 

!••  Tied.  Um.  404. 
iTo  2  Hale,  P.  0.  160. 

171  Oom.  V.  Hinds,  145  Mass.  182, 18  N.  B.  t07;  BUte  v.  Bisiman's  Liquors, 
25  Conn.  27& 
IT*  Alien  V.  Oolbj,  47  M.  H.  544. 
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QIJABTEBINa  OF  SOLDIEBS. 

218.  The  third  amexxdmexxt  to  the  federal  constitution 
provides  that  ''no  soldier  shall,  in  time  of  peace,  be  quar- 
tered in  any  house,  without  the  consent  of  the  owner,  nor 
in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law." 
And  similar  provisions  are  found  in  the  constitutions  of 
many  of  the  states. 

This  provision  was  probably  suggested  by  a  clause  of  the  Petition 
of  Bights  presented  to  Charles  L,  wherein  it  was  stated  that  '^great 
companies  of  soldiers  and  mariners  have  been  dispersed  into  diverse 
counties  of  the  realm,  and  the  inhabitants  against  their  wills  have 
been  compelled  to  receive  them  into  their  houses  and  there  to  suffer 
them  to  sojourn,  against  the  laws  and  customs  of  this  realm,  and  to 
the  great  grievance  and  vexation  of  the  people."  Also,  one  of  the 
grievances  set  forth  in  the  Declaration  of  Independence  was  the 
^'quartering  of  large  bodies  of  armed  troops  among  us.''  lliere  has 
never  been  any  necessity  for  the  courts  to  extend  to  individuals  the 
protection  guarantied  by  this  provision,  and  the  clause  is  of  historical 
interest  only.  It  is  an  additional  guaranty  of  the  security  and  pri- 
vacy of  a  man's  dwelling  house.  **Its  plain  object,"  says  Story,  "is 
to  secure  the  perfect  enjoyment  of  that  great  right  of  the  common 
law,  that  a  man's  house  shall  be  his  own  castle,  privileged  against  all 
civil  and  military  intrusion."  *^' 

BIGHT  TO  OBTAIN  JUSTICE  FBEELIT. 

210.  In  many  of  the  states,  the  oonstitntions  provide 
that  every  person  ought  to  obtain  Justice  fireely,  without 
being  obliged  to  purchase  it,  completely  and  without  de- 
nial, promptly  and  without  delay. 

This  provision  is  founded  on  the  forty-seventh  article  of  Magna 
Oharta,  wherein  the  king  declares:  '^e  will  sell  to  no  man,  we  will 
deny  to  no  man,  nor  defer,  right  or  justice."     The  guaranty  of  free, 

tv«  2  Story.  Ck>Dst  f  1900. 
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prompt,  and  effectnal  justice,  although  it  la  but  seldom  violated  by  ^ 
the  legislature  or  the  courts,  is  one  of  the  most  important  and  ralu- 
able  principles  of  freedom.  Of  course  this  constitutional  provision 
does  not  mean  that  the  laws  shall  be  perfect,  or  their  administration 
imerring.  It  means  that  the  courts  shall  always  be  open  to  every 
suitor,  be  he  high  or  low,  rich  or  poor;  that  justice  shall  not  be 
bought  or  sold,  nor  made  a  luxury  available  only  to  the  wealthy; 
that  for  every  infraction  of  the  rights  of  the  individual  the  law  should 
provide  a  practical  and  adequate  remedy;  and  that  justice  should 
not  be  deferred  by  vexatious  and  unnecessary  delays,  nor  withheld 
during  a  longer  time  than  is  required  for  the  regular  and  orderly 
course  of  judicial  proceedings.  But  this  provision  does  not  have  the 
effect  to  prohibit  the  taxation  of  fees  and  costs  in  legal  proceed- 
ings.^^* Neither  does  it  debar  the  legislature  from  authorizing  the 
courts  to  require  suitors  to  furnish  security  for  the  costs,  in  proper 
cases.*^*  To  the  same  category  belong  statutes  requiring  a  person 
who  seeks  to  have  a  tax  sale  of  land  set  aside  to  deposit  in  court  the 
amount  of  the  purchase  money,  together  with  all  taxes  and  costs  ac- 
cruing since  the  sale.  Such  laws  are  not  in  conflict  with  this  pro- 
vision of  the  constitution,  at  least  when  the  ground  of  attack  consists 
in  irregularities  or  omissions  in  the  tax  proceedings,  though  it  is  prob- 
ably otherwise  when  objection  is  taken  to  the  legality  of  the  tax 
itself."* 

tT4  Perce  v.  Hallett,  18  R.  I.  868;  WaUcer  v.  Whitehead,  43  6a.  688. 

175  Oonley  v.  Woonsocket  Inst.,  11  R.  I.  147.  But  in  Pennsylvania  it  is  held 
that  a  rale  of  court  requiring  security  for  costs  to  be  given  by  the  plaintiff 
in  actions  of  tort  is  unconstitutional,  since  its  enforcement  would  be  a  denial 
of  justice  to  any  one  too  poor  to  comply  with  it.  Schade  v.  Luppert,  17  Pa. 
Ck>.  Gt  B.  460.  A  law  providing  for  the  use  of  "struck  Juries*'  when  claimed  by 
either  party,  and  requiring  the  applicant  therefor  to  pay  the  fees  for  striking 
the  same  and  also  the  fees  of  the  Jury,  is  not  in  conflict  with  this  constitutional 
provision.    Lommen  v.  Oaalight  Oa  (Minn.)  88  N.  W.  58. 

i7«  Black,  Tax  Titles,  §  488;  Oralg  v.  Flanagln,  21  Ark.  819;  Pope  v.  Ma> 
con,  23  Ark.  644;  Coonradt  v.  Myers.  31  Kan.  30,  2  Pac.  858. 
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TBIAL  BY  JUBT. 

220.  Frovifliozis  in  the  oonBtltutious  of  fhe  several  statee, 
as  well  as  in  the  constitution  of  the  United  States,  secure 
to  suitors  a  rig^ht  of  trial  by  jury  in  civil  issues. 

221.  An  essential  element  of  this  rigrht  is  the  independ- 
ence of  the  jury,  and  the  constitutional  provisions  imply 
that  the  jury  shall  not  be  controlled  or  coerced  by  the 
court. 

222.  Trial  by  jury  can  be  claimisd  as  a  matter  of  ri^rht 
only  in  cases  suitable  for  that  mode  of  trial,  and  where 
the  ri^ht  existed  at  the  time  of  the  adoption  of  the  particu- 
lar constitution.    It  cannot  be  claimed  as  of  right  in— 

(a)  EqxLity  cases. 

(b)  Admiralty  cases. 

(c)  Summary  proceedings. 

228.  It  is  not  competent  for  the  legislature  to  Impose 
upon  the  right  of  trial  by  jury  such  onerous  or  oppressive 
restrictions  or  conditions  as  would  make  it  practically 
unavailing  to  a  party  for  his  benefit  or  protection. 

The  Seventh  Amendment. 

The  seventh  amendment  to  the  federal  constitution  provides  that 
^^in  suits  at  common  law,  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States  than  according  to  the  rules  of  the  common  law.'' 
This  amendment,  although  it  provides  in  general  termfi  that  the 
right  of  trial  by  jury  shall  be  preserved,  was  intended  to  apply,  and 
does  apply,  only  to  proceedings  in  the  courts  of  the  United  States, 
and  it  does  not  affect  proceedings  in  the  state  courts,  nor  the  power 
of  the  states  to  regulate  the  form  and  method  of  trials  in  their  own 
tribunals.*^'  Neither  this  clause  nor  the  provisions  of  the  four- 
teenth amendment  forbids  the  states  to  abolish  or  deny  the  right  of 

ITT  Edwards  v.  Emott,  21  WalL  532;  Livingston  t.  Mayor  of  New  York,  8 
Wend.  (N.  Y.)  85. 
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trial  by  jury.  Snch  prohibition^  if  any,  must  be  found  in  the  con- 
stitution of  the  particular  state.*^*  The  language  of  the  seventh 
amendment  is  to  be  taken  broadly  and  liberally,  as  preserving  an 
important  right.  Thus  it  is  said  that  it  may,  in  a  just  sense,  be  con- 
strued to  embrace  all  suits  which  are  not  of  equity  or  admiralty 
jurisdiction,  whatever  peculiar  form  they  may  assume  to  settle 
legal  rights.**^  But  the  provisions  of  the  seventh  amendment  did 
not  apply  to  a  preliminary  examination  under  the  fugitive  slave 
law,  such  a  proceeding  not  being  according  to  the  course  of  the  com- 
mon law,  but  constitutional  and  statutory.* •• 

Pravimoni  in  th4  State  CkmttitiuHonM. 

The  provisions  in  the  various  state  constitutions  relative  to  trial 
by  juiy  generally  declare  that  this  right  ^shall  remain  inviolate,"  or 
''shall  be  preserved,"  or  ''shall  be  as  heretofore."  But  in  some^  the 
right  is  expressly  limited  to  civil  cases  or  civil  issues,  or  even  to  civil 
cases  wherein  an  issue  of  f^ict  proper  for  a  jury  is  joined  in  a  court 
of  law.  In  several  states,  also,  cases  of  minor  cognisance  or  where 
only  a  small  amount  is  involved  are,  for  reasons  of  obvious  propriety, 
excepted  from  the  right  of  trial  by  jury.  And  in  several,  this  right 
is  denied  "in  cases  heretofore  used  and  practiced,"  which  means  that 
cases  which  were  tried  without  a  jury  according  to  the  established 
practice  at  the  time  of  the  adoption  of  the  constitution  are  not  to  be 
inclutKd  in  the  general  guaranty  of  that  right."* 

Meaning  af  Trioi  hy  Jury. 

"The  terms  'jury'  and  'trial  by  jury*  are,  and  for  ages  have  been, 
well  known  in  the  language  of  the  law.  They  were  used  at  the  adop- 
tion of  the  constitution,  and  always,  it  is  believed,  before  that  time, 
and  almost  always  since,  in  a  single  sense.  A  jury  for  the  trial  of  a 
cause  was  a  body  of  twelve  men,  described  as  upright,  well-qualified, 
and  lawful  men,  disinterested  and  impartial,  not  of  kin  nor  personal 
dependents  of  either  of  the  parties,  having  their  homes  within  the 
jurisdictional  limits  of  the  court,  drawn  and  selected  by  officers  free 
from  all  bias  In  favor  of  or  against  either  party,  duly  impanndled  un- 

iTt  Walker  v.  Sanvinet,  92  U.  S.  00. 

IT*  Parsons  t.  Bedford,  8  Pet  433,  447. 

!•«  Mmer  V.  McQuerry,  5  McLean,  460,  Fed.  Gas.  Na  0,588. 

iti  stim.  Am.  St  Law,  §f  72,  73. 
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der  the  direction  of  a  competent  court,  sworn  to  render  a  true  yerdict 
according  to  the  law  and  the  eyidence  given  them,  who,  after  hearing 
the  parties  and  their  eyidence,  and  receiving  the  instructioBS  of  the 
court  relatiye  to  the  law  inyolved  in  the  trial,  and  deliberating,  when 
necessary,  apart  from  all  extraneous  influences,  must  return  their 
unanimous  verdict  upon  the  issue  submitted  to  them."  ^^* 

Nwmber  and  ChmposUion  of  the  Jury. 

Wherever  the  right  of  trial  by  jury  is  preserved  and  guarantied  by 
the  constitutions,  a  common  law  jury  is  meant;  and  at  common  law 
a  jury  was  always  composed  of  twelve  men,  no  more  and  no  less. 
Therefore  it  is  not  lawful  for  the  legislature  (unless  specially  em- 
powered by  the  constitution)  to  provide  that  a  jury  for  the  trial  of 
civil  issues  in  cases  which  required  a  jury  at  common  law  may  be 
composed  of  a  less  or  greater  number  than  twelve."^  But  wherever 
facts  are  to  be  found  in  any  proceeding  in  which  a  juiy  was  not  re- 
quired by  the  common  law,  a  jury  of  any  number  may  be  authorized 
in  the  discretion  of  the  legislature;  and  as  juries  did  not  belong  to 
courts  held  by  justices  of  the  peace,  the  legislature,  if  it  authorizes 
juries  in  such  courts  at  all,  may  provide  that  thef  shall  consist  of 
a  different  number  of  men.*'*  It  was  also  a  part  of  the  trial  by 
jury  at  common  law  that  the  jurors  should  render  a  unanimoos  ver- 
dict Consequently,  to  provide  by  law  that  a  majority  of  a  petit  jury, 
or  less  than  the  whole  number,  may  render  a  verdict  in  any  case 
where  the  constitution  accords  the  party  the  right  to  a  jury  trial, 
would  be  unconstitutional.***  It  is  said,  however,  that  the  constitu- 
tional provision  that  the  right  of  trial  by  jury  shall  remain  inviolate 
does  not  necessarily  mean  trial  by  a  jury  of  the  vicinage.  Juries 
were  originally  selected  from  the  vicinage  because,  being  so  selected, 
they  were  more  likely  to  have  some  independent  knowledge  of  the 
matter  to  be  tried.  But  this  reason  no  longer  exists,  and  at  present 
the  only  reason  for  drawing  a  jury  from  the  vicinage  is  found  in  the 

It*  State  V.  McClear,  11  Nev.  89,  60. 

iss  Dowling  V.  State,  5  Smedes  &  M.  (Miss.)  664;  Pe(^le  v.  Kennedy,  2 
Parker,  Or.  R.  (N.  Y.)  812;  Vaughn  v.  Scade,  80  Ma  600;  Lamb  v.  LAne,  4 
Ohio  St  167;  People  v.  Justices,  74  N.  Y.  406. 

i«*  Work  V.  State,  2  Ohio  St  296. 

Its  Opinion  of  Justices,  41  N.  H.  660;  Kleinschmidt  v.  Dunphy,  1  Mont  11& 
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conyenience  of  parties  and  witnesses.^**  But  an  act  which  prohibits 
those  who  are  not  taxpayers  from  serving  on  juries  is  anderstood  to 
conflict  with  the  provisions  of  the  seventh  amendment  to  the  federal 
constitution.***  And  it  is  clearly  a  part  of  the  right  of  trial  by  jury, 
as  the  same  existed  at  conmion  law,  that  the  parties  should  have  the 
right  to  inquire  into  the  qualifications  and  impartiality  of  the  jurors, 
and  be  permitted  to  challenge  such  as  are  unfit  to  serve  or  are  biased 
against  them.***  An  act  providing  for  "struck  juries,"  on  the  de- 
mand of  either  party,  is  not  in  conflict  with  the  constitutional  pro- 
vision that  the  right  of  trial  by  jury  shall  remain  inviolate.*** 

Produce  of  Cburt  and  Jvry* 

In  a  trial  by  jury  the  judge  and  jury  have  different,  though  re- 
lated, duties  and  provinces.  The  facts  are  for  the  jury;  the  law 
for  the  court  And  the  jury,  within  their  own  province,  are  inde- 
pendent of  the  court;  that  is,  they  cannot  be  dictated  to  or  con- 
trolled iA  respect  to  their  verdict,  if  the  case  involves  disputed  ques- 
tions of  fact  and  conflicting  testimony.  It  is  the  duty  of  the 
judge  to  decide  questions  of  law  arising  in  the  course  of  the  trial, 
and  to  instruct  the  jury  as  to  the  law  which  should  govern  the  con- 
troversy. He  should  see  that  every  case  so  goes  to  the  jury 
that  they  have  clear  and  intelligent  notions  of  the  points  they  are 
to  decide,  and  to  this  end  he  should  give  necessary  instructions, 
whether  so  requested  by  counsel  or  not.***  It  is  not  error  for  the 
court  to  direct  the  jury  to  return  a  particular  verdict,  when  the  evi-. 
dence  is  so  conclusive  that  it  would  be  the  duty  of  the  court  to  set 
aside  a  different  verdict  as  against  the  evidence,  although  there  may 
be  some  slight  conflict  of  testimony.***  "Decided  cases  may  be  found 
where  it  is  held  that  if  there  is  a  scintilla  of  evidence  in  support  of 
a  case  the  judge  is  bound  to  leave  it  to  the  jury;  but  the  modern 
decisions  have  established  a  more  reasonable  rule,  to  wit,  that  be- 
lt* Tftylor  V.  Gardiner,  11  R.  I.  182.  But  compare  Swart  v.  KimbaU,  48 
Mich.  448,  5  N.  W.  685. 

i«T  Reece  v.  Knott,  3  Utah,  451,  24  Pac.  757. 

»•  Palmore  v.  State,  29  Ark.  248;   Paul  v.  Detroit,  82  Mich.  108. 

!••  Lommen  v.  Gaslight  Co.  (Minn.)  68  N.  W.  58. 

i»o  Owen  V.  Owen,  22  Iowa,  270. 

t*i  Coming  V.  NaU  Factory,  44  N.  Y.  577;   Nat'idnal  Bzch.  Bank  of  Boston 
V.  White.  30  Fed.  412.    Bnt  see  Curry  v.  Curry,  114  Pa.  St  867,  7  AtL  OL 
BIi.CON8T.L.-«8 
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fore  the  evidence  is  left  to  the  jury,  there  is  or  may  be  in  every  case 
a  preliminary  question  for  the  judge,  not  whether  there  is  literally 
no  evidence,  but  whether  there  is  any  upon  which  a  jury  can  prop- 
erly proceed  to  find  a  verdict  for  the  party  producing  it,  upon  whom 
the  burden  of  proof  is  imposed."  *•*  The  refusal  of  jurors  to  obey  a 
peremptory  instruction  to  find  a  verdict  for  one  of  the  parties  is 
reprehensible  in  the  highest  degree,  and  may  subject  them  to  punish- 
ment for  contempt.  In  such  a  case,  it  is  thought,  the  court  would 
have  authority  to  direct  the  entry  of  the  proper  verdict  without  the 
assent  of  the  jury.^**  In  some  of  the  states  the  judges  are  expressly 
forbidden  to  express  to  the  jury  any  opinion  on  the  facts.  But, 
where  there  is  no  such  specific  prohibition,  it  is  not  improper  for 
the  court  to  express  to  the  jury  its  opinion  upon  the  weight  and 
character  of  the  evidence,  if  in  the  end  the  question  is  left  to  the 
jury.*^*  But  it  should  be  observed  that  such  expressions  of  opin- 
ion as  to  the  evidence  are  very  different  in  character  from  the  in- 
structions of  law.  The  latter  are  imperatively  binding  on  the  jury ; 
not  so  the  former.  In  the  courts  of  the  United  States,  the  judges 
have  the  right  to  express  their  opinion  on  the  evidence,  and  their 
authority  in  this  particular  is  not  controlled  by  state  statutes  for- 
bidding such  a  practice  to  the  state  judges.  "Trial  by  jury  in  the 
courts  of  the  United  States  is  a  trial  presided  over  by  a  judge  with 
authority  not  only  to  rule  upon  objections  to  evidence  and  to  in- 
struct the  jury  upon  the  law,  but  also,  when  in  his  judgment  the 
due  adbiinistration  of  justice  requires  it,  to  aid  the  jury  by  explain- 
ing and  commenting  upon  the  testimony,  and  even  giving  them  his 
opinion  upon  questions  of  fact,  provided  only  he  submits  those  ques- 
tions to  their  determination."  *•• 
Jh  Whai  Proceedings  Trial  by  Jury  May  be  Claimed. 

In  view  of  the  way  in  which  the  guaranty  of  trial  by  Jury  is  ex- 
pressed in  the  seventh  amendment  and  in  the  state  constitutions,  as 
adverted  to  above,  it  is  settled  by  the  courts  that  the  guaranty  merely 
preserves  this  right  and  does  not  extend  it    Consequently,  a  trial 

10S  Commissioners  of  Marion  Co.  v.  Claris,  94  U.  S.  278. 
!••  CahlU  ▼.  Railroad  Co.,  20  C.  C.  A.  184,  74  Fed.  285. 
i»*  Rowell  V.  Fuller's  Estate,  50  Vt  688,  10  Atl.  853. 

x«s  U.  S.  y.  Philadelphia  &  R.  R.  Co.,  123  U.  S.  113,  8  Sop.  Ot  77;  Vlcksburg 
ft  B(L  R.  Co.  y.  Putnam,  118  U.  S.  545,  7  Sup.  Ct  L 
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after  tibia  method  may  be  claimed  as  a  matter  of  constitutional  right 
only  in  those  cases  where  it  could  have  been  demanded,  as  of  right, 
under  the  common  or  statutory  law  which  was  in  force  at  the  time 
the  constitution  was  adopted.***  The  right  of  trial  by.  jury,  it  is  said, 
Is  secured  by  the  guaranties  of  the  various  state  constitutions  in 
and  for  the  various  proceedings  of  l^al  cognizance  in  which  that 
mode  of  trial  was  employed  when  the  several  constitutions  were 
adopted,  having  regard  always  to  the  nature  and  character  of  the 
controversy,  and  not  to  the  mere  form  of  the  action  or  proceeding. 
But  it  is  not  imposed  upon  substantially  new  rights  and  proceedings 
arising  after  the  constitution.**^  And  not  every  case  which  is  not 
a  criminal  case  is  a  civil  one,  wherein,  by  the  constitution,  the  right 
of  trial  by  jury  shall  remain  inviolate;  but  that  term  embraces  such 
as  were  treated  as  civil  cases  when  the  constitution  went  into 
effect***  At  the  same  time,  it  is  important  to  remember  that  it  is 
not  the  form  of  the  proceeding  which  governs  here,  but  the  question 
whether  the  case  is  of  that  general  description  to  which  trial  by 
jury  was  anciently  considered  applicable.  Consequently  it  may  be 
said  with  propriety  that  the  constitutional  provisions  apply  to  all 
controversies  fit  to  be  tried  by  a  jury  according  to  the  rules  of  the 
common  law,  notwithstanding  the  particular  right  for  the  viola- 
tion of  which  the  action  is  brought  did  not  exist  at  common  law,  but 
was  created  by  a  statute  passed  after  the  adoption  of  the  con- 
stitution.*** In  the  courts  of  the  United  States  it  is  held,  with  re- 
gard to  suits  for  penalties  for  smuggling,  that  if  the  action  is  against 
the  master,  it  is  triable  by  jury,  but  if  against  the  vessel,  it  need  not 
be  so  tried.*** 
Proceedings  in  Which  the  PrimUge  <8  not  daimable. 

There  are  many  varieties  of  proceedings  or  controversies  in  which, 
for  the  reasons  just  stated,  a  trial  by  jury  cannot  be  claimed  as  a 
matter  of  constitutional  right    Tor  example,  in  the  trial  of  claims 

!••  Trlgally  v.  Mayor,  etc,  6  Gold.  (Tenn.)  382;  €opp  v.  Hennlker,  66  N.  H. 
179;  Harper  v.  Commissioners,  23  6a.  666;  People  v.  Phillips,  1  Bdm.  Sel. 
Oafl.  (N.  Y.)  386;  Ross  v.  Irving,  14  lU.  171. 

19  f  Commissioners  of  Mllle  Lacs  Ca  v.  Morrison,  22  Minn.  178. 

198  Lake  Brie,  W.  ft  St  L.  R.  Co.  v.  Heath,  9  Ind.  66& 

i»»  Plimpton  V,  Somerset,  88  Vt.  288. 

'00  U.  S.  T.  The  Queen,  4  B^i.  237,  Fed.  Cas.  No.  16,107. 
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against  the  government,  the  claimant  has  no  constitutional  right  to 
a  trial  by  jury.  The  government  cannot  be  sued  without  its  own 
consent  If  it  i)ermitB  the  judicial  asceriaiinment  and  enforcement 
of  claims  against  it,  the  proceedings  thereon  are  not  suits  at  common 
law.  It  may  establish  tribunals  for  the  hearing  of  such  claims  and 
regulate  their  procedure  as  it  may  see  fit  And  the  party  has  no 
other  mode  of  establishing  his  claim  than  that  pointed  out  by  the 
statute.  The  allowance  of  such  actions  is  an  act  of  grace,  and  the 
government  is  under  no  obligation  to  accord  him  a  trial  by  jury.'*^* 
Again,  the  power  to  punish  for  contempts  is  incident  to  all  courts 
of  record.  Gases  of  contempt  of  court  were  never  triable  by  jury, 
but  long  before  the  adoption  of  the  constitutions  it  was  within  the 
power  of  the  court  to  proceed  summarily  in  such  cases.  Moreover, 
the  very  object  of  such  proceedings  would  be  defeated  in  many  in- 
stances if  it  were  necessary  to  invoke  the  judgment  of  a  jury.  Con- 
sequently the  smnmary  punishment  of  contempts  Is  no  violation  of 
the  constitutional  right  of  trial  by  jury.**®*  So  also,  in  the  assessment 
and  collection  of  taxes,  the  constitutional  provisions  relating  to  trial 
by  jury  do  not  apply;  and  the  tax  payer  cannot  complain  of  the  mode 
of  proceeding  if  he  is  given  an  opportunity  to  defend  against  the 
legality  of  the  tax  or  the  liability  of  his  property  before  some  com- 
petent board!  or  tribunal.*®*  In  quo  warranto  proceedings,  accord- 
ing to  the  opinion  prevailing  in  some  of  the  states,  there  is  no  con- 
stitutional right  of  trial  by  jury,  although  this  is  not  everywhere  ad- 
mitted.*®* Neither  is  this  mode  of  trial  claimable  as  of  right  in 
divorce  proceedings,  unless  especially  made  applicable  thereto  by 
law.*®*  In  proceedings  for  the  appropriation  of  private  property  for 
public  use,  under  the  power  of  eminent  domain,  the  owner  has  no 
constitutional  right  to  a  trial  by  jury,  unless,  as  is  the  case  in  some 
of  the  states,  the  constitution  expressly  gives  it    The  proceeding  is 

«•!  McBlrath  V.  U.  S.,  102  U.  S.  426. 

«o»  u.  S.  V.  Hudson,  7  Cranch,  32;  Ex  parte  Wall,  107  U.  S.  265,  2  Sup.  Ot 
569;  Garrl^s  v.  State,  93  Ind.  239;  State  t.  Doty,  32  N.  J.  Law,  403. 

tot  Clocheco  MaauT g  Co.  t.  Strafford,  51  N.  H.  455;  GommlSBlotDers  of  MUle 
Lacs  Ck>.  y.  Morrison,  22  Minn.  178;  Harper  t.  Commissioners,  23  Ga.  566. 

to«  See  State  t.  Lupton,  64  Mo.  415;  State  y.  Vail,  53  Mo.  97;  Peoi^e  y. 
Albany  &  S.  B.  Co.,  57  N.  Y.  161;  People  y.  Doesburg,  16  Mich.  138. 

SOB  Coffin  T.  Coffin,  55  Me.  361;  Cassldy  y.  Sullivan,  64  Cal.  266,  28  Pac.  284. 
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in  the  nature  of  an  appraisement  or  arbitration,  rather  than  a  suit.**' 
So  again,  the  appointment  of  a  guardian  or  committee  for  an  insane 
person,  a  spendthrift,  or  an  habitual  drunkard,  is  not  r^arded  as 
one  of  the  cases  in  which  a  jury  trial  is  preserved  by  the  constitu- 
tion.**^ And  a  statute  authorizing  the  commitment  of  infants  to  the 
house  of  refuge,  without  a  trial  by  jury,  is  constitutional.***  So  also, 
in  {proceedings  supplementary  to  execution,  the  debtor  is  not  entitled, 
under  the  constitutional  guaranty,  to  a  trial  by  jury.***  Whether 
•r  not  the  trial  by  jury  may  be  claimed  aa  of  right  in  proceedings  to 
determine  a  contested  election  is  still  an  unsettled  question.  In  some 
of  the  states,  the  courts  hold  that  such  an  issue  may  be  determined 
without  a  jury;  in  others,  a  contrary  opinion  prevails.*** 

Eqa/Uy  Qua. 

The  distinctioB  between  actions  at  law  and  suits  in  equity  was 
established  in  this  country  before  the  adoption  of  the  constitutions, 
and  in  equity  proceedings  a  jury  was  not  employed.  It  results  that 
those  constitutional  provisions  which  preserve  the  right  of  trial  by 
jury,  or  declare  that  it  shall  remain  ^^inviolate,''  do  not  extend  the 
guaranty  to  equitable  proceedings  such  as  were  used  to  be  tried  with- 
out a  jury  before  the  constitutions  went  into  effect.****  For  example, 
the  practice  of  uniting  the  l^al  cause  of  action  for  the  mortgage 
debt  with  the  equitable  remedy  in  foreclosure,  rendering  the  whole 
an  equitable  proceeding,  existed  in  many  of  the  states  before  the 
adoption  of  the  constitutions,  and  hence  the  parties  in  such  a  pro- 
ceeding cannot  now  claim  a  jury  trial  of  the  issue  upon  the  debt.*** 
But  still,  the  legislature  cannot  convert  a  legal  right  into  an  equitable 

ao«  Pemisylvania  R.  Go.  v.  First  G^erman  Congregation,  68  Pa.  St  445;  Liv- 
IngBton  V.  Mayor  of  New  York,  8  Wend.  (N.  Y.)  85;  Butler  v.  Worcester,  112 
Mass.  541. 

«•»  Gaston  v.  Babcock,  6  Wis.  503;  Hagany  v.  Ctohnen,  20  Ohio  St  88; 
Black  Hawk  Oo.  v.  Springer,  58  Iowa,  417, 10  N.  W.  79L 

«•«  Bx  parte  Grouse,  4  Whart.  (Pa.)  9. 

to»  Kennesaw  MlUs  Go.  v.  WaUter,  19  S.  0. 104. 

aio  Gompare  Bwlng  v.  PlUey,  48  Pa.  St  884;  State  v.  Lewis,  51  Gonn.  118; 
State  V.  Gleason,  12  Pla.  100;  People  v.  Glcotte,  16  Mich.  288. 

211  Goodyear  v.  Providence  Rubber  Go.,  2  Gllff.  351,  Fed.  Gas.  No.  6,588; 
Wynkoop  v.  Gooch,  89  Pa,  St  450;  Bellows  v.  Bellows,  58  N.  H.  60. 

SI 3  StlUweU  V.  Kellogg,  14  Wis.  461;  Mlddletown  Sav.  Bank  v.  Bacharach, 
46  Gonn.  518;  Oarmlchael  v.  Adams*  91  Ind.  526. 
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right,  so  as  to  infringe  upon  the  right  of  trial  by  jnry.*^*  Fop  in 
stance,  the  constitutional  right  to  trial  by  jury  applies  to  an  action 
to  abate  a  nuisance  and  recover  the  damage  occasioned  thereby,  al- 
though the  complaint  is  in  form  as  for  equitable  relief  and  the  prayer 
for  damages  may  be  regarded  as  incidental  thereta*** 
AdmiraUy  Jurisdiction. 

The  judicial  power  of  the  United  States  is  extended  by  the  consti- 
tution to  all  cases  of  admiralty  and  maritime  jurisdiction.  But  cases 
arising  in  the  admiralty  are  not  **suitB  at  common  law"  within  the 
meaning  of  the  seventh  amendment,  and  consequently  the  admiralty 
courts  may  proceed  to  the  determination  of  causes  properly  before 
them  without  the  aid  of  a  jury;  and  this  is  the  case  even  where  the 
jurisdiction  is  extended  to  controversies  which  were  not  originally 
within  the  scope  of  the  admiralty.**" 
Summary  Proceeding$, 

There  are  certain  kinds  of  proceedings  (usually  described  as  **8um- 
mary'O  in  which,  by  the  ancient  practice  of  the  courts,  a  liability 
could  be  fixed  upon  persons  connected  with  the  court  or  with  the 
course  of  proceedings  therein,  without  the  intervention  of  a  jury. 
And  these  proceedings  still  remain  lawful,  notwithstanding  the  guar- 
anties in  the  constitutions.  Thus,  a  law  authorizing  summary  pro- 
ceedings by  motion  against  a  sheriff  and  his  sureties  for  official  mis- 
conduct, is  no  violation  of  the  constitution.^**  So  the  sureties  on 
bonds  given  in  the  course  of  judicial  proceedings,  such  as  appeal 
bonds,  writ  of  error  bonds,  and  bonds  for  costs,  are  liable  to  have 
judgment  entered  against  them  on  such  bonds  without  a  trial  by 
jury.**^ 
Peremptory  Nonmiti. 

Notwithstanding  some  difference  of  opinion,  it  is  now  generally 
agreed  that  the  right  of  trial  by  jury  does  not  include  the  right  to 
have  the  jury  render  a  verdict  in  cases  where  the  law  is  deariy 

«!•  Norrls*  Appeal,  64  Pa.  St  276. 

«i*  Hudson  V.  Caryl.  44  N.  Y.  553;  Hyatt  T.  Myera.  73  N.  C.  282. 
ti«  Insurance  Co.  v.  Dunham,  11  Wall.  1;  Sheppard  v.  Steele,  43  N.  T.  62. 
«!•  Lewis  ▼.  Garrett,  6  How.  (Miss.)  434. 

«i7  Bank  of  Columbia  v.  Okely,  4  Wheat.  235;   Whltehurst  r.  Goleen,  68  III 
247;  Glldersleeve  v.  People,  10  Barb.  (N.  y.)  35;  Young  ▼.  Wise,  45  Ga.  81. 
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against  the  plalntiflf.  The  jury  are  to  try  and  determine  the  facta^ 
but  it  is  the  court  which  must  declare  the  law  applicable  to  the  facts. 
Consequently,  when  the  judge,  at  the  close  of  the  plaintiffs  evidence, 
orders  a  peremptory  nonsuit,  on  the  ground  that,  conceding  all  the 
facts  which  the  jury  could  find  from  the  evidence,  those  facts  are  not 
sufficient  to  establish  a  liability  against  the  defendant,  such  action 
is  no  violation  of  the  plaintiff's  constitutional  rights.*** 

Oompubory  Reference. 

In  some  of  the  states,  before  the  adoption  of  the  constitutions,  the 
practice  of  ordering  references,  especially  in  cases  involving  the  ex- 
amination of  a  long  account,  was  in  use  and  sanctioned  by  law. 
In  those  jurisdictions,  therefore,  such  a  practice  is  still  permissible, 
and  a  compulsory  reference,  in  suitable  cases,  is  no  infringement  of  the 
constitutional  rights  of  suitors.***  But  in  the  courts  of  some  of  the 
other  states,  as  also  in  those  of  the  United  States,  it  is  not  lawful  to 
deprive  a  party  of  his  right  to  a  trial  by  jury  by  compelling  him. 
against  his  will,  to  submit  his  cause  to  the  decision  of  arbitrator 
or  referees.**** 

BestriciMM  on  the  Right, 

The  constitutions  were  intended  not  merely  to  secure  the  right  of 
trial  by  jury,  but  also  to  insure  that  it  should  be  continued  in  ex 
istence  as  a  substantial  and  valuable  protective  right  to  private  suit- 
ors.   Now  it  is  evident  that  it  would  be  entirely  feasible  for  a  state 
legislature,  if  so  minded,  to  impose  such  onerous  and  oppressive  re- 
strictions or  conditions  upon  this  right  as  to  moke  it  practically  un- 
availing to  a  party  for  his  protection,  yet  without  denying  it  in  ex- 
press terms.    But  this  would  be  a  palpable  violation  of  the  spirit 
and  intent  of  the  constitutional  provision,  and  the  courts  would 
hold  any  such  restrictions  upon  the  right  as  not  less  unconstitutional 
than  the  total  denial  of  it***    But  such  a  result  could  not  be  predi- 
al* Mmin  V.  Mayor,  etc.,  of  Pittsburgh,  40  Pa.  St  364;   Naugatuck  R.  O 
V.  Waterbory  Button  Co.,  24  Conn.  468.    See  Baylis  v.  Travelers'  Ins.  Co  . 
113  U.  S.  816,  5  Sup.  Ot  494. 
«!•  Lee  V.  TiUotson,  24  Wend.  (N.  Y.)  337;  Mead  v.  Walker,  17  Wis.  189. 
"0  u.  S.  V.  Rathbone,  2  Paine,  678,  Fed.  Cas.  No.  16,121;   Rhlnes  v.  Clark, 
51  Pa.  St  96;  Bemhelm  v.  Waring,  79  N.  C.  56. 
sai  Flint  River  Steamboat  Co.  v.  Foster,  6  6a.  194. 
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cated  of  any  provisions  which  imposed  conditions  to  the  exercise  of 
the  right  which  were  merely  reasonable  and  not  prohibitive  limita- 
tions, and  did  not  dog  it  unduly.  For  instance,  there  is  no  valid 
objection  to  a  law  requiring  that  a  party  who  demands  a  trial  by 
jury  shall  pay  a  reasonable  jury  fee.'^^  And  so  a  statute  authorizing 
a  ju^tgment  by  default  to  be  entered  in  case  the  defendant  does  not 
within  a  reasonable  limited  time  file  a  suflftcient  aflfldavit  of  defense, 
is  not  an  unreasonable  restriction  upon  the  right  of  trial  by  jury.^** 
But  on  the  other  hand,  it  is  held  that  an  act  making  an  auditor's  re- 
port prima  facie  evidence  of  the  facts  found  by  him  on  the  trial  be- 
fore the  jury  impairs  the  constitutional. right  of  trial  by  jury,  *1f 
the  jury  can  be  compelled  to  give  their  verdict,  not  upon  the  issue  be- 
tween the  parties,  but  upon  the  question  whether  an  auxiliary  deci- 
sion of  that  issue  is  right,  giving  to  that  auxiliary  decision  as  evi- 
dence of  it-s  own  correctness  such  weight  as  the  legislature  chooses 
to  prescribe,  the  constitutional  guaranty  of  trial  by  jury  is  a  delu- 
sion; and  if  that  guaranty  can  be  repealed  by  legislative  circumlocu- 
tion, every  other  constitutional  guaranty  is  a  constitutional  farce."*** 

Jury  IWol  AUowed  on  Appeal. 

It  is  generally  considered  that  there  is  no  impairment  of  the 
right  of  trial  by  jury,  although  the  statute  authorizes  a  justice  of  the 
peace  or  other  inferior  court  or  magistrate  to  decide  causes  without 
a  jury,  provided  that  the  party  who  is  compelled  to  submit  his  cause 
to  the  judgment  of  such  a  court  is  allowed  an  unrestricted  right  of 
appeal  to  a  court  which  proceeds  with  the  aid  of  a  jury.***  But  the 
better  opinion,  in  regard  to  criminal  cases,  is  that  the  right  of  trial 
by  jury  means  the  right  to  such  a  trial  in  the  first  instance,  and 
not  a  right  to  appeal  from  a  conviction  by  a  magistrate.***  And  it 
is  not  easy  to  discover  the  difference  in  principle  between  civil  and 
criminal  cases«  in  respect  to  the  exercise  of  this  ricrht 

st3  Adams  v.  Gorriston,  7  Minn.  456  (Gil.  865). 

sst  Lawrance  v.  B&rm,  86  Pa.  St.  225;  Dortlc  v.  Lockwood,  61  Ga.  298. 

»«  King  V.  Hopkins,  57  N.  H.  884;  Plimpton  v.  Somerset,  88  Vt  288. 

ss»  Gaston  v.  Babcock,  6  Wis.  503;  Haines  v.  Levin,  51  Pa.  St  412;  Norrls- 
town  Turnpike  Oo.  v.  Bnrket,  26  Ind.  58. 

226  Gallan  v.  Wilson,  127  U.  S.  540,  8  Sup.  Ot  1801;  In  re  Dana,  7  Ben.  1, 
Fed.  Oas.  No.  8,664. 
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Waiver  of  Ihe  RighU 

By  the  constitutions  of  several  of  the  states  it  is  proyided  that  the 
right  of  trial  by  jury  may  be  waived  by  the  parties  in  all  civil  issues. 
But  even  without  this  clause  it  would  be  entirely  competent  for  those 
interested  to  agree  that  the  court  should  proceed  to  determine  the 
cause  without  a  jury.**^  Accordingly,  when  the  defendant  has  an 
opportunity  to  demand  a  trial  by  jury,  and  omits  to  do  so,  he  cannot 
complain  that  his  constitutional  rights  are  denied  him  if  the  trial 
proceeds  without  a  jury.***  And  so,  where  a  default  is  suffered  in 
an  action  for  damages,  the  court  may  proceed  to  assess  the  damages. 
The  defendant  has  no  constitutional  right  to  have  them  assessed  by  a 
jury.*" 

ssT  Greason  v.  Keteltas,  17  N.  Y.  491;  BaM  v.  Mayor,  etc,  74  N.  Y.  882; 
Garrison  ▼.  Hollins,  2  Lea  (Tenn.)  684. 

ss<  Flint  River  Steamboat  Ckx  v.  Foster,  6  Ga.  194;  Leahy  t.  Dunlap,  6  Oolo. 
K2;  Foster  t.  Morse,  182  Mass.  864. 

"•  Baymond  v.  Railroad  Oo..  48  Ooim.  606;  Hopkins  v.  Ladd,  86  DL  17& 
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CHAFTEB  XTX, 

POLITIOAL  AND  PUBLIC  RIGHTS. 

224-229.  Citizenship. 

230.  Doable  Citizenship  in  the  United  States. 

231.  PrlYllegee  of  Citizens  of  the  United  States. 
282-234.  The  Right  of  Suffrage. 

285.  Freedom  of  Speech  and  of  the  Press. 

236.  Same—CSrlticisms  of  Grovemment. 

287.  Same— Censorship  of  the  Press. 

28&-242.  Same— Privileged  Communications. 

243.  The  Right  of  Assembly  and  Petition. 

244.  Disfranchisement. 

CITIZENSHIF. 

284.  The  fourteenth  amendment  to  the  federal  constitu- 
tion declares  that  "all  persons  bom  or  naturalized  in  the 
United  States,  and  subject  to  the  Jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  state  wherein  they 
reside." 

226.  With  respect  to  the  manner  of  acquiring  dtizen- 
8hii>,  the  citizens  of  the  United  States  are  divided  into  two 
classes: 

(a)  Native  bom  citizens. 

(b)  Naturalized  citizens. 

226.  Citizenship  in  the  United  States  is  not  restricted 
to  adults  or  males,  but  belongs  equally  to  women  and 
children. 

227.  Corporations  cannot  be  citizens  of  the  United  States. 

228.  The  native  Indians,  though  bom  within  the  United 
States,  can  become  citizens  only  by  naturalization. 

229.  The  right  of  expatriation  is  fully  recognized  in  this 
country. 

Before  the  adoption  of  the  fonrteenth  amendment,  the  rights  an^ 
status  of  a  citizen  of  the  United  States  were  very  doubtful.    It  was 
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even  uncertain  whether  there  was  anything  under  the  federal  sys- 
tem corresponding  to  citizenship  in  the  several  states.  Many  pub- 
licists contended  that  if  there  was  a  citizenship  of  the  United  States, 
it  was  possessed  by  virtue  of,  and  resulted  from,  citizenship  in  a 
state.  This  of  course  excluded  from  the  definition  of  citizenship  all 
the  residents  of  the  United  States  who  were  not  citizens  of  some 
state,  including  the  inhabitants  of  the  territories  and  of  the  District 
of  Columbia,  Indians,  and  negroes.  These  persons,  it  was  thought 
by  some,  were  not  citizens  at  all.  In  the  Dred  Scott  Case,  Chief  Jus- 
tice Taney  stated  that  the  question  at  issue  was  as  follows:  ^Oan 
a  negro,  whose  ancestors  were  imported  into  this  country  and 
sold  as  slaves,  become  a  member  of  the  political  community  formed 
and  brought  into  existence  by  the  constitution  of  the  United  States, 
and  as  such  become  entitled  to  all  the  rights  and  privileges  and  im- 
munities guarantied  by  that  instrument  to  the  citizen?  One  of 
which  rights  is  the  privilege  of  suing  in  a  court  of  the  United  States 
in  the  cases  specified  in  the  constitution."  And  this  question  was 
answered  in  the  negative.* 

The  purpose  of  the  fourteenth  amendment  was  to  secure  to  the 
newly  emancipated  colored  race  the  rights  and  privileges  which  be- 
longed to  them,  since  the  abolition  of  slavery  by  the  thirteenth 
amendment,  in  common  with  all  others  living  under  the  protection 
of  federal  law.  It  conferred  upon  them  citizenship  in  the  United 
States,  with  all  its  privileges.  It  did  not  make  them  citizens  of 
the  states.  But  it  gave  them  the  right  to  acquire  citizenship  in  a 
state,  in  addition  to  their  federal  citizenship,  by  residence  therein. 
Though  necessarily  general  in  its  terms,  this  amendment  applies 
especially  and  peculiarly  to  these  people.  There  have  been  very 
few  cases  in  which  its  benefits  have  been  invoked  by  any  others. 
It  is  held  that  no  white  person  born  within  the  limits  of  the  United 
States  and  subject  to  their  jurisdiction,  or  bom  without  those  lim- 
its and  subsequently  naturalized,  owes  his  status  of  citizenship  to 
the  amendment'  The  promotion  of  colored  persons  to  citizenship, 
by  this  provision,  is  an  admission  of  them  to  all  the  rights  and  priv- 
ileges of  white  citizens  in  the  same  manner  and  to  the  same  extent 
They  cannot  be  distinguished  from  other  citizens,  by  legislation,  for 

1  Dred  Scott  v.  Sandftird,  19  How.  393,  403. 
M  Van  Yalkenburg  v.  Brown»  43  GaL  43. 
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any  of  the  causes  which  previously  characterized  their  want  of 
citizenship.*  But  at  the  same  time,  it  must  be  remembered  that  the 
fourteenth  amendment  does  not  add  to  the  privileges  or  immunities 
of  citizens,  but  only  furnishes  additional  protection  for  the  privi- 
leges already  existing.* 

Definition  of  (Xtvsenahip. 

Citizenship  is  the  status  or  character  of  being  a  citizen.  And  a 
citizen  of  a  given  state  or  country  is  one  who  owes  it  allegiance  and 
is  entitled  to  its  protection.*  The  two  correlative  ideas  of  alle- 
giance and  protection  form  the  basis  of  the  legal  and  political  con- 
ception of  citizenship.  The  citizen  is  subject  to  the  jurisdiction  of 
his  country  and  to  its  laws.  He  owes  it  loyalty,  his  services  at  need, 
and  his  money  to  defray  its  expenses.  In  return  he  is  entitled  to 
claim  its  protection  against  domestic  violence  and  foreign  oppres- 
sion. The  possession  of  civic  rights  is  not  the  test  of  citizenship. 
There  are  many  who  are  legally  incapable  of  voting  for  public  offi- 
cers or  of  filling  the  offices  themselves,  who  are  none  the  less  citi- 
sens.  Neither  is  mere  inhabitancy  of  a  country  a  test  of  citizenship. 
For  resident  aliens  owe  a  local  and  temporary  allegiance  to  the 
state  wherein  they  live  and  are  amenable  to  its  ordinary  laws.  But 
where  the  two  characteristics  of  allegiance  and  protection  are  found 
in  their  completeness  and  together,  there  citizenship  exists. 

Native  Bom  OUizen». 

The  fourteenth  amendment  divides  the  citizens  of  the  United 
States  into  two  classes.  First,  those  who  are  bom  in  the  United 
States  and  subject  to  the  jurisdiction  thereof.'  Second,  those  who 
are  naturalized  in  the  United  States  and  subject  to  the  Jurisdiction 
thereof.     In  order  to  belong  to  the  first  class  two  things  must  con- 

*  Bums  V.  State,  48  Ala.  105. 

4  Minor  V.  Happersett,  21  Wall.  162. 

■  Allegiance  Is  the  obedience  due  to  the  sovereign;  and  persona  bom  In  the 
allegiance  of  the  king  are  his  natural  subjects  and  no  aliens.  The  aUegiance 
is  not  limited  to  any  spot,  and  is  due  to  the  king  in  his  natural  capacity,  rather 
than  his  political  capacity.    Calvin's  Case,  2  How.  St  Tr.  569. 

•  An  act  of  congress  passed  in  1866  provides  that  "all  persons  bom  in  the 
United  States,  and  not  subject  to  any  foreign  power,  excluding  Indians  not 
taxed,  are  declared  to  be  citizens  of  the  United  States."  Bev.  St  U.  8.  f 
1992. 
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cur.  The  person  must  have  been  born  within  the  United  States 
and  subject  to  the  jurisdiction  thereof.  This  jurisdiction  ''must  at 
the  time  be  both  actual  and  exclusive.  The  words  mentioned  except 
from  citizenship  children  bom  in  the  United  States  of  persons  en- 
gaged in  the  diplomatic  service  of  foreign  governments,  such  as 
ministers  and  ambassadors,  whose  residence,  by  a  fiction  of  public 
law,  is  regarded  ao  a  part  of  their  own  country.  This  extra-terri- 
toriality  of  their  residence  secures  to  their  children  born  here  all 
the  rights  and  privileges  which  would  inure  to  them  had  they  been 
bom  in  the  country  of  their  parents.  Persons  bom  on  a  public  ves- 
sel of  a  foreign  country,  whilst  within  the  waters  of  the  United  States 
and  consequently  within  their  territorial  jurisdiction,  are  also  ex- 
cepted. They  are  considered  as  bora  within  the  country  to  which 
the  vessel  belongs.  In  the  sense  of  public  law,  they  are  not  bom 
witbin  the  jurisdiction  of  the  United  States."  ^  So  if  a  stranger  or 
traveler  passing  through  the  country,  or  temporarily  residing  here, 
but  who  has  not  himself  been  naturalized  and  who  claims  to  owe  no 
allegiance  to  our  government,  has  a  child  born  here,  who  goes  out  of 
the  country  with  his  father,  such  child  is  not  a  citizen  of  the  United 
States,  because  he  was  not  subject  to  its  jurisdiction."  But  the  chil- 
dren, bora  within  the  United  States,  of  permanently  resident  aliens, 
who  are  not  diplomatic  agents  or  otherwise  within  the  excepted 
classes,  are  citizens.  And  this  is  true  even  where  the  parents  belong 
to  a  race  of  personti  (such  as  the  Chinese)  who  cannot  acquire  citizen- 
ship for  themselves  by  naturalization.^    Children  of  American  par- 

T  In  re  Look  Tin  Sing,  21  Fed.  005. 

•  MlUer,  Oonst.  279. 

» In  re  Look  Tin  Sing,  21  Fed.  005;  In  re  Wong  Kim  Ark,  71  Fed.  882.  In 
the  case  last  cited  it  was  said:  "At  the  common  law,  if  the  parent  be  under 
the  actual  obedience  of  the  king,  and  the  place  of  the  child's  birth  be  within  the 
king's  obedience  as  well  as  In  the  dominion,  the  child  becomes  a  subject  of 
the  realm;  In  other  words,  birth  within  the  realm  was  deemed  conclusive.  This 
was  decided  In  Calvin's  Case,  reported  by  Lord  Ooke,  7  Ck)ke,  1,  and  has 
always  been  recognized  as  the  common-law  doctrine.  1  Bl.  Gomm.  866;  2 
Kent,  Oomm.  9;  Lynch  v.  Clarke,  1  Sandf.  Ch.  (N.  T.)  683;  U.  S.  v.  Rhodes, 
1  Abb.  U.  S.  28,  Fed.  Cas.  No.  16,151.  By  the  law  of  nations,  birth  follows 
the  poUtical  status  of  the  father,  and  of  the  mother  when  the  child  is  megltl- 
mate.  Bar,  Int  Law,  S  31;  Vatt,  Law  Nat.  §§  212-215;  Sav.  Prlv.  Int  Law, 
f  351.  The  fourteenth  amendment  to  the  constitution  of  the  United  States 
must  be  controlling  upon  the  Question  presented  for  decision  in  this  matter, 
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ents  born  abroad  are  also  considered  as  within  the  priyil^^e  of  cit- 
izenship,  if  the  residence  of  their  parents  abroad  was  only  temporary. 
An  act  of  congress,  passed  before  the  fourteenth  amendment,  bnt 
probably  not  repealed  by  it,  provides  that  persons  bom  out  of  the 
limit*  and  jurisdiction  of  the  United  States,  whose  fathers  are,  at  the 
time  of  such  birth,  citizens  of  the  United  States,  shall  be  deemed  and 
considered  citizens  of  the  United  States;  provided,  however,  that  the 
rights  of  citizenship  shall  not  descend  to  persons  whose  fathers  never 
resided  in  the  United  States.^^  This  statute  is  in  affirmance  of  the 
common  law.  '^By  the  common  law,  when  a  subject  is  traveling  or 
sojourning  abroad,  either  on  the  public  business  or  on  a  lawful  oc- 
casion of  his  own,  with  the  express  or  implied  license  and  sanction 
of  the  sovereign,  and  with  the  intention  of  returning,  as  he  con- 
tinues under  the  protection  of  the  sovereign  power,  so  he  retains  the 
privileges  and  continues  under  the  obligations  of  his  allegiance,  and 
his  children,  though  bom  in  a  foreign  country,  are  not  born  under 
foreign  allegiance,  and  are  an  exception  to  the  rule  which  makes 
the  place  of  birth  the  test  of  citizenship."  **      The  infant  children  of 

irrespective  of  what  the  common-law  or  international  doctrine  is.  Bat  the  in- 
terpretation thereof  is  undonbtediy  confused  and  complicated  by  the  existence 
of  these  two  doctrines,  in  view  of  the  ambiguous  and  uncertain  meaning  of  the 
qualifying  iriirase,  'subject  to  the  Jurisdiction  thereof/  which  renders  It  a  de- 
batable question  as  to  which  rule  the  provision  was  Intended  to  declare. 
Whatever  of  doubt  there  may  be  Is  with  respect  to  the  interpretation  of  that 
phrase.  Does  it  mean  'subject  to  the  laws  of  the  United  States,*  comprehend- 
ing, in  this  expression,  the  aUegiance  that  aliens  owe  in  a  foreign  country  to 
obey  its  laws;  or  does  it  signify  'to  be  subject  to  the  poUticai  Jurisdiction  of 
the  United  States,'  in  the  sense  that  is  contended  for  on  the  part  of  the  gor- 
emment?  This  question  was  ably  and  thoroughly  considered  in  Be  Ixx)k  Tin 
Sing,  supra,  where  it  was  held  that  it  meant  subject  to  the  laws  of  the  United 
States."  The  reader's  attention  is  further  directed  to  the  case  of  Lynch  v. 
Clarke,  1  Saudf.  Gh.  (N.  Y,)  583,  where  the  common-law  rule  of  citizenship  by 
birth  within  the  Jurisdiction  is  stated,  recognized,  and  declared  to  be  the  law 
of  the  United  States. 

10  Rev.  St  U.  S.  S  1993.  But  one  who  was  bom  in  Canada,  of  parents  of 
African  blood  bom  In  Virginia  and  held  there  as  slaves  until  th^  emigrated  to 
Canada,  does  not,  by  removing  to  the  United  States,  become  a  citizen.  The 
case  of  such  a  person  is  not  covered  either  by  the  fourteenth  amendment  or  by 
the  act  of  congress  mentioned.  Hedgman  y.  Board  of  Begistratlon,  26  Mich. 
61. 

11  liudlam  y.  Ludlam»  81  Barb.  (N.  Y.)  480. 
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aliens,  though  bom  ont  of  the  United  States,  if  dwelling  within  the 
United  States  at  the  time  of  the  naturalization  of  their  parents,  be- 
come citizens  bj  such  naturalization.** 
Women  and  Children* 

We  have  said  that  citizenship  does  not  necessarily  include  the  right 
of  voting.  This  is  apparent  from  the  language  of  the  fourteenth 
amendment^  which  does  not  declare  that  ''all  adult  males"  are  citi- 
zens, but  that  ''all  persons"  bom  or  naturalized  in  the  United  States 
and  subject  to  the  jurisdiction  thereof  are  citizens  of  the  United 
States.  It  follows  from  this  that  females  and  minors  are  equally 
citizens  of  the  United  States,  if  they  fulfill  the  conditions  as  to  birth 
or  naturalization,  as  are  those  invested  with  the  suffrage.** 

OorpcfraiixmB. 

Although  a  private  corporation  is  regarded  as  a  "person"  for  many 
legal  purposes,  yet  as  it  can  neither  be  born  nor  naturalized,  it  can- 
not be  considered  as  a  citizen  of  the  United  States,  under  the  provi- 
sions of  the  amendment*^ 
hidicvM. 

In  regard  to  the  Indians,  it  has  been  said:  "Neither  are  the  orig- 
inal inhabitants  of  the  country  citizens  so  long  as  they  preserve  their 
tribal  relations  and  recognize  the  headship  of  their  chiefs,  notwith- 
standing that,  as  against  the  action  of  our  own  people,  they  are 
under  the  protection  of  the  laws,  and  may  be  said  to  owe  a  quali- 
fied allegiance  to  the  government  When  living  within  territory 
over  which  the  laws,  either  state  or  territorial,  are  extended,  they 
are  protected  by  and  at  the  same  time  held  amenable  to  those  laws 
In  all  their  intercourse  with  the  body  politic  and  with  the  indi- 
viduals composing  it  But  they  are  also,  as  a  quasi  foreign  people, 
regarded  as  being  under  the  direction  and  tutelage  of  the  general 
government,  and  subjected  to  peculiar  r^ulations  as  dependent 
communities.  They  are  'subject  to  the  jurisdiction'  of  the  United 
States  only  in  a  much  qualified  sense,  and  it  would  obviously  be 
inconsistent  with  the  semi-independent  character  of  such  a  tribe, 
and  with  the  obedience  they  are  expected  to  render  to  their  tribal 

i«  West  ▼.  West,  8  Paige  (N.  Y.)  433. 
It  Minor  ▼.  Happersett,  21  Wall.  162. 

i«  Paul  V.  Virginia,  8  Wall.  168;  Insurance  Ga  v.  New  Orleans,  1  Woods,  85, 
Fed.  GaiL  No.  7,052. 
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head,  that  they  should  be  Tested  with  the  complete  rights,  or,  on 
the  other  hand,  subjected  to  the  full  responsibilities,  of  American 
citizens."*'^  And  it  is  held  that  an  Indian,  bom  in  the  United 
States  and  a  member  of  a  tribe^  cannot,  by  merely  separating  him- 
self from  his  tribe  and  taking  up  his  residence  among  white  citi- 
zens, become  a  citizen  and  claim  the  right  to  vote.  Said  the  court: 
"Indians  bom  within  the  territorial  limits  of  the  United  States, 
members  of,  and  owing  immediate  allegiance  to,  one  of  the  Indian 
tribes  (an  alien  though  dependent  power),  although  in  a  geographical 
sense  bom  in  the  United  States,  are  no  more  ^m  in  the  United 
States  and  subject  to  the  jurisdiction  thereof,'  within  the  mean- 
ing of  the  first  section  of  the  fourteenth  amendment,  than  the  chil- 
dren of  subjects  of  any  foreign  government  bom  within  the  domain 
of  that  government,  or  the  children,  bom  within  the  United  States, 
of  ambassadors  or  other  public  ministers  of  foreign  nations.  Such 
Indians,  then,  not  being  citizens  by  birth,  can  only  become  citizens 
in  the  second  way  mentioned  in  the  fourteenth  amendment,  by  be- 
ing 'naturalized  in  the  United  States^'  by  or  under  some  treaty  or 
statute."  " 

Naturcdisuition. 

This  is  the  act  or  process  by  which  an  alien,  renouncing  his  alle- 
giance  to  his  former  sovereign,  is  accepted  as  a  citizen  and  in- 
vested with  all  the  rights  and  privileges  attaching  to  that  status, 
the  same  as  if  he  were  a  natural  bom  subject  of  the  government. 
The  power  to  establish  a  uniform  rule  of  naturalization  is  vested 
in  congress  by  the  constitution,  and  this  power  is  exclusive  of  any 
like  power  in  the  states.  This  subject  has  been  fully  discussed  in 
connection  with  the  powers  of  congress. 

ExpcUriaiion* 

This  is  a  correlative  to  naturalization,  or  rather.  It  Is  a  pre-requi- 
site  to  it  The  right  of  expatriation  is  the  right  of  a  man  to  change 
his  country  and  allegiance  at  will.  It  is  the  right,  on  removing 
from  one  land  to  another,  to  sever  his  political  connection  with  the 
former,  and  be  exempt  from  personal  or  political  duties  toward  it, 
and  to  acquire  the  rights  and  standing  of  a  citizen  in  the  latter. 

!•  2  story,  CJonst.  S  1038. 

*•  £lk  V.  Wilklna,  112  U.  S.  94^  6  Sup.  Ot  41. 
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l&ji  act  of  congreaB  declares  fhat  ^expatriation  1b  a  natural  and 
inherent  right  of  all  people,  indispensable  to  the  enjoyment  of  the 
rights  of  life,  liberty,  and  the  pursuit  of  happiness;'*  and  "any  dec- 
laration, instruction,  opinion,  order,  or  decision  of  any  officer  of  the 
United  States,  which  denies,  restricts,  impairs,  or  questions  the  right 
of  expatriation,  is  inconsistent  with  the  fundamental  principles  of 
the  republic."  ^^  And  the  decisions  of  the  courts  are  in  accordance 
with  this  declaration.^' 


DOUBLE  CITIZENSHIP  IN  THE  UNITED  STATES. 

230  We  have,  in  our  political  systeTn,  a  government  of 
the  United  States  and  a  government  of  eaoh  of  the  several 
states.  Each  of  these  governments  is  distinct  from  the 
others,  and  each  has  citizens  of  its  own,  who  owe  it  alle- 
giance, and  whose  rights,  within  its  jurisdiction,  it  must 
protect.  The  same  person  may  be  at  the  same  time  a  cit- 
izen of  the  United  States  and  a  citizen  of  a  state.  But  his 
rights  of  citizenship  under  one  of  these  governments  will 
be  different  f^m  those  which  belong  to  him  under  the 
other.'* 

*The  distinction  between  citizenship  of  the  United  States  and 
citizenship  of  a  state  is  clearly  recognized  and  established  [by  the 
fourteenth  amendment]  Not  only  may  a  man  be  a  citizen  of  the 
United  States  without  being  a  citizen  of  a  state,  but  an  important 
element  is  necessary  to  convert  the  former  into  the  latter.  He 
must  reside  within  a  state  to  make  him  a  citizen  of  it,  but  it  is 
only  necessary  that  he  should  be  bom  or  naturalized  in  the  United 
States  to  be  a  citizen  of  the  Union.  It  is  quite  clear,  then,  that 
there  is  a  citizenship  of  the  United  States  and  a  citizenship  of  a 
state,  which  are  distinct  from  each  other  and  which  depend  upon 
different  characteristics  or  circumstances  in  the  individual."  ^®    A 


IT  Bey.  St  U.  8.  1 1900. 
!•  In  re  Look  Tin  Sing,  21  Fed.  006. 
1*  U.  8.  y.  Omiktbank,  82  U.  8.  542. 
so  Slangliterhouse  Gases,  16  WaU.  Sa 
BL.CONST.L.-84 
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person,  therefore,  may  be  a  citizen  of  the  United  States  without 
being  a  citizen  of  any  particular  state.  And  this  is  the  condition 
of  citizens  permanently  resident  in  the  District  of  Ciolnmbia  and 
in  the  territories.'^  Since  the  power  of  naturalization  is  exclu- 
siyely  rested  in  congress,  the  states  cannot  convert  aliens  into  cit- 
izens of  the  United  States.  Whether  the  state  can  clothe  an  alien 
with  the  privileges  of  its  own  citizenship,  in  advance  of  his  naturali- 
zation by  federal  law,  is  uncertain.  But  there  is  nothing  to  pre- 
vent the  state  from  giving  him  the  right  of  suffrage,  the  right  to 
inherit  and  transmit  prope^rty,  and  all  other  rights  generally  deemed 
to  be  appurtenant  to  citizenship,  except  the  right  to  be  subject  to 
the  federal  jurisdiction  and  to  claim  the  benefit  of  federal  law  as 
a  citizen  of  the  United  States.  On  the  other  hand,  the  United  States 
can  naturalize  a  foreigner,  but  cannot  make  him  a  citizen  of  any 
particular  state.  That  depends  upon  his  own  choice.  He  be- 
comes a  citizen  of  that  state  in  which  he  shall  reside.  But  the 
state  cannot  withhold  the  privileges  of  its  citizenship  from  any  per- 
son bom  or  naturalized  in  the  United  States  and  subject  to  the 
jurisdiction  thereof  who  shall  choose  to  dwell  within  its  domain. 
The  most  that  the  state  can  reqiure  is  a  bona  fide  intention  to  be- 
come one  of  its  residents.  And  perhaps  it  is  within  the  competence 
of  the  state  to  fix  a  term  of  residence  within  its  limits  before  the 
rights  of  citizenship  shall  attach. 

PBIVILEGES  OF  CITIZENS  OF  THE  UNITED  STATES. 

231.  The  fourteenih  amendment  also  declares  that  no 
state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United 
States. 

In  this  connection,  it  is  important  to  observe  that  the  privileges 
and  immunities  here  protected  are  those  of  citizens  of  the  United 
States  (not  of  citizens  of  a  state)  and  that  they  are  such  only  as  be- 
long to  those  citizens  in  virtue  of  their  citizenship.  Another  part  of 
the  constitution  guaranties  to  the  citizens  of  each  state  the  privileges 

SI  Preatlss  v.  Brennan,  2  Blatchl  162,  Fed.  Oas.  No.  11,885;    Picquet  ▼. 
8wan»  5  Mason,  86,  Fed.  Oas.  No.  11,184. 
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and  immunities  of  citizens  in  the  seyeral  states.  But  the  fourteenth 
amendment  is  not  supplementary  to  that  clause  and  has  no  rdation 
to  it  It  deals  with  a  different  matter,  yiz.,  the  rights  of  citizens  of 
the  United  States  as  such.  It  would  perhaps  be  too  narrow  a  con- 
struction to  say  that  these  rights  must  all  be  political  in  their  char- 
acter, or  related  to  the  status  of  citizenship.  But  it  is  clear  that 
they  must  have  some  relation  to  the  legitimate  operations  of  the  gen- 
eral government,  to  the  purposes  for  which  it  was  created,  or  to  the 
powers  which  are  committed  to  it.*^  The  right  of  marriage,  the 
right  of  the  descent  of  property,  the  right  to  the  control  of  children, 
the  right  to  sue  for  property  and  to  have  it  protected,  and,  in  gen- 
eral, the  protection  of  life,  liberty,  and  the  pursuit  of  happiness,  are 
aU  founded  in  the  relation  between  the  state  and  its  citizens,  and  are 
not  rights  which  belong  to  the  citizens  of  the  United  States  as  such. 
But  the  rights  which  they  do  possess  in  that  character  are  also  nu- 
merous and  important  For  example,  in  a  case  in  which  a  state  tax 
on  interstate  travel  was  held  void,  it  was  said  to  be  the  right  of  a  citi- 
zen of  the  United  States  "to  come  to  the  seat  of  government  to  assert 
any  claim  he  may  have  upon  that  government,  to  transact  any  busi- 
ness he  may  have  with  it,  to  seek  its  protection,  to  share  its  offices, 
to  engage  in  administering  its  functions.  He  has  the  right  of  free 
access  to  its  seaports,  through  which  all  operations  of  foreign  com- 
merce are  conducted,  to  the  subtreasuries,  land  offices,  and  courts  of 
justice  in  the  sevei'al  states."-^  So  it  was  said  in  another  case: 
^Another  privilege  of  a  citizen  of  the  United  States  is  to  demand  the 
<»re  and  protection  of  the  federal  government  over  ids  life,  liberty, 
and  property  when  on  the  high  seas  or  within  the  jurisdiction  of  a 
foreign  government  The  right  to  peaceably  assemble  and  petition 
for  a  redress  of  grievances,  the  privilege  of  the  writ  of  habeas  corpus, 
are  rights  of  the  citizen  guarantied  by  the  federal  constitution.  The 
right  to  use  the  navigable  waters  of  the  United  States  however  they 
may  penetrate  the  territory  of  the  several  states,  and  all  rights  se- 
cured to  our  citizens  by  treaties  with  foreign  nations,  are  dependent 
upon  citizenship  of  the  United  States  and  not  citizenship  of  a  state. 
One  of  these  privileges  is  conferred  by  the  very  article  under  consid- 
'eration.     It  is,  that  a  citizen  of  the  United  States  can,  of  his  own  voli- 

»  Kirtland  v.  Hotchklss,  100  U.  S.  401. 
j«  CraudaU  t.  Nevada,  6  Wall.  3S. 
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tion,  become  a  citiEen  of  any  state,  by  a  bona  flde  residence  therein."  '* 
Without  attempting  a  complete  enumeration,  we  may  add  seyeral  to 
the  catalogue  of  rights  herein  given.  Thus,  it  is  undoubtedly  a  right 
of  a  citizen  of  the  United  States  as  such  to  share  with  others  in  the 
benefit  of  the  postal  qrstem,  to  have  access  to  the  courts  of  the  United 
States  without  let  or  hindrance  by  the  states,  to  inspect  the  records 
of  those  courts,  to  take  advantage  of  the  laws  opening  the  publio 
lands  to  settlement  or  purchase,  to  take  out  patents  or  copyrights, 
to  buy,  sell,  or  devise  United  States  securities,  to  take  the  benefit  of 
national  bankrupt  laws,  and  all  this  without  any  abridgment,  hin- 
drance, or  taxation  by  the  states.** 

But  the  right  to  be  admitted  to  practice  law  as  a  member  of  the 
bar  is  not  one  of  the  privileges  or  immunities  of  citizens  of  the 
United  States.  It  is  a  special  right,  or  privilege,  conferred  or  with- 
held at  the  option  of  the  state  legislatures,  and  has  not  any  necessary 
connection  with  citizenship.**    Nor  is  the  right  to  engage  in  the  sale 

s«  Slaugbterhoase  Gases,  16  Wall.  86. 

svThe  exercise  by  a  citi7«en  of  the  United  States  of  the  right  to  make  a 
homestead  entry  upon  unoccupied  public  lands,  conferred  by  act  of  congi'esa. 
Is  the  exercise  of  a  right  secured  by  the  constitution  and  laws  of  the  United 
States.  U.  S.  v.  WaddeU,  112  U.  S.  76,  5  Sup.  Ot  86.  In  the  case  of  Logan 
V.  U.  S.,  144  n.  S.  268,  12  Sup.  Ot.  617,  the  fact  is  brought  out  that  there  are 
rights  of  citizens  of  the  Union,  as  such,  not  specifically  created  by  any  dause 
of  the  constitution,  but  derivable  from  the  supremacy  of  the  federal  gov- 
eminent  within  its  own  sphere.  Gray,  J.,  observed:  "Every  right  created 
by,  arising  under,  or  dependent  upon  the  constitution  of  the  United  States 
may  be  protected  and  enforced  by  congress  by  such  means  and  in  such  manner 
as  congress.  In  the  exercise  of  the  correlative  duty  of  protection,  or  of  the 
legislative  powers  conferred  upon  it  by  the  constitution,  may  in  its  discretion 
deem  most  eligible  and  best  adapted  to  attain  the  object  ...  In  the  case  at 
bar,  the  right  in  question  does  not  depend  upon  any  of  the  amendments  to  the- 
constitution,  but  arises  out  of  the  creation  and  establishment,  by  the  constitu- 
tion itself,  of  a  national  government,  paramount  and  supreme  within  its  sphere 
of  action.  Any  government  which  has  power  to  indict,  try,  and  punish  for 
crime,  and  to  arrest  the  accused  and  hold  them  in  safekeeping  until  trial,  must 
have  the  power  and  the  duty  to  protect  against  unlawful  interferences  its 
ixrisoners  so  held,  as  well  as  its  executive  and  Judicial  oflicers  chaiged  witk 
keeping  and  trying  them." 

se  Bradwell  v.  State,  16  WaU.  ISa 
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of  any  articles  which,  in  consequence  of  their  effect  upon  the  public 
flafety,  the  public  health,  or  the  public  morals,  are  fit  subjects  for 
the  exercise  of  the  police  power  of  the  states.  Thus,  it  is  not  one  of 
the  priyil^es  of  national  citizenship  to  traffic  in  intoxicating  liquors 
free  from  all  regulation  or  restriction  by  the  states.^^  And  so  a 
^trial  by  jury  in  suits  at  common  law  pending  in  the  state  courts 
is  not  a  privilege  or  immunity  of  national  citizenship,  which  the  states 
are  forbidden  by  the  fourteenth  amendment  to  abridge.  A  state 
cannot  deprire  a  person  of  his  property  without  due  process  of  law; 
but  this  does  not  necessarily  imply  that  all  trials  in  the  state  courts 
affecting  the  property  of  persons  must  be  by  jury.  This  requirement 
of  the  constitution  is  met  if  the  trial  is  had  according  to  the  settled 
course  of  judicial  proceedings."  *•  Neither,  as  we  shall  presently 
see,  is  the  right  of  suffrage  a  privilege  of  citizens  of  the  United  States. 

THE  BIGHT  OF  SUFFBAGXL 

232.  The  right  of  suflCrage  is  a  political  right*  and  is  reg- 
ulated by  each  government  in  accordance  with  its  own 
views  of  policy  and  expediency. 

233.  In  this  country  the  right  to  vote  is  not  conferred 
or  g^uarantied  by  the  federal  constitution,  but  is  left  to  be 
fixed  and  regulated  by  the  several  states,  subject,  how- 
ever, to  the  limitations  contained  in  the  fourteenth  and  fif- 
teenth amendments. 

234.  Where  the  constitution  of  the  state  defines  the  qual- 
ifications of  those  who  shall  be  vested  with  the  elective 
franchise,  such  qualifications  cannot  be  altered  by  the  leg- 
islature. But  this  does  not  deprive  the  legislature  of  the 
power  to  regulate  the  exercise  of  the  right  or  the  manner 
of  conducting  elections. 

«Buifrage"  means  a  vote,  the  act  of  voting,  or  the  right  or  privi- 
lege of  casting  a  vote  at  public  elections.     The  term  is  not  usually 

ST  Bartem^yer  v.  Iowa,  18  WalL  129. 

«•  Walker  v.  Sauylnet,  02  U.  S.  90.  And  see  Iowa  Cent.  Ry.  Ck>.  v.  Iowa,  160 
U.  &  889, 16  Sup.  Ot  844. 
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applied  to  the  prerogatiye  of  yotlng  at  elections  held  by  corporatioiui 
or  other  private  aBsociations,  but  is  restricted  to  sach  elections  as 
are  held  under  authority  of  government,  general  or  local.  The  right 
of  suffrage  is  also  popularly  called  "the  elective  franchise." 

It  has  sometimes  been  contended  that  the  right  to  take  part  in  the 
administration  of  government  or  in  the  choice  of  those  who  are  to 
make  and  execute  the  laws,  by  means  of  the  ballot,  is  a  natural  right, 
standing  in  the  same  cat^ory  with  the  rights  of  life,  liberty,  and 
property.  It  is  perhaps  true  that  those  who  are  affected  by  the  op- 
erations of  government,  and  who  are  capable  of  exercising  an  inde- 
pendent and  intelligent  will  in  the  choice  of  means  or  agents  for 
carrying  on  its  functions,  should  be  ttdmitted,  without  distinction  as 
to  sex,  age,  or  race,  to  the  privilege  of  expressing  that  will  at  the 
polls,  and  that  this  universality  of  suffrage  is  implied  in  the  theory 
of  a  representative  government  But  it  remains  not  less  true  that 
the  right  of  suffrage  is  not  a  natural  right,  but  a  political  right;  not 
a  personal  right,  but  a  civil  right  It  does  not  owe  its  existence  to 
the  mere  fact  of  the  personality  of  the  individual,  but  to  the  consti- 
tution of  civil  government  Nor  is  it  even  a  necessary  attribute  of 
citizenship.  It  is  conferred,  limited,  or  withheld  at  the  pleasure  of 
the  people  acting  in  their  sovereign  capacity.  Each  state  may  defim? 
it  in  its  own  constitution  or  empower  its  legislature  to  do  so. 
And  the  right  of  suffrage  once  granted  may  be  taken  away  by  the 
exercise  of  sovereign  power,  or  forfeited  for  crime,  under  the  laws  of 
the  state;  and  if  taken  away  by  the  same  power  which  granted  it, 
by  the  alteration  of  the  constitution,  no  vested  right  is  violated.** 

Federal  Oonstitution  does  not  Oonfer  Right  qf  9\xffrage. 

As  a  general  rule,  and  except  in  some  few  details,  the  constitutloii 
of  the  United  States  does  not  regulate  the  right  of  suffrage,  even  as 
regards  the  choice  of  its  own  officers.  The  matter  is  left  to  the 
states.  They  grant  or  withhold  the  right  of  voting  and  determine 
the  qualifications  of  those  who  shall  possess  it  In  the  oase  of  Minor 
V.  Happersett,'®  the  supreme  court  of  the  United  States  declared  that 

t«  Ridley  V.  Sherbrook,  8  Cold.  (Temi.)  569;  Anderson  v.  Baker,  28  Md.  531; 
People  V.  Barber,  48  Hun,  198;  Boyd  v.  Mills,  58  Kan.  594,  37  Pac.  16. 

•0  21  WaU.  162.  And  see  U.  S.  v.  Anthony,  11  Blatchf.  200,  Fed.  Oas.  Na 
14,459;  Van  Yalkenburg  v.  Brown,  43  CaL  43. 
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they  were  "unanimously  of  the  opinion  that  the  constitution  of  the 
United  States  does  not  confer  the  right  of  suffrage  upon  any  one/* 
But  in  a  later  decision  the  court  explained  that  it  did  not  intend 
thereby  to  say  that  when  the  class  or  the  person  entitled  to  vote  at 
federal  elections  was  ascertained  by  state  laws,  his  right  to  vote 
for  a  member  of  congress  was  not  fundamentally  based  upon  the  con- 
stitution, which  created  the  oflftce  of  member  of  congress,  and  de- 
clared that  it  should  be  elective,  and  pointed  to  the  means  of  ascer- 
taining who  should  be  the  electors.  In  the  earlier  case,  the  court 
was  merely  combating  the  argument  that  the  right  of  suffrage  was 
conferred  by  the  constitution  upon  all  citizens,  and  therefore  upon 
women  as  well  as  men.'* 

Qualificatiom  Determined  by  ike  States. 

The  federal  constitution,  in  providing  that  "the  house  of  represen- 
tatives shall  be  composed  of  members  chosen  every  second  year  by 
the  people  of  the  several  states,  and  the  electors  in  each  state  shall 
have  the  qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature,"  simply  adopts,  with  reference  to 
congressional  elections,  the  qualifications  which  each  state  may  pre- 
scribe for  its  own  electors.  The  state,  if  it  admits  given  persons 
to  vote  for  the  members  of  its  own  lower  house,  cannot  exclude  the 
same  persons  from  voting  for  members  of  congress.  But,  subject 
only  to  the  limitations  of  the  fourteenth  and  fifteenth  amendments, 
to  be  hereafter  noticed,  it  rests  entirely  in  the  discretion  of  the 
state  to  prescribe  the  qualifications  of  such  persons.  The  result 
is  that  there  is  a  singular  and  anomalous  lack  of  uniformity  in  the 
qualifications  of  those  persons  who  elect  the  federal  house  of  repre- 
sentatives, and,  indirectly,  the  senate  and  the  President  In  sev- 
eral of  the  states,  unnaturalized  foreigners,  after  they  have  resided 
a  certain  time  within  the  state,  are  given  the  right  to  vote.  In 
some  states,  the  privilege  of  the  ballot  is  extended  to  women.  In 
some,  there  is  a  prox)erty  qualification.  In  others,  there  is  an  edu- 
cational qualification.  But  the  constitution  has  not  given  to  the 
national  government  the  power  to  establish  a  uniform  rule  as  to 
the  qualifications  of  its  own  electors.  CJongress  may  indeed  make 
regulations  as  to  the  time,  place,  or  manner  of  holding  elections  for 

•1  Ex  parte  Yarbrough,  110  U.  S.  651,  4  Sup.  Ot  152. 
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senators  or  representatiyea^  or  alter  those  directed  to  be  made  bj 
the  states.  (Const,  art  1,  §  4)  But  this  does  not  touch  the  quali- 
fications of  the  voters. 

One  more  clause  of  the  federal  constitution  requires  notice  in 
this  connection.  It  is  the  second  section  of  the  fourteenth  amend- 
ment, which  provides  that  when  the  right  to  vote  is  denied  by 
any  state  to  any  of  its  male  inhabitants  who  are  twenty-one  years 
of  age  and  citizens  of  the  United  States,  or  in  any  way  abridged, 
except  for  participation  in  rebellion  or  other  crime,  then  the 
basis  of  representation  therein  shall  be  reduced  in  the  proportion 
which  the  number  of  such  male  citizens  shall  bear  to  the  whole 
number  of  male  citizens  twenty-one  years  of  age  in  such  state  The 
purpose  of  this  clause  was  of  course  to  induce  the  states  to  extend 
the  elective  franchise  to  the  colored  race.  But  this  was  made  ob- 
ligatory by  the  fifteenth  amendment  Still,  the  language  of  the 
clause  under  consideration  is  general  And  it  is  possible  to  conceive 
of  cases  where,  without  any  reference  to  race  or  color,  the  states 
might  so  restrict  the  right  of  suffrage  as  to  render  themselves  liable 
to  have  their  representation  reduced. 

The  right  to  fix  the  qualifications  of  its  electors  being  thus  vested 
in  the  state,  subject  to  the  few  limitations  above  considered,  it  may 
proceed  to  determine  what  persons  shall  be  excluded  from  this 
privilege,  according  to  its  own  views  of  justice  and  policy.  For  the 
most  part,  aliens  and  non-residents  are  excluded.  But  &s  already 
observed,  the  state  may,  if  it  chooses,  confer  the  right  to  vote  upon 
resident  unnaturalized  foreigners.  And  since  suffrage  is  not  a 
necessary  attribute  of  federal  citizenship,  it  would  be  competent  for 
the  state  to  withhold  the  elective  franchise  from  naturalised  persons 
until  they  have  resided  a  certain  time  within  its  limits.  Naturali- 
zation makes  a  man  a  citizen  both  of  the  United  States  and  of  the 
state  where  he  resides.  But  many  other  persons  who  are  citizens 
have  not  the  right  to  vote.  **Each  state  has  the  undoubted  right  to 
prescribe  the  qualifications  of  its  own  voters.  And  it  is  equally 
clear  that  the  act  of  naturalization  does  not  confer  on  the  individual 
naturalized  the  right  to  exercise  the  elective  franchise.  While  other 
civil  rights  are  conferred  by  it  that  of  voting  at  elections  for  officers 
of  the  state  is  not  one,  unless  the  party  possess  the  other  requisite 
qualifications,  defined  by  the  state  law,  where  citizenship  is  one 
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of  the  necessary  requisites  to  its  exercise."  **  In  most  of  the  states, 
women  are  not  invested  with  this  privilege,  and  in  all,  minors  are 
excluded.  Persons  mentally  incapable  of  exercising  a  choice  are 
generally  excluded.  And  it  is  entirely  competent  for  the  state  to 
make  the  ability  to  read  and  write  a  condition  for  registration  for 
•election  purposes.'*  In  many  states,  also,  it  is  provided  that  con- 
viction of  an  infamous  crime  shall  deprive  the  offender  of  the  right 
of  suffrage.  But  inspectors  of  elections  have  no  right  to  exclude  the 
vote  of  an  individual  on  the  ground  that  the  person  offering  it  is  a 
criminal,  where  there  is  no  evidence  produced  before  them  of  the 
<;onviction  of  such  person  for  such  crime  and  his  consequent  forfei- 
ture of  the  rights  of  citizenship.'* 
Fifteenth  AmendmenJL 

The  fifteenth  amendment  to  the  constitution  of  the  United  States 
provides  that  ''the  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States  or  by  any  state  on 
account  of  race,  color,  or  previous  condition  of  servitude."  Of  this 
provision  it  has  been  said:  "The  fifteenth  amendment  does  not 
-confer  the  right  of  suffrage  upon  any  one.  It  prevents  the  states 
or  the  United  States,  however,  from  giving  preference  in  this  partic- 
ular to  one  citizen  of  the  United  States  over  another  on  account 
■of  race,  color,  or  previous  condition  of  servitude.  Before  its  adop- 
tion, this  could  be  done.  It  was  as  much  within  the  i)Ower  of  a 
state  to  exclude  citizens  of  the  United  States  from  voting  on  ac- 
•count  of  race,  etc.,  as  it  was  on  account  of  age,  property,  or  educa- 
tion. Now  it  is  not  If  citizens  of  one  race,  having  certain  quali- 
fications, are  permitted  by  law  to  vote,  those  of  another,  having 
the  same  qualifications,  must  be.  Previous  to  this  amendment  there 
was  no  constitutional  guaranty  against  this  discrimination;  now 
there  is.  It  follows  that  the  amendment  has  invested  the  citizens 
of  the  United  States  with  a  new  constitutional  right  which  is  within 
the  protecting  power  of  congress.  This  right  is  exemption  from  dis- 
crimination in  the  exercise  of  the  elective  franchise  on  account  of 
race,  color,  or  previous  condition  of  servitude."  ••    But  it  will  be  ob- 

•>  Spragins  v.  Houghton*  8  IlL  877. 
••  Stone  V.  Smitb.  159  Mass.  418,  84  N.  E.  521. 
s«  Ootc^euB  V.  Matbeson,  58  Barb.  (N.  Y.)  152. 

8»  U.  S.  V.  Reese,  92  U.  S.  214;  U.  S.  v.  Harrlfl,  106  U.  S.  629,  687,  1  Sup.  Ot 
^1;  U.  S.  T.  Oi-osbyp  1  Hughes,  448,  Fed.  Cas.  No.  14,893. 
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served  that  It  remains  within  the  power  of  the  state  to  prescribe 
such  qualifications  for  the  suffrage  as  it  may  please,  provided  that 
they  apply  equally  to  persons  of  all  races  and  colors.' •  Thus  the 
amendment  does  not  give  to  negroes  the  right  to  rote  independently 
of  such  restrictions  and  regulations  (for  example,  as  to  age  and 
residence)  as  are  imposed  by  the  state  constitution  on  white  citi- 
zens.*^ But  the  amendment,  being  a  part  of  the  supreme  law  of 
the  land,  had  the  effect  to  annul  those  provisions  of  the  constitutions 
of  several  of  the  states  which  restricted  the  exercise  of  the  right 
of  suffrage  to  white  persons.'* 

Qualifications  Piaed  by  State  OonstHution, 

Where  the  constitution  of  a  state  (as  is  usuallv  the  case)  fixes  the 
qualifications  of  those  who  are  to  enjoy  the  right  of  suffrage,  it  is 
the  intention  that  the  standards  so  set  up  shall  remain  mlalte^ 
able  until  the  popular  will  changes  to  such  an  extent  as  to  involve 
an  alteration  of  the  organic  law.  In  this  case,  it  is  not  within  the 
constitutional  power  of  the  state  legislature  to  alter,  modify,  or 
dispense  with  the  qualifications  determined  by  the  constitution. 
It  is  not  lawful  to  enact  statutes  which  would  either  exclude  pe^ 
sons  admitted  by  the  constitution,  or  admit  persons  whom  the  con- 
stitution would  shut  out  No  new  or  different  qualifications  can 
be  prescribed,  nor  can  any  of  those  named  by  the  constitution  be 
abrogated.'* 

Regvlation  of  Elediom. 

When  the  constitution  of  a  state  prescribes  certain  quallficatloDS 
for  voters,  this  contemplates  and  intendls  that  the  legislature  shall 
provide  some  mode  of  ascertaining  and  determining  the  existence  of 
those  qualifications.  Consequently  a  law  requiring  the  registration 
of  voters  is  not  invalid,  unless  it  puts  such  unreasonable  restrictions 
upon  the  right  of  suffrage  as  operate  actually  to  exclude  from  its 

••  Narr,  Suffrage  &  Elections,  1;  Morse,  Citizenship,  |  143. 

■T  Anthony  v.  Halderman,  7  Kan.  60. 

■»  Wood  V.  Fitzgerald,  8  Or.  568. 

••  Chase  v.  Miller,  41  Pa.  St.  403;  McCafferty  v.  Guyer,  59  Pa.  St  109;  State 
T.  Adams,  2  Stew.  (Ala.)  231,  239;  State  v.  Tuttle,  63  Wis.  46,  9  N.  W.  791; 
Boiu'land  t.  HUdretb,  26  OaL  161. 
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exercise  persons  or  classes  of  persons  entitled  thereto.**  So  also  the 
legislature  may  make  rules  relating  to  the  method  of  voting,  the  giv- 
ing of  notice  of  elections,  the  creation  and  functions  of  election  offi- 
cers, the  sufficiency  of  ballots,  the  powers  and  duties  of  canvassing 
boards,  and  to  punish  fraud,  violence,  intimidation,  bribery,  and  sim- 
ilar offenses.  The  statutes  enacting  what  is  commonly  called  the 
"Australian  baljot  law"  or  system  of  secret  voting,  have  been  gener- 
ally sustained  as  constitutional  in  all  their  leading  particulars.** 
And  when  the  constitution  provides  that  only  ballots  delivered  to 
▼oters  within  the  polling  place  by  the  proper  official  shall  be  counted, 
this  empowers  the  legislature  to  provide  that  no  ballot  shall  be 
counted  unless  indorsed  "official  ballot,"  and  also  with  the  name 
or  initials  of  the  judge  of  election/*  It  is  also  held  that  there  is 
no  constitutional  objection  to  a  law  regulating  the  machinery  of  a 
political  party  in  making  nominations  of  candidates  for  public  of- 
fice." 

The  federal  constitution  provides  that  "the  times,  places,  and  man- 
ner of  holding  elections  for  senators  and  representatives  shall  be  pre- 
scribed in  each  state  by  the  legislature  thereof,  but  the  congress  may 
at  any  time  make  or  alter  such  regulations,  except  as  to  the  place 
of  choosing  senators."  It  is  held  that  this  section  gives  congress  a 
supervising  power  over  the  subject,  and  it  may  either  make  new  reg- 
ulations, or  add  to  or  modify  those  made  by  the  state  law;  and  any 
regulations  made  by  it  which  are  inconsistent  with  those  of  the  state 
will  necessarily  supersede  the  state  regulations.**  While  this  provi- 
sion adopts  the  state  qualification  as  the  federal  qualification  for  the 
voter,  his  right  to  vote  is  based  upon  the  constitution,  and  not  upon 
the  state  law;  and  congress  has  the  constitutional  power  to  pass  laws 
for  the  free,  pure,  and  safe  exercise  of  this  right.* • 

«o  Mms  T.  Green,  67  Fed.  818;  Mayor,  etc.,  of  Madison  t.  Wade,  88  Oa.  099, 
16  S.  E.  21;  People  v.  Hoffman,  116  lU.  587,  5  N.  E.  596. 

*i  See  De  Walt  v.  Hartley,  146  Pa.  St  529.  24  AU.  185;  Rogers  v.  Jacob, 
88  Ky.  502,  11  S.  W.  513;  Common  Council  of  Detroit  v.  Bush,  82  Mich.  53% 
46  N.  W.  951;  Cook  v.  State,  90  Tenn.  407,  16  S.  W.  471. 

4«  Slay  maker  v.  Phillips  (Wyo.)  42  Pac.  1049. 

4t  In  re  House  Bill  No.  203,  9  Colo.  631,  21  Pac  474. 

4«  Ex  parte  Siebold,  100  U.  S.  371;  Ex  parte  Clarke,  Id.  899. 

«•  Ex  parte  Yarbrougb«  110  U.  S.  651,  4  Sup.  Ct  152. 
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FBEEDOM  OF  SPEECH  AND  OF  THE  PBESS. 

236.  The  first  amendment  to  the  constitution  of  the 
United  States  provides  that  congress  shall  make  no  lavT* 
abridg^ing  the  freedom  of  speech  or  of  the  press;  and  similar 
guaranties  of  liberty  of  speech  and  publication  have  been 
incorporated  in  the  constitutions  of  the  several  states. 

Meaning  of  Terms. 

In  respect  to  the  privileges  secured  by  this  guaranty,  and  with  re- 
gard to  responsibility  for  its  abuse,  there  is  no  difference  between 
**speech"  and  "the  press."  It  is  a  mistake  to  suppose  that  there  is  a 
liberty  of  speech  and  a  liberty  of  the  press  which  are  in  any  way  dif- 
ferent or  distinct  The  constitutional  provision  is  designed  to  insnre 
freedom  for  the  expression  of  opinion;  and  it  makes  no  difference 
whatever  whether  the  opinion  be  expressed  orally  or  in  print. 

iVb  Peculiar  Privilege  of  Newepapera. 

It  has  often  been  claimed  that  the  publishers  of  newspapers,  in 
view  of  the  peculiar  nature  of  their  business  of  gathering  and  dis- 
seminating news,  should  have  a  more  liberal  exemption  from  liability 
to  the  law  of  libel  than  persons  engaged  in  other  occupations.  But 
this  claim  has  never  been  conceded  by  the  courts.  "The  publisher  of 
a  newspaper,"  it  is  said,  "possesses  no  immunity  from  liability  in 
publishing  a  libel,  other  or  different  than  any  other  person.  The 
law  makes  no  distinction  between  the  newspaper  publisher  and  any 
private  person  who  may  publish  an  article  in  a  newspaper  or  other 
printed  form;  and  if  either  abuses  the  right  to  publish  his  senti- 
ments on  any  subject  and  upon  any  occasion,  he  must  defend  himself 
upon  the  same  legal  ground."  *• 
No  New  Right  Created. 

It  is  to  be  noticed  that  the  constitutional  guaranty  here  consid- 
ered does  not  create  any  new  right  not  previously  understood  to 
belong  to  the  people.  The  language  of  the  federal  constitution,  in 
declaring  that  congress  shall  make  no  law  "abridging"  the  freedom 
of  speech  and  of  the  press,  implies  that  such  freedom  already  ex- 

4«  Bronson  v.  Bruce,  59  Mlcb.  467,  26  N.  W.  671;  Sweeney  v.  Baker,  18  W. 
Ta.  168;  King  v.  Boot,  4  Wend.  (N.  Y.)  118. 
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Istod,  and  only  intends  that  it  shall  not  be  impaired  by  any  federal 
legislation.  The  same  construction  is  also  to  be  pat  upon  the  sim- 
ilar provisions  in  the  state  constitutions.  It  follows  that,  in  de- 
termining the  nature  of  this  freedom  and  its  limitations,  we  are  to 
have  recourse  to  the  law  as  it  existed  at  the  time  of  the  adoption 
of  the  constitutions,  and  that  contemporary  history  may  be  consulted 
in  order  to  ascertain  the  meaning  of  the  language  employed. 

Moaning  of  the  Quaranty. 

''It  is  plain,"  says  Btory,  ^^at  the  language  of  this  amendment 
imports  no  more  than  that  every  man  shall  have  a  right  to  speak^ 
write,  and  print  his  opinions  upon  any  subject  whatsoever,  without 
any  prior  restraint,  so  always  that  he  does  not  injure  any  other 
person  in  his  rights,  person,  property,  or  reputation,  and  so  always 
that  he  does  not  thereby  disturb  the  public  peace,  or  attempt  to 
subvert  the  government."  *'  According  to  the  supreme  court  of  Ohio^ 
''the  liberty  of  the  press,  properly  understood,  is  not  inconsistent 
with  the  protection  due  to  private  character.  It  has  been  well  de- 
fined as  consisting  in  the  right  to  publish,  with  impunity,  the 
truth,  with  good  motives  and  for  justifiable  ends,  whether  it  respects 
government,  magistracy,  or  individuals.''*'  As  respects  criticisms 
upon  public  oflScials  or  the  government  of  the  state  or  country,  haw- 
ever,  it  is  now  thoroughly  understood  that  freedom  of  the  press 
includes  not  only  exemption  from  previous  censorship,  but  also  im- 
munity from  punishment  or  sequestration  after  the  publication,  pro- 
vided that  the  comments  made  keep  within  the  limits  of  truth  and 
decency,  and  are  not  treasonable.  The  importance  of  this  guaranty 
as  a  protection  against  tyrannouB  oppression,  and  as  a  mainstay  of 
popular  government,  cannot  be  exaggerated.  Says  the  same  learned 
commentator:  '*X  little  attention  to  the  history  of  other  countries 
in  other  ages  will  teach  us  the  vast  importance  of  this  right.  It  is 
notorious  that  even  to  this  day  in  some  foreign  countries  it  is  a 
crime  to  speak  on  any  subject,  religious,  philosophical,  or  political, 
what  is  contrary  to  the  received  opinions  of  the  government  or  the 
institutions  of  the  country,  however  laudable  may  be  the  design  or 
however  virtuous  may  be  the  motive.    Even  to  animadvert  upon  the 


«T  2  Story,  Cknst  S  1880. 

«s  Cincinnati  Gazette  Go.  v.  TUnberlake,  10  Ohio  St.  548. 
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conduct  of  public  men,  of  rulers,  or  representatives,  in  terms  of  the 
strictest  truth  and  courtesy,  has  been  and  is  deemed  a  scandal  upon 
the  supposed  sanctity  of  their  stations  and  characters,  subjecting 
the  party  to  grievous  punishment.  In  some  countries  no  works  can 
be  printed  at  all,  whether  of  science  or  literature  or  phUosophy, 
without  the  previous  approbation  of  the  government"  *• 

Limitation  by  Law  of  Uhd  and.  Police  Regviationa, 

Freedom  of  speech  and  of  the  press  does  not  mean  unrestrained 
license.  It  cannot  for  a  moment  be  supposed  that  this  guaranty 
gives  to  every  man  the  right  to  speak  or  print  whatever  he  may 
choose,  no  matter  how  false,  malicious,  or  injurious,  without  any 
responsibility  for  the  damage  he  may  cause.  The  guaranty  does  not 
do  away  with  the  law  of  liability  for  defamation  of  character.  On 
the  contrary,  that  law  is  not  only  consistent  with  liberty  of  speech 
and  of  the  press,  but  is  also  one  of  the  safeguards  of  those  who  may 
use,  but  do  not  abuse,  this  liberty.  By  the  common  law,  and  by 
statute  law  in  the  states,  one  who  publishes  libelous  attacks  upon 
another,  with  malicious  intent  to  do  him  injury,  is  amenable  to  the 
criminal  law;  and  there  is  also  a  liability  in  damages  to  the  party 
injured.  Exceptions  to  this  rule  are  found  in  the  case  of  what  are 
called  "privileged  communications."    These  will  be  noticed  later. 

The  liberty  of  the  press  is  also  limited,  but  not  abridged,  by  laws 
passed  in  the  exercise  of  the  police  power,  for  the  protection  of  the 
moral  health  of  the  community.  At  common  law,  blasphemous  pub- 
lications, and  also  all  such  as  tended,  by  their  obscenity  or  inde- 
cency, to  debauch  the  minds  of  the  public  and  corrupt  their  morals, 
were  punishable.  And  it  is  undoubtedly  within  the  competence  of 
the  several  states  to  enact  laws  for  the  punishment  of  such  offenses, 
without  infringing  upon  private  rights  secured  by*  the  guaranty  of 
free  speech.  Thus,  the  constitutional  provision  does  not  prevent  a 
state  legislature  from  enacting  laws  intended  to  prevent  the  publi- 
cation and  sale  of  newspapers  especially  devoted  to  the  publica- 
tion of  scandals  and  accounts  of  obscene  and  immoral  conduct*^ 

4*  2  Story,  Const.  §  1881.  Under  this  constitutional  provision,  the  le^slature 
has  no  power  to  pass  an  act  "to  prohibit  the  active  participation  In  politics  of 
certain  officers  of  the  state  government."    Louthan  v.  Com.,  79  Va.  196. 

BO  In  re  Banks,  56  Kan.  242,  42  Pac.  693;  Preston  v.  Flnley,  72  Fed.  850. 
But  a  city  cannot  pass  an  ordinance  declaring  a  named  newspap^  a  public 
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The  same  power  belongs  to  the  United  States,  within  the  territory 
subject  to  its  exclusive  jurisdiction  and  with  respect  to  the  subjects 
committed  to  its  exclusive  care.  Thus,  the  act  of  congress  pro- 
hibiting the  use  of  the  mails  for  the  transmission  of  obscene  mat- 
ter is  not  unconstitutional  as  being  in  contravention  of  the  first 
amendment** 


SAME— CRITICISMS  OF  GOVERNMENT. 

236.  The  guaranty  of  tree  speech  and  publication  se- 
onres  to  the  citizen  the  right  freely  to  criticise  the  nature, 
operations,  institutions,  plans,  or  measures  of  the  govern- 
ment, provided  only  that  such  criticisms  are  not  made  with 
a  purpose  of  inciting  the  people  to  treason  or  rebellion. 

EngUsh  Law  of  Seditioua  lAbds, 

In  Oreat  Britain,  ^'every  person  commits  a  misdemeanor  who  pub- 
lishes (verbally  or  otherwise)  any  words  or  any  document  with  a 
seditious  intention.  Now,  a  seditious  intention  means  an  intention 
to  bring  into  hatred  or  contempt  or  to  excite  disaffection  against  the 
queen  or  the  government  and  constitution  of  the  United  Kingdom 
as  by  law  established,  or  either  house  of  parliament,  or  the  admin- 
istration of  justice,  or  to  excite  British  subjects  to  attempt  other- 
wise than  by  lawful  means  the  alteration  of  any  matter  in  church 
or  state  by  law  established,  or  to  promote  feelings  of  ill  will  and 
hostility  between  different  classes.  And  if  the  matter  published 
is  contained  in  a  written  or  printed  document,  the  publisher  is  guilty 
of  publishing  a  seditious  libel.  The  law,  it  is  true,  permits  the  pub- 
lication of  statements  meant  only  to  show  that  the  crown  has  been 
misled,  or  that  the  government  has  committed  errors,  or  to  point 
out  defects  in  the  government  or  constitution  with  a  view  to  their 
legal  remedy,  or  with  a  view  to  recommend  alterations  in  church  or 
state  by  legal  means,  and,  in  short,  sanctions  criticism  on  public  af- 
fairs which  is  bona  fide  intended  to  recommend  the  reform  of  ex- 
isting institutions  by  legal  methods.    But  any  one  will  see  at  once 

nulsaDce  and  forbidding  its  sale  in  the  city.    Bz  parte  Nelll,  32  Tex.  Cr.  B.  275, 
22  S.  W.  023. 
•&  U.  8.  T.  Harmon,  45  Fed.  414. 


Digitized  by  VjOOQIC 


^44  POLITICAL  AND  PUBLIC  BIGmS.  (Ch.  ID 

that  the  legal  definition  of  a  seditious  libel  might  easily  be  so  used 
as  to  check  a  great  deal  of  what  is  ordinarily  considered  allowable 
discnssion,  and  wonld,  if  rigidly  enforced,  be  inconsistent  with  pre- 
vailing forms  of  political  agitation."  **  This  remains  the  law  of  £n<^- 
land  to  the  present  day. 

Prosecutions  for  seditious  libel  have  been  very  numerous  and  an* 
sparing  in  several  periods  of  English  history,  particularly  during 
the  civil  wars  and  under  the  early  Hanoverian  monarchs.'*  This 
method  of  repressing  the  expression  of  public  opinion  was  a  power- 
ful engine  in  the  hands  of  the  crown  and  ministers,  but  was  wielded 
with  such  severity,  and  enforced  with  such  dangerous  encroachments 
upon  the  fundamental  rights  and  liberties  of  individuals,  as  to 
arouse  storms  of  popular  indignation,  and  excite  the  very  disaffec- 
tion  which  it  was  intended  to  subdue.  Conspicuous  illustrations  of 
criminal  proceedings  of  this  sort  are  found  in  the  trial  of  Wilkes,  the 
author  of  the  **North  Briton,"**  in  1764,  and  of  the  printers  and  pub- 
lishers of  the  ^^Letters  of  Junius,"  a  few  years  later.  Beside  the 
main  question  involved  in  cases  of  this  kind,  as  to  the  natural  right 
of  free  thought  and  speech,  great  popular  resentment  was  incurred 
by  the  oflScers  and  judges  of  the  crown  for  the  manner  in  which  such 
trials  were  conducted.  Not  only  were  they  prosecuted  with  the  ut- 
most rigor,  and  followed  by  the  most  cruel  punishments,  but  by 

»>  Dicey,  Const.  (4th  Bd.)  281,  232. 

»8  In  1791,  the  attorney  generaJ  stated  that  In  the  last  81  years  there  had 
been  70  prosecutions  for  seditious  libel,  and  about  50  convictions;  12  had  re- 
ceived severe  sentences,  and  in  5  cases  the  plUoiy  had  formed  part  of  the  pun- 
ishment 2  May,  Const  Hist  p.  112.  Such  prosecutions  were  not  unknown  In 
the  American  colonies.  In  1735,  in  New  Tork  City,  John  Peter  Zenger,  a 
printer  and  publisher  of  a  newspaper,  was  tried  on  a  criminal  informatloa 
filed  by  the  attorney  general  for  seditious  libel.  The  gist  of  the  charge  was 
hlB  having  published  In  his  newspaper  criticisms  of  the  governor  and  council 
of  the  province  of  New  York,  charging  them  with  Injustice,  tyrannical  encroach- 
ments  upon  the  rights  of  the  people,  and  Ulegal  actions  in  their  <^clal  char- 
acter. After  a  trial  In  which  the  most  strenuous  efforts  were  made  to  bring 
about  his  conviction,  and  aa  able  efforts  In  his  defense,  the  Jury  brought  in  a 
verdict  of  not  guilty,  In  the  teeth  of  the  charge  of  Chief  Justice  De  Lancey. 
After  the  trial,  the  mayor  and  council  of  New  York  presented  the  freedom 
of  the  city,  in  a  gold  box,  to  Andrew  Hamilton,  counsel  tor  Zeoger.  Zenger's 
Case,  17  How.  St  Tr.  675. 

•«  WUkes'  Case,  19  How.  St  Tr.  107S. 
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means  of  ex  officio  informationB  filed  bj  the  attorney  general  the 
prisoner  was  deprived  of  his  right  to  the  intervention  of  a  grand 
jury,  and  by  the  mlings  of  Lord  Mansfield  (that  the  jury  were  to 
pass  upon  the  question  of  publication  alone,  leaving  the  criminality 
of  the  alleged  libel  to  be  decided  by  the  court)  the  defendant  was 
practically  debarred  from  the  hope  of  an  acquittal  by  the  firmness 
and  courage  of  his  peers.  Moreover,  general  warrants  ••  were  is- 
sued, authorizing  officers  to  search  private  houses  and  papers  for  the 
evidences  of  guilt  under  these  laws.  But  the  strength  of  public 
opinion  was  not  without  its  effect  Pox's  Libel  Act  reversed  the 
rule  laid  down  by  Lord  Mansfield,  and  made  the  jury  judges  of 
the  law  in  libel  cases.  General  warrants  were  declared  illegal.  And 
although  the  attorney  general's  information  still  supplied  the  place 
of  an  indictment,  there  ensued  a  brief  period  when  prosecutions  of 
this  sort  were  more  rarely  brought,  and,  when  pressed,  more  fre- 
quently Resulted  in  acquittal,  as  juries  gathered  more  courage.  But 
during  the  period  of  the  French  Revolution,  the  fears  of  the  govern- 
ment being  much  excited  by  the  spread  of  democratic  opinions  and 
the  circulation  of  Jacobin  literature  and  tractates  favorable  to  the 
right  of  revolution,  the  law  against  seditious  libels  was  again  put  into 
active  and  unrelenting  operation,  both  in  England  and  Scotland.  Un- 
til the  closing  years  of  the  century,  persecution  of  the  press  was  rife, 
and  although  it  is  true  that  many  pestilent  and  irresponsible  agitators 
were  justly  punished  for  abuses  of  the  liberty  of  speech,  yet  it  is 
equally  true  that  there  were  numerous  examples  of  tyrannical  sen- 
tences imposed  upon  the  leaders  of  public  opinion.  During  the  next 
generation,  prosecutions  for  libels  upon  the  government  were  of  less 
frequent  occurrence;  but  they  continued  to  be  used  as  an  occasional 
weapon  in  the  hands  of  the  ministry  in  power  until  about  1830,  by 
which  time.  It  is  said,  the  temper  of  the  people  was  such  that  they 
would  no  longer  bear  with  complacency  a  harsh  execution  of  the 
libel  laws.  "Since  that  time,  the  utmost  latitude  of  criticism  and 
invective  has  been  permitted  to  the  press  in  discussing  public  men 
and  measures.  The  law  has  rarely  been  appealed  to,  even  for  the 
exposure  of  malignity  and  falsehood.  Prosecutions  for  libel,  like 
the  censorship,  have  fallen  out  of  our  constitutional  system.    When 

••  See  ante,  p.  608. 
BL.G0N8T.L.-M 
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the  press  errs,  it  Is  bj  the  press  itself  that  its  errors  are  left  to  be 
corrected."  "• 

Press  Laws  of  ContinmUd  Europe. 

In  most  of  the  countries  on  the  continent  of  Europe,  the  press  is 
subjected,  more  or  less  fully,  to  the  supervision  of  the  govermnenr, 
and  its  freedom  of  expression  is  restricted  by  severe  laws.  In  Rus- 
sia, there  exists  an  oflScial  censorship,  and  no  books  or  papers  are 
allowed  to  be  printed,  or  sold  upon  their  importation  from  abroad, 
until  they  have  been  approved  by  the  imperial  censors.  In  Germany 
and  Italy,  while  there  is  no  previous  censorship,  newspapers,  and 
even  private  writers,  are  required  to  observe  the  utmost  circumspec- 
tion in  their  comments  upon  public  affairs.  Criticisms  of  the  rulers, 
in  either  their  public  or  private  capacity,  may  be  construed  as  "lese 
majesty,"  and  punished  by  fine  or  imprisonment  Animadversions 
upon  the  conduct  of  the  government,  or  upon  its  policy,  plans,  or 
management  of  the  national  affairs,  if  displeasing  to  those  in  power, 
may  be  followed  by  the  sequestration  of  the  offending  journal  and 
fines  imposed  upon  its  publishers. 

Criticism  of  Oovemment  in  America. 

In  our  own  country,  the  freedom  of  the  press,  in  Its  relations  to 
the  government,  is  absolute.  There  are  no  laws  to  restrain  the 
widest  and  fullest  discussion  of  the  affairs  of  the  public  and  the 
most  ardent  and  impassioned  criticism  of  governmental  policy  and 
acts.  Even  opinions  hostile  to  our  system  of  government  and  our  in- 
stitutions are  allowed  perfectly  free  expression.  Even  the  anarchist 
is  not  punished  for  his  incendiary  utterances,  nor  subjected  to  any 
restraint  until  he  commits  a  breach  of  the  peace.  But  publications 
relating  to  conspiracies  to  subvert  the  government,  or  tending  to  in- 
cite the  people  to  treason  or  rebellion,  would  not  be  within  the  pea- 
son  which  protects  the  freedom  of  the  press.  The  only  known  ex- 
ample in  America  of  an  attempt  to  restrain  seditious  publications 
was  the  Sedition  Law  of  1798.  This  act  of  congress  provided  for 
the  punishment  of  all  unlawful  combinations  and  conspiracies  to  op- 
pose the  measures  of  the  government,  or  to  impede  the  operation  of 

i«2  May,  Const  Hist  p.  213.  The  reader  will  find  an  ezcell^it  historical 
dlscmwlon  of  this  subject  In  the  volume  referred  to,  on  pages  102-213. 
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the  laws,  or  to  intimidate  and  prevent  any  officer  of  the  United 
States  from  undertaking  or  executing  his  duty.  It  also  provided  for 
a  public  presentation  and  punishment,  by  fine  and  imprisonment,  of 
all  persons  who  should  write,  print,  utter,  or  publish  any  false, 
scandalous,  and  malicious  writing  or  writings  against  the  govern- 
ment of  the  United  States,  or  either  house  of  congress,  or  the  Presi- 
dent, with  an  intent  to  defame  them  or  bring  them  into  contempt  or 
disrepute,  or  to  excite  against  them  the  hatred  of  the  good  people  of 
the  United  States,  or  to  excite  the  people  to  oppose  any  law  or  act  of 
the  President  in  pursuance  of  law  or  his  constitutional  powers,  or  to 
resist  or  oppose  or  defeat  any  law,  or  to  aid,  encourage,  or  abet  any 
hostile  designs  of  any  foreign  nation  against  the  United  States.  But 
this  act  was  one  of  the  principal  causes  of  the  downfall  of  the  party 
which  enacted  it,  was  always  regarded  as  foreign  to  the  spirit  of  our 
institutions,  and  was  consigned  to  oblivion,  after  a  brief  career, 
without  regret. 

SAME^CENSOBSHIF  OF  THE  FBESS. 

237.  The  constitutional  guaranty  of  freedom  of  speech 
and  of  the  press  forbids  any  censorship  of  the  press,  or 
any  requirement  of  of&cial  approval  or  license  as  a  condi- 
tion precedent  to  publication. 

In  England,  a  decree  of  the  court  of  star  chamber  limited  the  num- 
ber of  printers  and  of  presses,  and  prohibited  new  publications  un- 
less previously  approved  by  proper  licensers.  After  the  fall  of  this 
jurisdiction,  the  parliament  assumed  the  same  power  during  the  pe- 
riod of  the  commonwealth,  and  after  the  restoration  of  Charles  11. 
a  statute  on  the  same  subject  was  passed  founded  principally  upon 
the  star  chamber  decree.  This  act  was  continued  for  some  years 
after  the  Revolution  of  1688.  Many  attempts  were  made  by  the  gov- 
ernment to  keep  it  in  force,  but  it  was  not  strongly  resisted  by  parlia- 
ment, and  it  expired  in  1694,  and  has  never  since  been  revived.  "To 
this  very  hour,"  says  Story,  "the  liberty  of  the  press  in  England 
stands  upon  this  negative  foundation.  The  power  to  restrain  it  is 
dormant,  not  dead.  It  has  never  constituted  an  article  of  any  of  her 
numerous  bills  of  rights;  and  that  of  the  Bevolution  of  1688,  after 
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securing  other  civil  asd  political  privileges,  left  this  without  notice, 
as  unworthy  of  care  or  fit  for  restraint.'^  •*  As  an  example  of  a  spe- 
cies of  restraint  of  the  press  which  still  exists  in  England,  though 
perhaps  somewhat  in  the  nature  of  a  police  regulation,  we  maj  men- 
tion an  act  of  parliament  passed  in  1843,  which  provides  that  all 
new  plays  must  be  submitted  to  the  lord  chamberlain  for  his  exam- 
ination and  approval;  and  when  he  shall  be  of  the  opinion  that  it  is 
fitting  for  the  preservation  of  good  manners,  decorum,  or  of  the  pub- 
lic peace  so  to  do,  he  may  forbid  the  acting  or  representation  of  any 
such  play  or  part  thereof  anywhere  in  Great  Britain  or  in  such  the- 
aters as  he  may  specify,  and  either  absolutely  or  for  such  time  as  he 
shall  see  fit**  Censorship  of  the  press,  as  we  have  mentioned,  still 
exists  in  a  rigorous  form  in  Russia.  But  in  the  United  States,  no 
such  restraint  upon  the  freedom  of  publication  has  ever  been  at- 
tempted, or  would  for  a  moment  be  tolerated.  It  is  clearly  and  in- 
dubitably prohibited  by  the  constitutional  provisions  under  consid- 
eration. 

SAME— PBimLEGED  COMMUNICATIOKS. 

238.  In  the  law  of  libel  and  slander,  <*  privilege '^  means 
the  exemption  of  the  person  uttering  or  publishing  the 
matter  complained  of  from  responsibility,  civil  or  crim- 
inal, although  the  words  may  have  caused  damage  and 
may  be  in  fieiot  fedse.    Privilege  is  of  two  kinds: 

(a)  Absolute. 

(b)  ConditionaL 

238.  Absolute  privilege  exempts  trom,  all  responsibility 
without  any  consideration  of  motive  or  design. 

240.  Conditional  privilege  protects  the  person  in  case 
his  statement,  though  unfounded  in  fact,  was  made  for 
proper  ends  and  from  justifiable  motives. 

241.  Absolute  privilege  attaches  to  statements  made,  in 
the  line  of  their  duty,  by— 

(a)  Members  of  the  legislative  bodies. 

»T  2  story,  Oonst  i  1882.  ••  Stat.  6  &  7  Vict  c  6a 
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(b)  The  principal  officers  of  the  executive  branch  of 

the  government. 

(c)  Participants  in  judicial  proceedings. 

242.  (Conditionally  privileged  communications  indude 
the  following: 

(a)  Published  reports  of  Judicial  proceedings. 

(b)  Criticisms  of  public  officers. 

(c)  Criticisms  of  candidates  for  public  office. 

(d)  Criticisms  of  courts  and  judges. 

(e)  Criticisms  of  literary  compositions. 

AbsoluU  Privilege — Legidaton. 

One  of  the  highest  kinds  of  priyllege  known  to  the  law  is  that  of 
the  members  of  legislative  bodies,  in  respect  to  utterances  or  publi- 
cations made  by  them  in  the  discharge  of  their  publio  duties.  The 
federal  constitution  provides  that  senators  and  representatives  "for 
any  speech  or  debate  in  either  house  shall  not  be  questioned  in  any 
other  place."  Article  1,  §  6.  And  similar  provisions  are  found  in  the 
constitutions  of  most,  if  not  all,  of  the  states.  This  privilege  ouc^t 
not  to  be  construed  strictly,  but  liberally.  It  should  not  be  confined 
to  delivering  an  opinion,  uttering  a  speech,  or  haranguing  in  debate, 
but  extended  to  the  giving  of  a  vote,  to  the  making  of  a  written  re- 
port, and  to  every  other  act  resulting  from  the  nature  and  in  the 
execution  of  the  office,  whether  upon  the  floor  of  the  house  or  in 
committees,  and  also  in  the  official  publications  of  the  proceedings 
of  the  legislative  body. 

Same — Pvblie  Officen. 

While  inferior  public  officers  are  amenable  to  the  laws  if  they  at- 
tempt to  make  their  office  a  cover  for  malicious  and  unfounded 
attacks  upon  private  character,  yet  it  is  not  to  be  supposed  that  the 
chief  executive  magistrates  of  the  Union  and  the  states  could  be  held 
accountable  in  the  courts  for  anything  said  or  published  by  them 
in  their  official  capacity  and  in  the  line  of  their  official  duty,  how- 
ever injuriously  their  utterances  may  reflect  upon  the  reputation  of 
private  persons.  And  the  same  exemption  belongs  to  judges  and 
judicial  officers  of  all  kinds  when  acting  within  the  limits  of  their 
jurisdiction. 
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Same — ParticipanU  in  Judicial  Proceedings. 

All  statements  legitimately  made  in  the  course  of  judicial  proceed- 
ings are  privileged.  This  privilege  extends  alike  to  parties,  counsel, 
witnesses,  jurors,  and  judges;  and  it  does  not  in  any  respect  depend 
upon  the  bona  fides  of  the  person.  The  occasion  on  which  such  a 
communication  is  made  is  absolutely  privileged,  and  the  only  ques- 
tions are  whether  the  occasion  existed,  and  whether  the  matter 
complained  of  was  pertinent  to  the  occasion.'*  For  instance,  state- 
ments made  in  affidavits,  or  orally,  as  a  basis  for  an  inquiry  into  an 
alleged  crime,  or  for  the  purpose  of  setting  in  motion  the  machinery 
of  the  criminal  law,  are  within  this  privilege.  '*Every  one  having 
reasonable  and  probable  grounds  for  believing  that  a  crime  has 
been  committed  has  the  right  to  communicate  his  belief  to  the  mag- 
istrate having  jurisdiction  of  the  offense."  And  consequently  state- 
ments which  are  false  in  fact,  and  would  be  otherwise  actionable, 
are  privileged  if  made  in  an  affidavit  or  other  paper  addressed  to  a 
magistrate,  for  the  purpose  of  causing  a  warrant  of  arrest  or  a  search 
warrant  to  issue,  or  to  a  grand  jury  for  the  purpose  of  procuring  an 
indictment.'*  For,  said  the  judges  in  an  early  case,  if  such  state- 
ments would  maintain  an  action,  ^no  other  would  come  to  a  justice 
to  make  complaint  and  to  inform  him  of  any  felony."  •*  If,  there- 
fore, such  a  communication  is  "apparently  pertinent,  it  is  absolutely 
exempt  from  the  legal  imputation  of  slander;  and  the  party  injured 
is  turned  round  to  a  different  remedy,  an  action  for  malicious  prose- 
cution, wherein  he  is  bound  to  prove  in  the  first  instance,  not  merely 
that  the  communication  was  made  in  bad  faith,  but  that  it  was  not 
countenanced  by  probable  cause."  •*  The  same  principle  applies  to 
documents  properly  and  pertinently  filed  in  a  judicial  proceeding 
after  its  inauguration.  No  action  will  lie  for  defamatory  statements 
made  or  sworn  in  the  course  of  a  cause  before  a  court  of  competent 
jurisdiction.     All  documents  necessary  to  the  conduct  of  the  cause, 

B»  Gardemal  v.  McWilUams,  43  La.  Ann.  464,  0  South.  106. 

00  Townsh.  Sland.  &  L.  §  220;  Vogel  v.  Gruaz,  110  U.  S.  311,  4  Sup.  Ot  12; 
Lister  V.  Perryman,  L.  R.  4  H.  L.  521;  RandaU  v.  Hamilton,  45  La.  Ann. 
1184,  14  SoutlL  73;  Eames  v.  Whittaker,  123  Mass.  342;  Bail  v.  Rawles,  03 
Cal.  222,  28  Pac.  837;  Warden  v.  Whalen,  8  Pa.  CJo.  Ct.  R.  660. 

01  Ram  V.  Lamley,  Hut  113. 

•>  Howard  v.  Thompson,  21  Weod.  (K.  Y.)  31d,  325. 
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such  as  pleadings,  affidarits,  and  instructions  to  counsel,  are  priv- 
ileged/" But  still  this  privilege  cannot  be  abused.  If  it  appears 
that  a  statement  made  in  an  affidavit  in  a  judicial  proceeding  was 
defamatory,  wholly  gratuitous  and»  irrelevant,  known  to  be  false,  and 
published  with  malice  and  without  cause  or  justification,  it  will  sup- 
port an  action/* 

The  judge  presiding  at  a  trial  is  of  course  entirely  exempt  from 
responsibility  for  what  he  may  say  in  regard  to  the  case,  the  parties, 
or  the  evidence;  and  the  same  is  true  of  the  jurors  in  their  discus- 
sion of  the  case  and  their  deliberations  while  making  up  the  verdict 
Neither  will  any  action  of  slander  lie  against  a  witness  for  evidence 
given  by  him  in  a  judicial  proceeding,  pertinent  and  material  to  the 
cause,  and  in  response  to  questions  put  to  him  by  court  or  counsel, 
even  though  such  evidence  was  false  and  maliciously  designed  to  in- 
jure another/'  But  if  the  witness  takes  advantage  of  his  position 
to  gratify  his  personal  spite,  and  goes  out  of  his  way  to  cast  injurious 
reflections  upon  the  character  or  conduct  of  another,  speaking  falsely 
and  maliciously  with  regard  to  a  matter  that  has  no  relation  or  ref- 
erence to  the  subject  of  investigation,  he  is  not  protected  from  the 
consequences  of  his  tortious  act'*  "A  witness  in  the  box,^  says  Od- 
gers,  ^is  absolutely  privileged  in  answering  all  the  questions  asked 
him  by  counsel  on  either  side;  and  even  if  he  volunteers  an  observa- 
tion, still  if  it  has  reference  to  the  matter  in  issue,  or  fairly  arises 
out  of  any  question  asked  him  by  counsel,  such  observation  will  also 
be  privileged.  But  a  remark  made  by  a  witness  in  the  box,  wholly 
irrelevant  to  the  matter  of  inquiry,  uncalled  for  by  any  question  of 
counsel,  and  introduced  by  the  witness  maliciously  for  his  own  pur- 
poses, would  not  be  privileged."  '^  Another  and  very  important  case 
of  absolute  privilege  is  that  of  a  lawyer  addressing  the  court  or  jury 
on  his  client's  case.    He  is  not  to  be  held  accountable  for  his  com- 

«»  Odgers,  Sland.  &  L.  187;   Henderson  v.  Broomhead,  4  Hurl.  &  N.  569. 

•4  Sherwood  v.  PoweU,  61  Minn.  479.  63  N.  W.  1103. 

••  Seaman  v.  Nethercllft,  2  O.  P.  Dlv.  53;  Allen  v.  Orofoot,  2  Wend.  (N.  Y.) 
515;  Calkins  v.  Sumner,  13  Wis.  193:  Crecelius  v.  Bierman,  59  Mo.  App.  513; 
Baldwin  v.  Hutchison,  8  Ind.  App.  454,  35  N.  E.  711;  McLaughlin  y.  Charles, 
60  Hun,  239,  14  N.  T.  Supp.  608;  Etchison  v.  Pergerson,  88  Ga.  620,  15  S.  B. 
680. 

•6  Hunckel  v.  Voneiff,  69  Md.  179,  14  Atl.  500,  per  Robinson,  J.,  dissenting. 

^T  Odgers,  Sland.  &  L.  191. 
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ments  upon  the  eyidence,  the  witnesses,  or  the  opposing  party,  nor 
can  thej  be  made  the  basis  of  an  action  against  him.  Thus^  though 
an  attorney,  on  the  trial  of  his  client  on  a  criminal  charge,  in  com- 
menting upon  the  testimony  of  a  witness  who  has  given  evidence 
tending  to  sustain  the  charge,  may,  during  his  argument,  accuse 
such  witness  of  perjury,  in  regard  to  matters  to  which  he  haa  testi- 
fied pertinent  to  the  inquiry  in  hand,  he  is  not  liable  to  an  action  of 
slander.*' 

Conditional  Privilege — Reporte  of  Judicial  Proceedings. 

It  is  always  permissible  to  publish  the  proceedings  of  the  courts, 
if  it  is  done  impartially  and  truthfully,  and  without  intent  to  reflect 
injuriously  upon  the  character  of  any  party  concerned.  "The  publi- 
cation, without  malice,  of  an  accurate  report  of  what  has  been  said 
or  done  in  a  judicial  proceeding  in  a  court  of  justice,  is  a  privileged 
publication,  although  what  was  said  or  done  would,  but  for  the  priv- 
ilege, be  libelous  against  an  individual  and  actionable  at  his  suit; 
and  this  is  true  although  what  is  published  purports  to  be,  and  is,  a 
report  not  of  the  whole  judicial  proceeding,  but  only  of  a  separate 
part  of  it,  if  the  report  of  that  part  is  an  accurate  report  thereof  and 
published  without  malice."  ••  "The  publication  of  a  fair  and!  true 
report  of  any  judicial  proceeding  without  malice  is  privileged.  This 
was  substantially  the  rule  at  common  law,  and  was  founded  on  the 
principle  that  the  advantage  to  the  community  from  publicity  of  pro- 
ceedings in  courts  of  justice  was  deemed  so  great  that  the  occasional 
inconvenience  resulting  from  it  to  individuals  should  yield  to  the 
public  good.  The  publication  of  such  proceedings  is  treated  as  made 
without  reference  to  the  individuals  concerned,  and  solely  for  the 
information  and  benefit  of  society,  until  the  contrary  appears;  and 
therefore  the  presumption  of  malice  does  not  arise  and  such  pub- 
lication is  privileged."  ^*  But  the  privilege  extends  only  to  an  actual 
record  of  the  proceedings.  Comments  upon  the  case  or  upon  the 
evidence,  remarks  upon  the  character  or  history  of  the  parties  con- 
cerned, descriptive  headings,  observations  and  innuendoes  are  not 

•s  JennlDfiTS  v.  Paine,  4  WIb.  858. 

••  MacdougaU  v.  Knight,  25  Q.  B.  Div.  1. 

to  Salisbury  v.  Advertiser  Co.,  45  Hun,  120.  And  see  Johns  v.  Publishing 
Oo.  (Super.  N.  Y.)  19  N.  Y.  Supp.  8;  Hawkins  v.  Printing  Gql,  10  Ma  App. 
174. 
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privileged;  if  unfair,  false,  op  defamatory,  they  are  libelous,  and  may 
be  punished  as  such  J  ^  Neither  does  the  privilege  extend  to  the  re- 
porting of  such  proceedings  as  are  merely  preliminary  or  ex  parte. 
'If  the  publisher  of  a  newspaper,"  says  the  supreme  court  of  Ohio, 
**may,  in  virtue  of  his  vocation,  without  responsibility,  publish  the 
details  of  every  criminal  charge  made  before  a  police  officer,  how- 
ever groundless,  and  whether  emanating  from  the  mistake  or  the 
malice  of  a  third  person,  then  must  private  character  be  indeed  im- 
perfectly protected.  Such  publications  not  only  inflict  an  injury  of 
the  same  kind  with  any  other  species  of  defamation,  but  their  tenden- 
-cy  is  also  to  interfere  with  the  fair  and  impartial  administration  of 
justice,  by  poisoning  the  public  mind  and  creating  a  prejudice 
against  a  party  whom  the  law  still  presumes  to  be  innocent."  ^' 
The  proceedings  before  a  grand  jury  are  not  proceedings  before  a 
judicial  body,  in  the  sense  that  the  publication  of  such  proceedings 
is  privileged.^'  But  one  is  not  punishable  for  publishing  a  report  of 
a  legislative  committee,  although  it  reflects  upon  the  character  of 
an  individual.'^* 

Samie — Onticum  of  PvbUc  Officean. 

In  the  class  of  conditionally  privileged  communications  are  in- 
cluded criticisms  upon  the  official  character  or  conduct  of  a  public 
officer.  Buch  criticisms  are  not  actionable  if  made  with  an  honest 
design  to  enlighten  the  public  and  for  their  interest  and  benefit,  but 
they  are  punishable  if  made  with  a  malicious  design  to  injure  or 
degrade  the  individual.  "The  official  act  of  a  public  functionary," 
flays  the  court  in  New  York,  "may  be  freely  criticised,  and  entire 
freedom  of  expression  used  in  argument,  sarcasm,  and  ridicule  upon 
the  act  itself,  and  then  the  occasion  will  excuse  everything  but  ac- 
tual malice  and  evil  purpose  in  the  critic."  But  "the  occasion  will 
not  of  itself  excuse  an  aspersive  attack  upon  the  character  or  mo- 
tives of  the  officer;  and  to  be  excused,  the  critic  must  show  the  truth 
-of  what  he  has  uttered  of  that  kind."''  A  publication,  therefore, 
which  would  be  a  libel  on  a  private  person  may  not  be  a  libel  on  a 

Ti  Thompson  v.  Pownlng,  15  Nev.  195. 

*«  Cincinnati  Gazette  Co.  v.  Tlmberlake,  10  Ohio  St  548. 

t»  McCabe  v.  Cauldwell  18  Abb.  Prac  (N.  Y.)  877. 

T*  Rex  V.  Wright.  8  Term  R.  293. 

ie  HamUtOD  v.  Eno,  81  N.  Y.  116. 
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person  acting  in  a  public  capacity;  but  any  imputation  of  unjust  or 
corrupt  motives  is  equally  libelous  in  either  case.^*  Thus,  it  is  a 
libel  to  charge  a  member  of  the  legislature  with  acting  corruptly  in 
his  official  capacity,  or  with  being  induced  by  some  pecuniary  or 
valuable  consideration  to  act  in  a  particular  manner  upon  matters 
coming  before  him  as  a  legislator.''^  So,  a  charge  that  a  financial 
statement  of  a  county  by  the  county  auditor  was  false,  and  fliat 
an  officer  who  would  swear  to  one  lie  would  swear  to  another,  is  a 
libelJ*  Further,  in  applying  the  rule  of  fair  and  reasonable  com- 
ment upon  the  public  conduct  of  an  officer,  the  courts  will  not  be 
illiberal  in  measuring  the  degree  of  warmth  and  vigor  which  the 
writer  may  infuse  into  his  language.  But  when  such  criticism  turns 
into  gibes,  taunts,  or  sneers,  or  personal  insult  or  derision,  directed 
against  his  physical  peculiarities,  his  idiosyncrasies  of  manner,  or 
his  name,  calculated  to  bring  him  into  ridicule  and  contempt,  th<^ 
limits  of  privilege  are  overstepped  and  the  article  becomes  a  libel.^* 
And  again,  false  and  defamatory  worcte  in  regard  to  a  public  officer, 
spoken  or  published  of  him  as  an  individual,  are  not  privileged  on 
the  ground  that  they  related  to  a  matter  of  public  interest,  and  were 
spoken  or  published  in  good  faith.** 

Same — OrUiciam  of  Candidates  for  Office. 

A  similar  rule  obtains  in  regard  to  criticisms  upon  the  char- 
acter, history,  or  fitness  of  a  candidate  for  public  office,  elective 
or  appointive  "The  fitness  and  qualification  of  a  candidate  for 
an  elective  office  may  be  a  subject  for  the  freest  scrutiny  and  in- 
vestigation, either  by  the  proprietor  of  a  newspaper  or  by  a  voter  or 
other  person  having  an  interest  in  the  matter,  and  much  latitude 
must  be  allowed  in  the  publication,  for  the  information  of  voters,  of 
charges  affecting  the  fitness  of  a  candidate  for  the  place  he  seeks^ 
so  long  as  it  is  done  honestly  and  without  malice.  Nor  will  such 
publication  be  actionable  without  proof  of  express  malice,  although 
it  may  be  harsh,  unjust,  and  unnecessarily  severe,  for  these  are  mat- 

T«  Parmlter  v.  Coupland,  6  Mees.  &  W.  105. 

TT  Wilson  V.  Noonan,  23  WIb.  105;  State  v.  Schmltt,  40  N.  J.  Law,  579,  9  AtL 
774. 
Ts  Prosser  v.  CaUis,  117  Ind.  105,  19  N.  B.  735. 
T»  Buckstaff  v.  Vlall,  84  Wis.  129,  54  N.  W.  111. 
to  Post  Pub.  Co.  V.  Moloney,  60  Ohio  St.  71,  33  N.  B.  921. 
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ters  of  opinion  of  which  the  party  making  the  publication  has  a  right 
to  judge  for  himself.  In  the  case  of  such  a  publication,  the  occasion 
rebuts  the  inference  of  malice  which  the  law  would  otherwise  raise 
from  its  falsity,  and  no  right  of  action  exists,  even  though  the  char- 
acter of  the  party  has  suffered,  unless  he  is  able  to  &how  the  ex- 
istence of  actual  malice.  But  when  the  publication  attacks  the  pri- 
vate character  of  a  candidate  by  falsely  imputing  to  him  a  crime,  it 
is  not  privileged  by  the  occasion,  either  absolutely  or  qualifledly, 
but  is  actionable  per  se,  the  law  implying  malice;  and  it  is  no  justi- 
fication that  the  publication  was  made  with  an  honest  belief  in  its 
truth,  in  good  faith,  and  for  the  purpose  of  influencing  voters.  Such 
publications  can  only  be  justified  by  proof  of  their  truth."  '^  The 
mental  qualifications  of  a  candidate  for  public  office,  no  less  than 
his  character  and  his  fitness  in  other  respects,  are  open  to  fair  dis- 
cussion, and  it  is  not  libelous  to  argue  that  he  has  not  sufficient 
education  or  intelligence  to  discharge  the  duties  of  the  office  in  a 
proper  manner,  provided  the  writer's  arguments  are  fair  and  based 
on  fact.  But  it  is  not  permissible  falsely  to  charge  him  with  having 
spoken  or  written  words  which,  if  actually  uttered  by  him,  would 
show  him  to  be  utterly  illiterate  and  stupid.'* 

Seme — Oriticiam  qf  Courts  and  Judges. 

It  is  the  right  of  the  citizen  to  conmient  upon  the  decisions  and 
actions  of  the  courts  of  justice,  and  to  discuss  their  correctness,  the 
fitness  or  unfitness  of  the  judges  for  their  stations,  and!  the  fidelity 
with  which  they  perform  their  duties;  but  he  has  no  right  to  at- 
tempt, by  defamatory  publications,  to  degrade  the  tribunal,  destroy 
public  confidence  in  it,  and  dispose  the  community  to  disregard  its 
orders  and  decrees.  Such  publications  are  an  abuse  of  the  liberty  of 
the  press,  and  are  punishable.''  Thus,  to  say  of  a  judge  that  he 
will  allow  his  political  predilections  to  influence  his  judicial  action 
in  favor  of  his  fellow  partisans,  is  libelous,  and  not.  privileged.'* 
Sp,  also,  an  article  charging  a  judge  with  maintaining  a  secret  part- 
nership in  the  business  of  the  law  with  his  son,  the  latter  being  a 

•1  Upton  V.  Hume,  24  Or.  420,  33  Pac.  810.    And  see  Wbeaton  v.  Beecber, 
66  Mich.  307,  33  N.  W.  503;  Hallam  v.  Publishing  Co.,  55  Fed.  456. 
81  Belknap  v.  Ball,  83  Mich.  583,  47  N.  W.  674. 
»s  State  V.  MorrlU,  16  Ark.  384. 
•4  In  re  Moore^  63  N.«a  887. 
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member  of  the  bar  in  active  practice,  with  the  inference  that  the 
judge  receives  fees  from  parties  to  cases  coming  before  him  in  his 
court,  amounts  to  a  charge  of  misconduct  in  office,  and  is  libelous 
if  not  true.**  And,  again,  an  article  imputing  to  a  judge  engaged 
in  the  trial  of  a  cause  such  conduct  in  respect  to  the  case  upon 
trial  as,  if  true,  would  render  him  an  unfit  person  to  preside  at  the 
trial,  is  libelous  and  a  contempt  of  court** 
Same — Oritidsm  of  Literary  Compositions. 

Criticisms  of  books  and  other  literature  offered  to  the  public  are 
privileged  provided  they  are  honest  and  fair,  made  in  good  faith, 
and  not  used  as  a  cloak  to  cover  an  injurious  personal  attack  upon 
the  writer.  It  is  not  libelous  to  ridicule  a  literary  composition,  or 
the  author  of  it,  in  so  far  as  he  has  embodied  himself  in  his  work; 
and  if  he  is  not  followed  into  domestic  life  for  the  purpose  of  personal 
slander,  he  cannot  maintain  an  action  for  any  damage  he  may  suffer 
in  consequence  of  thus  being  rendered  ridiculous.*^  To  say  of  a  pub- 
lished pamphlet,  dealing  with  a  publio  question,  that  it  is  *^he 
effusion  of  a  crank,''  is  not  necessarily  libelous.  To  make  it  so,  it 
must  be  shown  that  the  word  '^crank"  carries  a  defamatory  mean- 
ing, and  that  the  plaintiff  has  been  specially  damaged.** 

Jury  OM  Judges  of  the  Law, 

In  the  constitutions  of  many  of  the  states,  it  is  provided  that,  in 
prosecutions  for  libel,  the  jury  shall  be  ju^es  of  the  law.  This  pro- 
vision is  in  furtherance  of  the  right  of  free  speech,  or  was  intended 
to  be  so.  For  it  is  historically  due  to  the  early  disposition  of  the  Eng- 
lish courts  (before  alluded  to,  and  particularly  with  reference  to 
Lord  Mansfield)  to  limit  the  province  of  the  jury  to  the  single  fact 
of  publication,  reserving  to  the  court  the  right  to  determine  whether 
or  not  the  publication  in  question  was  libelous.  Such  a  constitu- 
tional provision  makes  the  latter  question,  no  less  than  the  former, 
a  subject  for  the  sole  decision  of  the  jury. 

••  Bpyce  V.  Maloney,  68  Vt  437,  6  AtL  805. 
te  Myers  v.  State,  46  Ohio  St  473,  22  N.  B.  48. 
tf  Carr  v.  Hood,  1  Gamp.  354,  note. 
tt  Walker  v.  Tribune  Co.,  29  Fed.  827. 
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THE  BIGHT  OF  ASSEMBLY  AND  PETITION. 

243«  The  first  amendment  to  the  federal  constitution  pro- 
vides that  ''congress  shall  make  no  law  abridging  the  right 
of  the  people  peaceably  to  assemble  and  to  petition  the 
government  for  a  redress  of  grievances." 

This  clanse  was  probably  suggested  by  the  fifth  declaration  of  the 
English  Bill  of  Bights,  parsed  in  the  first  year  of  William  and  Mary, 
after  the  revolution  of  1688,  wherein  the  right  of  the  subject  to 
petition  the  king  is  set  forth.  But  the  right  secured  is  so  essential 
to  a  free  government  that  it  would  probably  be  regarded  as  inherent 
in  the  nature  of  our  republican  systems,  even  if  it  were  not  expressly 
placed  under  the  protection  of  the  constitution.  The  prohibition, 
however,  is  here  laid  only  upon  congress.  It  is  intended  as  a  pro- 
tection against  federal  action  alone.  But  the  right  of  the  people 
peaceably  to  assemble  for  the  purpose  of  petitioning  congress  for 
a  redress  of  grievances,  or  for  anything  else  connected  with  the 
powers  or  duties  of  the  national  government,  is  an  attribute  of 
national  citizenship,  and  as  such  under  the  protection  of  and  guaran- 
tied by  the  United  States.  The  very  idea  of  a  government  repub- 
lican in  form  implies  that  right,  and  an  invasion  of  it  presents  a 
case  within  the  sovereignty  of  the  United  States.®* 

It  will  be  noticed  that  two  separate,  though  related,  rights  are 
here  secured.  It  is  not  that  the  right  to  assemble  for  the  purpose  of 
framing  or  presenting  petitions  is  guarantied.  But  the  people  have 
the  right  to  assemble  for  lawful  purposes,  though  no  petition  is  in- 
cluded within  the  scope  of  those  purposes.  But  since  assemblages 
for  commercial,  social,  religious,  or  commemorative  purposes  are 
sufficiently  cared  for  in  other  provisions  of  the  various  constitutions, 
the  importance  of  the  clause  under  consideration  will  principally 
be  apparent  in  connection  with  political  meetings.  And  here  the 
right  of  assembly  will  include  not  only  the  meetings  and  conven- 
tions familiar  in  our  political  methods,  but  also  the  assemblage 
of  those  who  have  no  standing  as  voters,  when  held  with  a  view  to 
secure  political  recognition  or  urge  the  repeal  of  oppressive  laws. 

••  U.  S.  V.  Cruikfibank,  02  U.  S.  542. 
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Bat  the  right  of  assembly  and  petition  is  not  absolutely  onre- 
Btrieted.  It  must  be  exercised  "peaceably."  By  this  is  meant  that 
assemblies  must  be  for  lawful  purposes  and  must  not  be  tumultuous 
or  riotous  in  their  character,  and  that  petitions  must  not  be  of  a 
seditious  nature,  nor  accompanied  by  any  parade  of  force  or  show 
of  intimidation  or  threats.®^  If  these  conditions  are  violated,  the  par- 
ticipants become  amenable  to  the  criminal  laws,  and  cannot  complain 
that  their  lawful  rights  are  abridged.  This  principle  may  be  illus- 
trated by  certain  facts  from  English  constitutional  history  which 
preceded  the  adoption  of  our  own  constitution.  It  is  a  maxim  of 
the  law  of  England  that  the  subject  has  a  right  to  prefer  petitions 
for  the  redress  of  grievances.  This  right  was  fully  and  triumphantly 
vindicated  upon  the  trial  and  acquittal  of  the  seven  bishops,  in  the 
fourth  year  of  James  n.,  and  the  result  of  that  trial  has  always  been 
regarded  as  one  of  the  most  notable  victories  of  the  law  against  at- 
tempts at  tyrannical  oppression  of  the  people.®^  Yet  at  that  very 
time  there  was  on  the  statute  book  an  act  against  ^^umultuous  peti- 
tioning," wherein  it  was  provided  that  not  more  than  twenty  names 
should  be  signed  to  any  petition  to  the  king  or  either  house  of  par- 
liament for  any  alteration  of  matters  established  by  law  in  church  or 
state,  unless  the  contents  thereof  were  previously  approved,  in  the 
country,  by  three  justices  or  the  majority  of  the  grand  jury  at  the 
assizes  or  quarter  sessions,  and  in  London,  by  the  lord  mayor,  alder- 
men, and  common  council,  and  l^at  no  petition  should  be  delivered 
by  a  company  of  more  than  ten  persona."-  Afterwards  came  the 
Bill  of  Rights,  wherein  it  was  declared  "that  it  is  the  right  of  the 
subjects  to  petition  the  king,  and  all  commitments  and  prosecutions 
for  such  petitioning  are  illegal"  But  the  statute  referred  to  was 
not  repealed  by  this  declaration,  and  it  is  stiil  in  force  in  England, 
though  probably  entirely  a  dead  letter.  The  distinction  which  it 
introduced,  between  lawful  and  peaceable  petitioning  and  such  pro- 
ceedings as  are  riotous  or  tumultuous,  has  become  a  recognized  part 
of  the  English  law,  though  the  specific  provisions  of  the  statute  are 
no  longer  regarded.     This  was  made  apparent  upon  the  trial  of  Lord 

•0  8ee  Com.  v.  Abrahams,  156  Mass.  57,  30  N.  E.  79. 

•1  Case  of  The  Seven  Bishops,  12  How.  St  Tr.  183,  Broom,  CJonst  Law,  iOG. 

•«  Stat.  13  Car.  II.  St  1,  c  5. 
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Oeorge  Gordon  for  high  treason,  in  1781.  The  followers  of  this  noble- 
man, in  immense  numbers,  presenting  the  petition  of  the  Protestant 
Association,  had  besieged  parliament  in  its  very  house  with  threats, 
violence,  and  rioting.  On  this  trial,  Lord  Mansfield  charged  the 
grand  jury  that  ^to  petition  for  the  passing  or  repeal  of  any  act  is 
the  undoubted  inherent  birthright  of  every  British  subject,  but  under 
the  name  and  color  of  petitioning  to  assume  command,  and  to  dict^ite 
to  the  legislature,  is  the  annihilation  of  all  order  and  government 
Fatal  experience  had  shown  the  mischief  of  tumultuous  petitioning, 
in  the  course  of  that  contest,  in  the  reign  of  Charles  L,  which  ended 
in  the  overthrow  of  the  monarchy,  and  the  destruction  of  the  consti- 
tution; and  one  of  the  first  laws  after  the  restoration  of  legal  gov- 
ernment was  a  statute  passed  in  the  13th  year  of  Charles  n.,  enact- 
ing that  no  petition  to  the  kiug  or  either  house  of  parliament  for 
alteration  of  matters  established  by  law  in  church  or  state,  shall  be 
signed  by  more  than  twenty  names  or  delivered  by  more  than  ten 
persons.  In  opposition  to  this  law,  the  petition  in  question  was 
signed  and  delivered  by  many  thousands,  and  in  defiance  of  principles 
more  ancient  and  more  important  than  any  regulations  upon  the  sub- 
ject of  petitioning.  The  desire  of  that  petition  was  to  be  effected  by 
the  terror  of  the  multitude  that  accompanied  it  through  the  streets, 
classed,  arranged,  and  distinguished  as  directed  by  the  advertise- 
ments." •« 

The  meaning  of  this  clause  in  the  first  amendment  to  the  federal 
constitution  was  brought  into  prominent  light,  and  its  effect  ear- 
nestly debated,  in  1836  and  1837,  when  the  house  of  representatives 
adopted  a  resolution  that  all  petitions  relating  in  any  manner  to  the 
subject  of  slavery  or  the  question  of  its  abolition  should  be  laid  on  the 
table,  without  being  either  printed  or  referred,  and  that  no  further 
action  whatever  should  be  had  upon  them.  But  no  important  rule 
or  principle  was  established,  and  the  resolution  itself,  with  the  de- 
bates which  accompanied  it,  are  now  of  historical  interest  only.®* 

The  right  of  petition  would  be  of  but  little  value  if  the  persons  ex- 
ercising it  were  afterwards  liable  to  be  punished!  for  their  use  of  the 
privilege,    "I  take  it  to  be  undeniable,"  says  a  learned  judge,  "thai 

••  ProceedingB  against  Lord  George  Gordon,  21  How.  St  Tr.  487. 
•«  Bee  2  Yod  Hoist,  Const  Hist  U.  8.  pp.  245-262. 
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the  right  of  petition,  as  that  expression  ia  used  in  the  constitution  of 
the  state,  means  the  right  of  every  being,  natural  and  artificial,  to 
apply  to  any  department  of  government,  inclading  the  legislature, 
for  the  redress  of  grievances  or  the  bestowal  of  right,  and  is  a  further 
guaranty  of  the  enjoyment  of  such  redress  or  right  when  obtained, 
free  from  all  forfeiture  or  penalty  for  having  sought  or  obtained 
if  *"  And  it  is  a  well-settled  principle  of  law  that  petitions  and 
memorials  are  privileged  (so  that  the  authors  or  signers  of  them  arn 
exempt  from  all  liability,  under  the  law  of  libel,  for  the  statements 
made  in  them)  if  they  are  madie  in  goqfd  faith  and  for  a  proper 
purpose,  by  a  party  having  an  interest  in  the  matter  to  a  party  hav- 
ing an  interest  or  a  power  to  act**  Thus,  for  example,  a  letter  or 
petition  addressed  to  the  President,  the  governor  of  a  state,  or  any 
public  officer  having  the  power  to  act  in  the  matter,  complaining  of 
misconduct  in  an  inferior  officer,  or  containing  accusations  against 
him,  and  demanding  his  removal  from  office^  is  not  a  libel  if  it  was 
written  as  a  bona  flde  complaint,  to  obtain  redress  for  a  grievance 
which  the  party  really  believed  he  had  suffered.  Such  petitions  are 
so  far  of  the  nature  of  judicial  proceedings  that  the  accuser  is  not 
held  to  prove  the  truth  of  them,  nor  is  he  responsible  for  the  in- 
jury they  may  do  to  the  person  accused,  unless  they  were  founded 
in  malice  and  made  wantonly  and  without  probable  cause.*^  A 
communication  intended  to  be  made  to  the  proper  authority,  respect- 
ing matters  affecting  the  honesty  of  a  public  employ^,  is  privil^ed^ 
if  made  in  good  faith  and  without  any  personal  malicious  motive,  al- 
though in  fact  it  is  addressed  and  delivered  to  the  wrong  person.** 

•B  Citizens'  Bank  of  Louisiana  v.  Board  of  Assessors  of  Orleans,  04  Fed.  7S. 

••  Harrison  v.  Bush,  5  El.  &  Bl.  344;  Wright  ▼.  Lothrop,  149  Mass.  386,  21 
N.  B.  063;  Odgers,  Sland.  &  L.  220. 

•T  Woodward  y.  Lander,  6  Gar.  ft  P.  648;  Gray  v.  Pentland,  2  Seiv.  A  B. 
(Pa.)  28;  Kent  v.  Bongartz,  16  R.  L  72,  22  Aa  1028. 

••  BcarU  v.  Dixon,  4  Fost  &  F.  250. 
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BISF&ANCHISEMENT. 

244.  In  the  XJnited  States,  disfranchisement  exists  only 
as  a  punishment  for  crime  or  as  a  consequence  of  convio- 
tion  thereof.    It  may  include — 

(a)  Loss  of  the  right  of  suffrage. 

(b)  Disqualification  to  be  a  witness  in  Judicial  proceed- 

ings, 
(o)  Disqualification  to  hold  public  oBLce. 

Meaning  of  Ditfranehiaement. 

Disfranchisement  is  defined  as  the  act  of  depriving  a  person  of 
franchises  formerly  held  by  him.  In  public  law,  it  is  applied  es- 
pecially to  the  taking  away  from  an  individual  of  his  political  rights 
and  privileges,  or  of  his  rights  as  a  free  citizen.  In  a  still  narrower 
sense,  it  means  the  disqualification  of  an  individual  to  exercise  the 
elective  franchise. 

In  old  English  law,  a  person  who  was  outlawed,  excommunicated, 
or  convicted  of  an  infamous  crime,  was  said  to  ''lose  his  law  "  (legem 
amittere),  which  included  the  loss  of  his  civil  rights  or  the  benefit 
and  protection  of  the  law,  and  in  a  more  restricted  sense,  the  depriva- 
tion of  the  right  to  give  his  evidence  as  a  witness  in  a  court  of  law. 
On  the  other  hand,  a  man  who  stood  "rectus  in  curia,"  that  is,  pos- 
sessed of  all  his  civil  rights,  and  not  outlawed,  excommunicated,  or 
infamous^  was  called  "legalis  homo,"  or  a  "good  and  lawful  man." 
Something  similar  to  this  was  found  in  the  Roman  law,  where  the 
lesser  or  medium  loss  of  status  (capitis  diminutio  media)  occurred 
when  a  man  lost  his  rights  of  citizenship,  and  his  family  rights,  but 
without  losing  his  liberty. 

In  the  United  States,  the  deprivation  of  civil  rights  can  be  inflicted 
by  the  government  only  as  a  punishment  for  crime,  or  it  may  be  de- 
creed to  follow  as  a  consequence  of  the  infamy  supposed  to  charac- 
terize one  convicted  cf  crime.  Citizenship,  as  such,  can  never  be 
forfeited  save  by  the  voluntary  renunciation  of  the  party.  That  is 
to  say,  there  is  no  constitutional  way  in  which  the  United  States  or 
a  state  could  reduce  a  person,  enjoying  the  character  of  a  citizen,  to 
the  standing  of  an  alien.  But  seven;l  of  the  privileges  attached  to 
the  status  of  citizenship  may  be  stripped  off,  by  way  of  punishment 

BL.C0NST.L.-S6 
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for  an  oflfense  duly  proven  in  the  courts.  This  power,  however,  can- 
not be  exercised  in  any  arbitrary  manner,  nor  by  laws  framed  against 
particular  individuals  or  classes  of  citizens.  An  act  inflicting  such 
disqualifications,  if  aimed  at  a  particular  person  or  class,  and  having 
relation  to  past  acts  only,  would  amount  to  a  bill  of  attainder  or  an 
ex  post  facto  law,  or  partake  of  the  character  of  both.** 
Diacriminatiom  as  to  Offices, 

Although  the  power  to  discriminate  against  individuals  or  classes, 
in  the  distribution  of  civic  rights-  or  the  infliction  of  civil  disqualifi- 
cations, is  denied  to  the  states  by  provisions  found  both  in  their  own 
constitutions  and  in  the  last  three  amendments  to  the  constitution 
of  the  United  States,  yet,  in  prescribing  the  qualifications  for  office, 
or  tfstributing  the  patronage  of  the  state,  it  is  not  incompetent  for 
the  legislature  to  make  reasonable  and  proper  discriminations.  No 
one,  for  instance,  could  successfully  question  the  validity  of  the  civil 
service  laws  which  make  the  passing  of  an  examination  a  pre-requi- 
site  to  the  right  to  be  appointed  to  office.  So,  also,  it  is  held  that 
statutes  providing  that  honorably  discharged  soldiers  and  sailors  of 
the  late  civil  war  shall  be  preferred  for  appointments  to  positions  in 
the  civil  service  of  the  state  and  of  its  cities,  over  other  persons  of 
equal  standing,  are  not  unconstitutional.^**  And  in  New  York  it  has 
been  adjudged  that  a  law  declaring  that  not  more  than  two  of  the 
three  persons  constituting  the  civil  service  commission  thereby  es- 
tablished shall  be  adherents  of  the  same  political  party,  is  not 
in  conflict  with  the  constitutional  provision  that  ^no  member  of  this 
state  shall  be  disfranchised  or  deprived  of  any  of  the  rights  or  privi- 
leges secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land 
or  the  judgment  of  his  peers."  *•* 
Right  of  Suffrage. 

In  most  of  the  states,  as  already  remarked,  many  persons  who  are 
entitled  to  be  denominated  citizens  are  not  allowed  the  privilege  of 
the  ballot  Such  are  women,  minors,  insane  persons,  the  illiterate^ 
and  in  some  states  the  proletarian  classes.     But  the  denial  of  the 

••  Oammlngs  v.  Missouri,  4  WalL  277;   Ex  parte  Garland,  Id.  333. 

100  In  re  Wortman  (Sup.)  2  N.  Y.  Supp.  324;   Sullivan  v.  Gilroy,  66  Hun, 
285,  8  N.  Y.  Supp.  401. 

101  Rogers  V.  City  of  BulTalo,  123  N.  Y.  173,  25  N.  B.  274.    But  compare  Oity 
of  EvansvUle  y.  State,  118  Ind.  426,  21  N.  E.  267. 
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right  of  suffrage  to  these  persons  cannot  properly  be  called  a  dis- 
franchisement of  them,  because  that  term  is  correctly  applied  only  to 
the  deprivation  of  a  privilege  heretofore  enjoyed.  But  disfran- 
chisement, in  the  sense  of  a  taking  away  of  the  elective  franchise  from 
persons  who  formerly  possessed  it,  exists  in  most  of  the  states  as  a 
punishment  for  crime.  Several  of  the  state  constitutions  contain 
provisions  denying  the  right  of  voting  at  public  elections  to  those 
who  shall  be  convicted  of  an  "infamous  crime,*'  or  of  "high  crimes/' 
or  of  'felony.**  And  in  some  of  the  constitutions,  various  crimes 
are  specified,  a  conviction  of  which  shall  work  the  deprivation  of  this 
right,  such  as  treason,  bribery,  duelling,  betting  on  elections,  per- 
jury, embezzlement  of  public  money,  larceny,  and  forgery.*®* 

Di8qiJuilific(ttiion  to  be  a  Witness. 

By  the  English  common  law,  a  person  who  was  convicted  of  an  in- 
famous crime  was  thereby  rendered  incompetent  as  a  witness,  on  the 
theory  that  a  person  who  would  conmiit  so  heinous  a  crime  must 
necessarily  be  so  depraved  as  to  be  unworthy  of  credit  These  crimes 
were  treason,  felony,  and  the  crimen  falsi.  But  at  present,  the  dis- 
qualification of  infamy  has  been  done  away  with  by  statute  in  Eng- 
land and  in  most  of  the  United  States,  and  the  rule  has  been  substi- 
tuted that  a  conviction  for  crime  may  be  adduced  in  evidence  to  af- 
fect the  credibility  of  the  witness,*®' 
IndiffiMlity  to  Office. 

If  a  convict  is  considered  unworthy  to  exercise  the  elective  fran- 
chise, much  more  should  he  be  deemed  unfit  to  hold  office  in  the  gov- 
ernment Accordingly,  we  find  that  the  constitutions  of  many  of 
the  states  declare  that  no  person  who  has  been  convicted  of  certain 
crimes  shall  be  eligible  to  hold  public  oflice.*®*  These  provisions  vary 
greatly  in  respect  to  the  specific  crimes  which  are  to  be  attended  with 
this  consequence.     But  those  most  frequently  enumerated  are  trea- 

los  Stlm.  Am.  St  Law,  pp.  62,  63. 

los  1  Whart  Bv.  §  397. 

104  While  the  legislature  cannot  estahllsh  arbitrary  exclusions  from  office, 
nor  any  general  regulations  requiring  qualifications  which  the  state  constitu- 
tion has  not  required,  yet  a  law  declai-ing  that  no  person  guilty  of  certain 
enumerated  criminal  offenses  shaU  be  eligible  to  any  office  of  profit,  trust,  or 
emolument  under  the  state  government.  Is  yalld.  Barker  v.  People,  8  Cow. 
iN.  Y.)  686. 
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son,  bribery,  dneUing,  malfeaBance  in  office,  public  defalcation  or 
embezzlement  of  the  public  funds,  perjury,  offenses  against  the  elec- 
tion laws,  and  murder.  In  a  number  of  the  states,  the  disqualifica- 
tion attaches  to  the  conyiction  of  any  infamous  crime.  This  conse- 
quence of  a  oonyiotion  is  itriotly  and  properly  a  punishment  It 
cannot  be  inflicted  except  by  due  process  of  law.  Thus,  a  constitu- 
tional prorision  making  a  defaulter  or  embezzler  of  the  public  money 
ineligible  to  any  office  of  trust  or  profit  presupposes  that  the  de- 
fault shall  be  ascertained  and  fixed  by  judiciial  or  other  legal  au- 
thority; until  this  is  done,  the  acts  of  a  person  holding  the  office 
will  be  yalid  and  binding,  and  his  sureties  will  be  liable  for  them.^^* 
JBut  a  person  who  has  committed  an  act  disqualifying  him  for  office 
may  be  removed  from  his  office  by  a  proceeding  by  quo  warranto,  or 
by  information  in  the  nature  of  a  quo  warranto,  although  he  has 
not  been  convicted  of  the  offense  in  any  criminal  prosecution  against 
him.*<^' 

The  ftdtral  constitution  also  contains  certain  provisions  of  this 
character.  Thus,  in  article  1,  §  3,  we  read:  '^Judgment  in  cases  of 
impeachment  shall  not  extend  further  than  to  removal  from  offie« 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or 
profit  under  the  United  States.^'  And  the  third  section  of  the  four- 
teenth amendment  provides  that  no  person  shall  hold  any  office^  civil 
or  military,  under  the  United  States  or  under  any  state,  who^  having^ 
previously  taken  an  oath,  as  a  member  of  congress  or  as  an  officer 
of  the  United  States,  or  as  a  member  of  any  state  legislature,  or  as  an 
executive  or  judicial  officer  of  any  state,  to  support  the  constitution 
of  the  United  States,  shall  have  engaged  in  insurrection  or  rebellion 
against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof. 
But  congress,  by  a  two-thirds  vote  of  each  house,  may  remove  such 
disability.  Congress  has  been  very  liberal  in  the  exercise  of  the 
power  to  remove  this  disability,  and  it  is  believed  that  there  are  now 
very  tew  persons^  tf  any,  who  still  remain  under  its  burden. 

loe  Oawley  v.  People,  96  111.  249. 

loe  Royall  v.  Thomas,  28  Grat  (Ya.)  180;  Cooi.  v.  Walter,  88  Pa.  St.  106; 
Brady  v.  Howe,  60  Miss.  607. 
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OHAFTEB 

CONSTITUTIONAL  GUARANTIES  IN  CRIMINAL  OASBS. 

246-240.  ProTislons  In  the  Gonstltutions. 

247.  Presentment  or  Indictment.        , 

848-249.  Trial  by  Jury. 

260.  Privilege  against  Self -Criminating  Brldenca. 

26L  Confronting  with  Witnesses. 

262.  Compelling  Attendance  of  Witnesses. 

263.  Right  to  be  Present  at  TriaL 

264.  Assistance  of  CouhseL 
266.  Right  to  be  Heard. 

266.  Speedy  and  Public  TriaL 

287-269.  Twice  In  Jeopardy. 

260.  Ball. 

261.  Cruel  and  Unusual  Punishments. 

262.  Bills  of  Attainder. 
268.  Ex  Post  Facto  Laws. 

264.    Suspension  of  Habeas  Corpus. 
266-267.    Definition  of  Treason. 

268.    Corruption  of  Blood  and  Forfdturs. 

PROVISIONS  IN  THE  CONSTITUTIONS, 

246.  Under  fhe  American  systems,  every  person  charged 
with  crime  and  brought  to  trial  therefor  is  secured,  by 
constitutional  guaranties,  in  the  enjoyment  of  certain 
rights  which  are  generally  deemed  essential  to  the  due 
administration  of  Justice  under  a  free  government.  Some 
of  these  rights  are  secured  by  the  constitution  of  the 
United  States,  others  by  the  constitutions  of  the  individ- 
ual states,  and  others  by  both  concurrently. 

246.  The  most  important  of  these  rights  are  as  follows: 

(a)  The  right  to  a  presentment  or  indictment  by 

a  grand  jury. 

(b)  The  right  to  be  tried  by  a  petit  jury. 

(c)  The   exemption  of  the  prisoner  from  being 

compelled  to  testify  against  iiinnfiAif, 
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(d)  The  right  to  be  confronted  with  the  witnesses 

against  him* 

(e)  The  right  to  compulsory  process  for  obtaining 

witnesses  in  his  fietvor. 

(f)  The  right  to  be  present  at  the  trial. 

(g)  The  right  to  be  heard  in  person  or  by  attorney 

and  to  have  the  assistance  of  counsel  for  his 
defense. 

(h)  The  right  to  a  speedy,  iSeiir,  and  public  triaL 

(i)  The  privilege  against  being  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law. 

(J)  The  guaranty  that  the  prisoner  shall  not  be 
twice  put  in  Jeopardy  of  life  or  limb  for 
the  same  offense. 

(k)  The  guaranty  that  excessive  bail  shall  not  be 
required. 

(1)  The  guaranty  that  excessive  fines  shall  not  be 
imposed  nor  cruel  and  unusual  punishments 
inflicted. 

(m)  The  provision  that  no  person  shall  be  pun- 
ished by  a  bill  of  attainder  or  an  ex  post 
&cto  law. 

(n)  The  privilege  of  the  writ  of  habeas  corpus, 
except  when  it  may  be  lawfully  suspended 
in  emergencies  provided  for  by  the  consti- 
tution. 

The  fifth,  sixth,  and  eighth  amendments  to  the  federal  constitu- 
tion, wherein  many  of  the  above  mentioned  rights  are  guarantied 
to  persons  accused  of  crime,  are  now  conceded  to  be  applicable  only 
to  the  courts  of  the  United  States  and  proceedings  therein.  They 
were  not  intended  to  operate,  and  do  not  operate,  to  restrict  the 
power  of  a  state  in  its  dealings  with  persons  offending  against  its 
own  laws,  but  were  designed  merely  as  limitations  upon  the  power 
of  the  national  government^     But  the  same  rights  are  secured  by 

i  Mm«r  T.  State,  168  U.  S.  536,  14  Sup.  Ct  874;  TwltcheU  ▼.  Oom.,  7  WalL 
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the  constitntions  of  nearly  all  the  states,  not  always  in  the  same  lan- 
guage, but  to  practically  the  same  effect  And  there  are  certain 
provisions  of  the  federal  constitution,  relating  to  criminal  proced- 
ure, which  are  binding,  not  upon  the  national  government  and  its 
courts,  but  primarily  upon  the  several  states  and  their  judges  and 
legislatures.  These  are  the  provisions  that  no  state  shall  pass  any 
bill  of  attainder  or  ex  post  facto  law,  and  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws. 

Waiver  of  Rights. 

Some  of  these  rights  are  merely  personal  to  the  defendant  and 
may  be  waived  by  him.  Others,  according  to  the  prevalent  doe- 
trine,  are  inalienable  and  cannot  be  taken  away  even  with  the  free 
consent  of  the  accused.  Thus,  he  cannot  be  compelled  to  furnish 
evidence  against  himself;  but  a  statute  allowing  him  to  testify  at 
his  own  trial  if  he  elects  to  do  so  is  constitutional,  and  if  he  takes 
the  stand  in  his  own  behalf,  he  may  then  be  cross-examined  the  same 
as  any  other  witness."  So,  he  has  the  right  to  be  confronted  with 
the  witnesses  against  him.  But  a  law  providing  that  he  may  take 
depositions  of  witnesses  in  a  foreign  jurisdiction  on  condition  that 
he  consents  to  the  prosecution  doing  the  same,  is  constitutional,  and 
if  he  takes  advantage  of  this  act,  he  thereby  waives  his  guarantied 
rights  to  that  extent.*  On  the  other  hand,  it  is  held  (in  a  major- 
ity of  the  states,  though  not  in  all)  that  the  right  to  be  tried  by  a 
jury  of  his  peers  is  an  inalienable  right,  which  the  accused  cannot 
give  up,  unless,  it  may  be,  by  express  statutory  authority,  or  in  cases 
of  mere  misdemeanors.*  Again,  it  is  generally  held  that  the  pris- 
oner cannot  waive  his  right  to  be  present  at  the  trial  If  he  is* 
absent,  there  is  a  want  of  jurisdiction,  and  the  court  cannot  proceed 
with  the  trial,  nor  receive  a  verdict,  nor  pronounce  sentence.*    But 

821;  State  v.  Paul,  6  R.  1. 185;  Murphy  v.  People.  2  Cow.  (N.  Y.)  815;  Pervear 
V.  Com..  5  Wall.  475;  O'Nell  v.  Vermont.  144  U.  S.  323.  12  Sup.  Ct.  693. 

2  People  V.  Tlce,  131  N.  Y.  651,  30  N.  B.  494;  Boyle  ▼.  State,  105  Ind.  469, 
5  N.  E.  203. 

»  Butler  V.  State,  97  Ind.  378. 

*  Wllswi  ▼.  State,  16  Ark.  601;  State  ▼.  Maine,  27  Conn.  281;  Whallon  y. 
Bancroft,  4  Minn.  109  (Gil.  70).    Compare  League  v.  State,  36  Md.  259. 

»  People  V.  Perkins,  1  Wend.  (N.  Y.)  91;  Prine  ▼.  Com.,  18  Pa.  St.  108;  State 
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this  rnle  Is  not  applicable  to  the  trial  of  a  misdemeanor  or  a  breach 
of  a  municipal  ordinance;  sach  a  trial  may  proceed  in  the  absence 
of  the  accused,  if  he  was  legally  arrested.* 


PBESENTMENT  OB  INDICTMENT. 

247.  The  fifth  amendment  to  the  constitution  of  the 
United  States  provides  that  <<no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous  crime,  unless 
on  a  presentment  or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the  militia 
when  in  actual  service  in  time  of  war  or  public  danger." 
And  the  same  provision  is  to  be  found  in  the  constitutions 
of  most  of  the  states,  except  that,  in  some,  it  is  extended 
to  all  criminal  offenses,  and  that,  in  some  others,  it  is  pro- 
vided that  no  person,  for  any  indictable  offense,  shall  be 
proceeded  against  criminally  by  information. 

The  object  of  this  guaranty  is  to  secure  to  persons  charged  with 
high  crimes  the  interyention  of  a  grand  jury,  which  safeguard 
against  tyranny  and  oppression  is  generally  regarded  as  no  less 
important  than  the  right  to  a  trial  by  jury  after  indictment  found. 
A  presentment,  properly  speaking,  is  an  accusation  made  ex  mero 
motu,  by  a  grand  jury,  of  an  offense,  upon  their  own  observation 
and  knowledge,  or  upon  evidence  before  them,  without  any  bill  of 
indictment  laid  before  them  at  the  suit  of  the  government  An 
indictment  is  a  written  accusation  of  an  offense  preferred  to  a 
grand  jury  and  presented  upon  oath  by  them  as  true,  at  the  suit 
of  the  government     Upon  a  presentment,  the  proper  officer  of  the 

T.  Hughes,  2  Ala.  102.  Ck>mpare  Fight  v.  State,  7  Ohio^  pt  1,  p.  180;  McOorkle 
T.  State,  14  Ind.  39. 

•  City  of  Bloomington  y.  Heiland,  67  IlL  27a 

T  At  the  common  law,  a  grand  Jury  was  composed  of  not  less  than  twelve 
nor  more  than  twenty-three  persons,  and  the  concurrence  of  twelve  of  this 
number  was  absolutely  essential  to  the  finding  of  an  indictment  A  state  stat- 
ute which  provides  that  every  grand  Jury  shall  consist  of  twelve  persons  is  not 
nnconstitutionaL  But  if  it  goes  further  than  this,  and  provides  that  the  assent 
of  eight  of  that  number  shall  be  sufficient  to  the  finding  of  an  Indictment,  It  is 
InvaUd.    English  v.  State,  31  Fla.  840,  12  South.  689. 
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court  must  frame  an  indictment  before  tlie  party  accused  can  be  put 
to  answer  it  But  an  indictment  is  usually,  in  the  first  instance, 
framed  by  the  officers  of  the  goyemment  and  laid  before  the  grand 
jury.*  An  information  is  an  accusation  in  the  nature  of  an  indictment, 
but  differs  from  it  in  that  it  is  presented  by  a  competent  public  officer 
on  his  own  oath  of  office,  instead  of  by  a  grand  jury  on  their  oath.° 
The  constitutional  provision  in  question  is  therefore  designed  to  in- 
terpose a  barrier  against  vindictive  or  tyrannical  prosecutions  either 
by  the  government  or  by  political  partisans  or  private  enemies. 
Such  a  provision  is  jurisdictional  And  where  it  is  found,  no  court 
has  authority  to  try  a  prisoner  without  indictment  or  presentment 
for  such  a  crime  as  is  covered  by  it.^°  It  is  scarcely  necessary  to 
add  that  the  right  to  a  presentment  or  Indictment  was  not  created 
by  the  American  constitutions.  The  grand  jury  was  an  established 
institution  of  English  law  long  before  the  Norman  conquest 

What  is  an  ^infamous  crime"?  This  question  has  been  muck 
debated,  and  opinions  differ  as  to  just  what  is  included  in  this 
teruL  But  the  courts  of  the  United  States  have  determined  that 
any  crime  which  is  punishable  by  imprisonment  in  a  state  prison  or 
penitentiary;  with  or  without  hard  labor,  is  an  infamous  crime 
within  the  meaning  of  the  fifth  amendment^*  But  as  regards  mere 
misdemeanors,  which  involve  neither  infamy  in  the  offender  nor 
in  the  punishment,  it  is  agreed  that  congress  or  a  state  legislature 
has  the  power  to  provide  that  they  shall  be  proceeded  against  either 
by  indfictment  or  by  information.*^ 

The  cases  excepted  from  the  provision  are  such  as  arise  In  the 
army  or  navy,  or  in  the  militia  when  in  service  or  organized  on  a 
war  footing.  By  the  Articles  of  War,  courts-martial  have  jurisdic- 
tion to  punish  larceny  when  committed  by  persons  in  the  mil- 
itary service  to  the  prejudice  of  good  order  and  military  discipline; 
and  it  was  not  intended  that  proceedings  thereon  should  be  in  the 

»  2  Story,  Const  §  1784. 
•  1  Blsh.  Or.  Proc.  §  141. 
!•  Bx  parte  Bain,  121  U.  S.  1,  7  Sup.  Ot.  781. 

11  Bx  parte  Wilson,  114  U.  S.  417.  6  Sup.  Ot  035;   Blackln  v.  U.  S.,  117  U. 
fl.  848,  6  Sup.  Ct  777;  U.  S.  v.  De  Walt,  128  U.  S.  393.  9  Sup.  Ot  IIL 
i<  State  V.  Bft>ert,  40  Mo.  186;  King  v.  State,  17  Fla.  188. 


Digitized  by  VjOOQIC 


570  OOKBTTTUTIONAL  GUARANTIES   IN   CRIMINAL   CABE8.  (Ch.  20 

technical  form  of  criminal  proceedings  founded  on  indictments^' 
Purtliermore,  there  are  certain  kinds  of  proceedings  which  resemble 
criminal  proceedings  in  their  form,  or  in  the  nature  of  the  judgment 
to  be  pronounced,  but  yet  are  not  trials  for  "criminal  offenses,'^ 
and  therefore  not  within  this  constitutional  guaranty.  Thus,  an  in- 
formation in  the  nature  of  a  quo  warranto,  brought  to  try  the  right 
to  an  oflice  or  franchise,  though  in  form  a  criminal  proceeding,  i» 
in  the  nature  of  a  civil  remedy,  and  hence  is  not  within  the  constitu- 
tional requirement  of  presentment  or  indictment.^* 

The  provision  in  the  sixth  amendment,  and  the  constitutional  pro- 
visions in  many  of  the  states,  that  persons  charged  with  crime  shall 
have  the  right  to  hear  the  nature  and  cause  of  the  accusation  against 
them,  or  that  the  indictment  shall  "fully  and  plainly,  substantially 
and  formally,  describe  the  offense  with  which  the  prisoner  is 
charged,"  are  peremptory  and  cannot  be  violated,  though  they  do 
not  change  the  rules  of  the  common  law.^*  But  such  a  provision 
does  not  prohibit  the  simpliUcation  of  criminal  pleadings  by  the 
abolition  of  verbiage  and  the  technical  forms  of  the  ancient  law. 
The  legislature  may  prescribe  a  form  of  indictment  to  be  used  in 
the  courts  of  the  state,  simplifying  the  formulas  of  the  c6inmon  law 
or  omitting  unnecessary  prolixities,  provided  only  that  an  indict- 
ment modeled  on  such  statutory  form  must  contain  all  the  allega- 
tions needed  to  give  it  legal  certainty  and  to  charge  an  offense.** 
An  indictment  for  mnrd^er  must  allege  both  the  time  and  the  place 
of  the  death  of  the  victim,  and  if  it  omits  either  of  these  it  is  fatally 
defective.*^ 

i»  In  re  Esmond,  6  Mackey  (D.  G.)  M. 

i«  State  y.  Hardie,  1  Ired.  (N.  C.)  42;  Bank  of  Vincennes  v.  State,  1  Blackf. 
and.)  267. 

IB  Com.  V.  Davis,  11  Pick.  (Mass.)  488;  Murphy  v.  State,  28  Miss.  637.  A 
statute  providing  that  every  person  who  steals  property  In  another  state  or 
country,  and  brings  the  same  into  the  enacting  state,  may  be  punlsfied  **as  if 
the  larceny  had  been  committed"  in  that  state,  is  inconsistent  with  this  con- 
stltutional  provision,  because  the  courts  of  the  state  cannot  assume  that  the 
crime  of  "larceny**  or  "stealing"  exists  in  another  state  or  country.  Territoiy 
V.  Hefley  (Ariz.)  33  Pac.  618. 

!•  Dillon  V.  State,  9  Ind.  408;  State  v.  OomstodE,  27  Yt  658;  State  v» 
Schnelle.  24  W.  Va.  767. 

IT  BaU  V.  U.  8.,  140  U.  S.  118,  11  Sup.  Ot  76L 
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TEIAL  BY  JURY. 

248  The  rlg^ht  of  trial  by  jury,  gruarantied  to  all  per- 
sons charged  with  crime,  includes  the  right  to  be  tried  by 
a  jury  of  twelve  men,  drawn  from  the  vicinage,  who  shall 
be  impartially  selected  and  not  otjectionable  on  account 
of  any  disqualifying  causes,  and  who  must  unanimously 
agree  upon  a  verdict  of  guilty  before  the  prisoner  can  be 
sentenced  and  punished. 

249.  This  privilege  may  be  claimed,  as  a  matter  of  con- 
stitutional right,  in  all  prosecutions  for  indictable  offenses 
or  for  such  crimes  as  were  triable  by  jury  at  common  law. 
And  where  it  is  provided  (as  it  is  in  many  of  the  state 
constitutions)  that  the  right  of  trial  by  jury  shall  ^^be  pre- 
served,'' or  shall  ^*  remain  inviolate,"  it  is  meant  that  this 
right  shall  continue  as  it  existed  at  the  adoption  of  the 
constitution.  And  the  guaranty  of  the  right  of  trial  by 
jury  prohibits  the  legislature  and  the  courts  from  impos- 
ing such  restrictions  or  impediments  upon  it  as  would  un- 
reasonably impair  it. 

The  right  of  a  person  charged  with  crime  to  be  tried  by  a  "jury 
of  his  peers'*  is  not  a  right  created  by  the  constitutions.  It  is  a 
common  law  right  of  great  antiquity,  and  was  expressly  recognized 
and  secured  by  Magna  Gharta.  All  that  the  constitutions  do  is 
to  reaffirm  it  and  place  its  continuance  beyond  the  hazard  of  ephem- 
eral changes  of  public  opinion.  But  even  if  this  right  were  not 
mentioned  in  our  constitutions,  the  abolition  of  it  would  be  uni- 
Tersally  regarded  as  a  revolutionary  measure.  Whether  the  trial 
by  jury  (and  particularly  the  requirement  of  unanimity)  is  a  help 
or  a  hindrance  to  the  effective  administration  of  criminal  justice, 
is  a  question  much  debated  by  publicists,  of  late  years,  but  one 
with  which  we  are  not  at  present  concerned. 

Trial  by  jury  always  means  a  trial  by  a  jury  of  twelve  men,  in  ac- 
cordance with  the  ancient  common  law  composition  of  the  petit  jury. 
Unless  the  constitution  expressly  permits  it,  there  is  no  power  in  the 
legislature  to  require  or  authorize  a  trial  for  an  indictable  offense 
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by  a  jury  of  less  op  more  than  twelve  members.**  The  jury  mast  be 
impartial.  And  to  secure  this,  the  prisoner  must  have  the  right  to 
challenge  or  object  to  such  jurors  as  are  disqualified  for  any  cause. 
The  legislature  may  prescribe  the  time  and  manner  of  determining 
the  objections  to  the  qualifications  of  jurors,  but  it  cannot  take  away 
the  right  of  objecting.^*  But  laws  limiting  the  number  of  peremp- 
tory challenges  to  be  allowed  to  the  defendant,  or  granting  peremp- 
tory challenges  to  the  prosecution,  are  not  unconstitutional.**  Nei- 
ther is  a  statute  allowing  the  court  to  admit  a  juror  as  competent, 
althou^  he  has  formed  and  expressed  an  opinion  of  the  guilt  or 
innocence  of  the  accused,  if  the  court  is  satisfied  that  he  will  render 
an  impartial  verdict."*  The  jury  must  be  drawn  from  the  vicinago. 
This  is  provided  in  the  sixth  amendment  to  the  federal  constitution 
(which  relates,  however,  only  to  the  United  States  courts)  and  in  the 
constitutions  of  many  of  the  states.  But  even  if  this  requirement  is 
not  mentioned,  still  it  is  a  necessary  ingredient  of  trial  by  jury,  as  the 
same  was  understood  and  practiced  at  common  law,  and  therefore  is 
to  be  understood  as  secured  by  constitutional  provisions  which,  re- 
aifirming  the  common  law  on  this  subject,  guaranty  the  right  of  jury 
trial  in  general  terms.^* 

The  right  of  trial  by  jury  also  includes  the  right  to  have  the  jury 
render  a  verdict,  or  at  least  to  have  their  service  continue  until  there 
occurs  some  sufScient  legal  reason  for  their  discharge.  Hence  the 
unauthorized  discharge  of  the  jury  is  equivalent  to  an  acquittal.'^ 
And  hence,  also,  after  the  jury  has  been  impaneled,  the  state  cannot 
enter  a  nolle  prosequi  without  the  consent  of  the  accused.'*  An- 
other important  safeguard  to  the  accused,  in  this  connection,  is  the 
independence  of  the  jury.  In  criminal  cases  the  determination  of 
the  law  is  for  the  court,  and  not  for  the  jury;  in  other  w<h^,  the 

1*  Doebler  v.  Oom.,  8  Serg.  ft  R.  (Pa.)  287;  Moore  v.  State,  72  Ind.  858; 
Norval  v.  Rice,  2  Wis.  22;  People  v.  0'NeU»  48  Cal.  257;  ColUns  v.  State,  88 
Ala,  212.  7  South.  260. 

i»  Palmore  v.  State,  29  Ark.  248. 

to  Dowllng  V.  State,  5  Smedes  &  M.  (Miss.)  664;  Walter  t.  People,  82  N.  T. 
147;  HartzeU  v.  Com.,  40  Pa.  St  462. 

ti  Palmer  v.  State,  42  Ohio  St.  596. 

«t  People  V.  PoweU.  87  CaL  348,  25  Pac.  481.  But  compare  Ctom.  v.  Daytd- 
■on,  91  Ky.  162,  15  S.  W.  53. 

>»  McCauley  v.  State,  26  Ala.  135.       <«  State  v.  Thompson,  95  N.  G.  596. 
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jury  are  not  judges  of  the  law.**  But  the  jury  cannot  be  coerced  in 
respect  to  the  verdict  which  they  shall  render,  nor  are  they  bound 
to  assign  reasons  for  their  conclusion.  It  is  their  duty  to  follow  the 
instructionB  of  the  court  upon  the  law  of  the  case.  But  if  they  will 
not  do  so,  but  render  a  verdict  incompatible  with  the  instructions, 
they  cannot  be  punished  for  so  doing.*" 

In  nearly  all  the  states,  it  is  the  understanding  that  the  right  of 
trial  by  jury  was  not  intended  to  be  secured  except  in  the  prosecution 
of  indictable  offenses,  or  of  such  crimes  as  were  triable  by  jury  at 
common  law.  It  has  not  been  usual  to  grant  this  right  in  cases 
where  the  offense  charged  is  a  trivial  or  minor  misdemeanor,  such  as 
comes  under  the  cognizance  of  police  magistrates  or  other  like  judi- 
cial officers.  Thus,  trials  for  vagrancy,  disorderly  conduct,  the  vio- 
lation of  police  ordinances  of  cities,  disturbing  reUgious  meetings, 
and  ordinary  breaches  of  the  peac^  are  not  held  to  be  within  the 
class  of  prosecutions  where  trial  by  jury  is  claimable  as  of  right*^ 
Again,  it  is  necessary  to  remember  that  not  all  proceedings  which 
may  result  in  punishment  or  restraint  of  liberty  are  "criminal  prose- 
cutions," within  the  meaning  of  the  constitutional  clause  under  con- 
sideration. ThuS)  a  person  guilty  of  contempt  of  court  may  be 
committed  to  jail  or  fined  without  a  trial  by  jury.*®  So,  also,  the 
action  of  a  police  magistrate,  in  committing  a  minor  child  to  the  in- 
dustrial school,  does  not  amount  to  a  criminal  prosecution,  nor  to 
procedure  according  to  the  course  of  the  coounon  law,  and  hence  the 
minor  is  not  entitled  to  a  trial  by  jury.**^  So  the  power  given  to 
courts-martial  to  punish  by  fine  is  not  within  the  provision  of  the 
federal  constitution  securing  trial  by  jury.*^ 

Although  the  statute  may  authorize  a  trial  without  a  jury  in  the 
first  instance,  yet  if,  at  the  same  time,  the  defendant  is  granted  an 
unfettered  and  unqualified  right  of  appeal,  by  a  simple  and  reason- 
it  Sparf  V.  U.  S..  156  U.  S.  51.  15  Sup.  Ct.  273. 
>•  Penn's  Oase,  6  How.  St.  Tr.  051;  BusbeU's  Case,  Yaughan,  135. 
«7  Wong  V.  Astoria,  13  Or.  538.  11  Pac.  205;    f*eople  y.  Justices.  74  N.  Y. 
406;    Byers  v.  Com..  42  Pa.  St  89;    State  v.  Glenn.  54  Md.  572;   Inwood  v. 
State.  42  Ohio  St.  186. 

28  Ex  parte  Grace.  12  Iowa,  208;   BSx  parte  Terry,  128  U.  S.  280,  0  Sup.  Ot 
77;  In  re  Debs,  158  U.  S.  564,  15  Sup.  Ct  900. 
t»  Bx  parte  Ah  Peen,  61  Cal.  28a         ••  Rawson  v.  Brown,  18  Me.  216. 
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able  procedure,  and  can  claiin  a  jniy  trial  in  the  appellate  court  as  of 
right,  it  cannot  be  said  that  he  is  deprived  of  his  constitutional  right 
in  this  regard.'^  But  this  doctrine  has  been  repudiated  and  denied, 
so  far  as  concerns  the  courts  of  the  United  States.** 

Where  a  prisoner  pleads  guilty  to  an  indictment  for  murder,  the 
court,  if  the  laws  of  the  state  permit,  may  proceed  to  inquire  on  evi- 
dence,  without  the  intervention  of  a  Jury,  in  what  degree  of  murder 
the  accused  is  guilty,  and  may  find  him  guilty  of  murder  in  the  first 
degree,  and  sentence  him  to  death,  without  violating  the  constitu- 
tional requirement  of  due  process  of  law.*' 

PBIVILEGE  AGAINST  SELF-CRIMINATING  EVIDENCE. 

260.  The  constdtutions,  national  and  state,  provide  that 
no  person  shall  be  compelled,  in  any  criminal  case,  to  be 
a  witness  against  himself,  or  to  famish  evidence  against 
himself. 

This  guaranty  does  not  create  any  new  right,  but  merely  re-affirms 
a  common-law  privilege.  It  is  directed  against  the  extraction  of  con- 
fessions by  torture  or  otherwise,  and  against  the  inquisitorial 
method  of  trial.'^  The  seizure  or  compulsory  production  of  a  manV 
private  books  or  papers,  to  be  used  in  evidence  against  him,  is 
equivalent  to  compelling  him  to  be  a  witness  against  himself,  and, 
in  a  prosecution  for  a  crime,  penalty,  or  forfeiture,  is  equally  within 
the  constitutional  prohibition."" 

This  privilege,  however,  is  confined  to  such  cases  or  proceedings 

■1  Brown  v.  Epps,  01  Ya.  726,  21  S.  B.  119;  Jones  y.  Bobbins,  8  Gray  (Mass.) 
829;  City  of  Emporia  v.  Volmer,  12  Kan.  622;  Wong  v.  Astoria,  13  Or.  538. 
11  Pac.  295. 

»«  Callan  v.  Wilson,  127  U.  S.  540,  8  Sup.  Ct  1301. 

»*  Hallinger  v.  Davis,  146  U.  S.  314,  13  Sup.  Ct.  105. 

■4  2  Story,  Const,  fi  1788. 

»•  Boyd  V.  U.  S.,  116  U.  S.  616,  6  Sup.  Ot  524;  State  v.  Davis,  108  Mo.  666, 18 
S.  W.  894.  But  where  defendant,  resisting  a  lawful  arrest,  Is  seized  and  search- 
ed for  weapons,  and  a  pistol  taken  from  him,  and  he  Is  afterwards  Indicted  and 
tried  for  carrying  concealed  weapons,  evidence  of  the  finding  of  the  pistol  upon 
his  person  is  properly  admitted,  and  violates  none  of  his  constitutional  rights 
Chastang  v.  State,  83  Ala.  29,  3  South.  304. 
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as  are  criminal  in  form  or  criminal  in  their  nature  and  consequences. 
It  does  not  extend  to  cases  involving  questions  of  property  only.** 
But  it  applies  to  proceedings  before  a  grand  jury,  as  well  as  before 
the  traverse  jury;  the  defendant  cannot  be  compelled  to  testify  be- 
fore the  grand  jury."^  And  it  applies  to  all  proceedings  which, 
though  civil  in  form,  are  really  criminal  in  their  nature;  such,  for 
example,  as  an  action  under  the  alien  contract  labor  law  to  recover 
the  statutory  penalty."*  And  in  Massachusetts  it  is  held  that  the 
privilege  applies  to  investigations  ordered  or  conducted  by  the  leg- 
islature, or  either  of  its  branches,  and  such  investigations  are  regu- 
lated, in  this  respect,  by  the  same  rules  as  are  judicial  inquiries.** 

It  is  not  error  to  require  and  compel  the  prisoner  to  stand  up 
for  the  purpose  of  being  identified  by  a  witness  on  the  stand;  and 
it  is  proper  to  ask  a  witness  to  look  around  the  court  room,  and  point 
out  the  person  who  committed  the  offense.  This  does  not  involve  com- 
pelling the  accused  to  furnish  evidence  against  himself.*"  But  the 
constitutional  provision  will  prevent  the  court  from  compelling  the 
prisoner  to  submit  to  an  examination  of  his  person,  or  from  com- 
pelling him  to  exhibit  to  the  jury  marks,  scars,  deformities,  or  other 
physical  peculiarities,  or  to  try  on  articles  of  clothing  or  footwear,  or 
to  insert  his  feet  into  footprints  or  casts  of  the  same,  or  from  com- 
pelling a  female  prisoner  to  undergo  a  surgical  examination  to  de- 
termine whether  she  has  borne  a  child,  and  other  such  tests,  when 
the  object  thereof  is  to  acquire  evidence,  as  to  identity  or  otherwise, 
which  may  aid  in  the  conviction  of  the  prisoner.*^ 

The  constitutional  privilege  of  refusing  to  give  self-criminating 
testimony  was  not  intended  to  shield  the  witness  from  the  personal 

••  DeyoU  t.  BrowneU,  6  Pick.  (Mass.)  448;  Keith  ▼.  WoombeU,  8  Pick.  (Mass.) 
217. 
•T  Boone  v.  People,  148  Jll.  440,  36  N.  E.  09. 
■»  Lees  ▼.  U.  S..  150  U.  S.  476,  14  Sup.  Ct.  163. 
•»  Emery's  Case,  107  Mass.  172. 

40  People  ▼.  (Gardner,  144  N.  Y.  119,  88  N.  E.  1008;  State  v.  Johnson,  67  N.  0. 
55. 

41  People  ▼.  McCJoy,  45  How.  Prac.  (N.  Y.)  216;  State  v.  Jacobs,  5  Jones  (N. 
C.)  259;  Blackwell  v.  State,  67  Ga.  76;  People  v.  Mead,  50  Mich.  228,  15  N. 
W.  95;  Stokes  v.  State,  5  Baxt  (Tenn.)  619;  Union  Pac  Ry.  Co.  v.  Botsford, 
141  U.  S.  250,  11  Sup.  Ot  1000.  But  this  rule  is  not  universally  admitted.  See 
State  Y.  Ah  Chuey,  14  Nev.  79;  State  t.  Johnson,  67  N.  C.  55. 
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disgrax^e  or  opprobrium  attaching  to  the  exposure  of  his  crime,  but 
only  from  actual  prosecution  and  punishment  Hence  if  the  crime 
in  which  he  was  implicated  was  such  that  a  prosecution  against  him 
is  barred  by  the  statute  of  limitations,  or  if  he  has  already  received  a 
pardon  for  it,  he  may  be  compelled  to  answer.**  And  a  witness  can- 
not avoid  answering  any  question  by  the  mere  statement  that  the 
answer  would  tend  to  incriminate  him,  without  regard  to  whether 
the  statement  is  reasonable  or  not.  On  the  contrary,  it  is  for  the 
judge  before  whom  the  question  arises  to  decide  whether  an  answer 
thereto  may  reasonably  have  a  tendency  to  criminate  the  witness,  or 
to  furnish  proof  of  an  element  or  link  in  the  chain  of  evidence  nee* 
essary  to  convict  him  of  a  crime.  But  where,  from  the  evidence  and 
the  nature  of  the  question,  the  court  can  definitely  determine  that 
the  question,  if  answered  in  a  particular  way,  will  form  a  link  in  the 
chain  of  evidence  to  establish  the  commission  of  a  crime  by  the  wit- 
ness, the  court  cannot  inquire  whether  the  witness  claimed  his  priv- 
ilege in  good  faith  or  otherwise.  It  is  only  where  the  criminating 
effect  of  the  question  is  doubtful  that  the  motive  of  the  witness  may 
be  considered,  for  in  such  case  his  bad  faith  would  tend  to  show 
that  his  answer  would  not  subject  him  to  any  danger.** 

In  the  great  case  of  Ck)unselman  v.  Hitchcock,**  it  was  held  that 
this  provision  in  the  federal  constitution  was  not  confined  to  a  crim- 
iiial  case  against  the  party  himself,  but  that  its  object  was  to  insure 
that  one  should  not  be  compelled,  when  acting  as  a  witness  in  any 
investigation,  to  give  testimony  which  might  tend  to  show  that 
he  had  committed  a  crime.  It  was  also  held  that  Rev.  St  U.  S.  § 
860,  which  provides  that  no  evidence  given  by  a  witness  shall  be  in 
any  manner  used  against  him  in  any  court  of  the  United  States  in 
any  criminal  proceedings,  did  not  supply  a  complete  protection  from 
all  the  perils  against  which  the  constitutional  prohibition  was  de- 
signed to  guard,  and  was  not  a  full  substitute  for  that  prohibition ; 
and  that  it  afforded  "no  protection  against  that  use  of  compelled 
testimony,  which  consists  in  gaining  therefrom  a  knowledge  of  the 
details  of  a  crime,  and  of  sources  of  information  which  may  suf^ly 
other  means  of  convicting  the  witness  or  party."    But  a  later  act 

4«  Brown  v.  Walker,  161  U.  S.  591, 16  Sup.  Ct  644;  Chllds  v.  MerrUl,  06  Vt 
802,  20  AU.  532. 
*8  Ex  parte  Irvine,  74  Fed.  954.  **  142  U.  S.  547,  12  Sup.  Ct  lOft. 
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of  congreflB  proyides  that  no  person  shall  be  excused  from  giving 
evidence  or  testifying  before  the  interstate  commerce  commission  on 
the  ground  that  the  evidence  or  testimony  would  criminate  him,  but 
that  no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  anything  concerning  which  he  may 
testify,  or  produce  evidence  before  said  commission.  And  it  is  held 
that  this  act  completely  shields  the  witness  against  any  criminal 
prosecution  which  might  be  aided,  directly  or  indirectly,  by  his  tes- 
timony, and  in  effect  operates  as  a  pardon  for  the  offense  to  which 
it  relates,  and  therefore  the  act  is  not  in  conflict  with  the  provisions 
of  the  constitution.** 

In  many  of  the  states,  it  is  the  privilege  of  the  prisoner  to  testify 
in  his  own  behalf  if  he  chooses  to  do  so,  and,  if  he  does,  he.  may  be 
cross-examined  like  any  other  witness.  But,  if  he  prefers  not  to  take 
the  stand,  it  would  not  be  right  that  he  should  be  exposed  to  any 
prejudice  in  consequence  of  his  omission  to  do  so,  for  in  that  case  he 
would  not  receive  the  full  benefit  of  his  constitutional  privilege. 
Consequently,  in  those  states,  it  is  usually  forbidden  to  the  court  and 
counsel  to  make  any  comment  on  the  prisoner's  omission  to  testify, 
or  to  draw  any  inferences  therefrom  with  a  view  to  influencing  the 
jniy. 

GONTBOirFING  WITH  WITNESSES. 

261.  It  is  a  constitational  rig^ht  of  a  person  on  trial  for  a 
criminal  offense  to  be  confronted  with  the  witnesses  against 
him,  or  to  ^*meet  the  witnesses  face  to  face." 

This  constitutional  guaranty  was  intended  as  a  safeguard  against 
secret  and  inquisitorial  methods  of  trial,  and  to  secure  to  the  defend- 
ant the  privilege  of  sifting  and  trying  the  evidence  adduced  against 
him,  by  cross-examination. 

The  right  to  be  confronted  with  the  witnesses  can  be  invoked  only 
in  criminal  cases  properly  so  called.  It  is  not  claimable  as  a  matter 
of  constitutional  right  in  an  action  to  enforce  a  forfeiture  or  penalty 
under  the  revenue  laws,**  nor  in  proceedings  for  contempt  because 
of  the  violation  of  an  injunction.*^    But  in  all  criminal  prosecutions^ 

4i  Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  Ct  644. 
*•  U.  S.  V.  Zucker,  161  U.  S.  475,  16  Sup.  Ct.  64L 
4T  State  Y.  MltcbeU,  3  S.  D.  223,  52  N.  W.  1052. 
BL.C0NST.L.-a7 
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of  whatever  sort  or  degree,  the  accused  has  the  right  to  be  con- 
fronted with  the  witnesses  against  him.  Thus,  on  the  trial  of  an  im- 
peachment, a  law  requiring  the  taking  of  testimony  by  examiners, 
not  in  the  presence  of  the  court,  cannot  be  put  into  effect  without 
violating  the  rights  of  the  accused.** 

The  admission  of  dying  declarations  as  evidence  in  a  murder  trial 
is  not  repugnant  to  this  constitutional  provision.  The  reason  is 
that  the  ^'witness  against  him"  in  this  case  is  the  person  who  nar- 
rates the  declaration  made  by  the  decedent,  or  who  produces  and 
identifies  the  same,  if  it  was  reduced  to  writing.**  And  depositions 
in  a  criminal  pase,  taken  de  bene  esse,  under  a  stipulation  by  counsel 
that  they  shall  be  read  on  the  trial  with  the  same  force  and  effect 
as  if  the  witnesses  had  testified,  are  not  open  to  objection  on  this 
ground.**  On  the  same  principle,  the  reading  in  evidence,  on  a  trial 
for  a  criminal  offense,  of  a  deposition  taken,  or  notes  of  evidence 
made,  on  the  preliminary  examination  before  a  magistrate,  in  de- 
fendant's presence,  when  he  had  an  opportunity  to  cross-examine  the 
witness,  who  is  dead  or  out  of  the  Jurisdiction  or  not  to  be  found  at 
the  time  of  the  trial,  is  not  a  denial  of  defendant's  right  to  be  con- 
fronted with  the  witnesses.**  A  statute  providing  that  a  contin- 
uance in  a  criminal  case  for  the  absence  of  a  material  witness  may 
be  defeated  by  an  admission  that  such  witness,  if  present,  would 
testify  as  alleged  in  the  affidavit  for  continuance,  without  admitting 
the  absolute  truth  of  his  testimony,  is  not  in  conflict  with  this  con- 
stitutional guaranty.**  And  if  the  defendant  consents,  the  court 
may  properly  send  the  jury,  unaccompanied  by  the  defendant,  to  in- 
spect the  premises  where  the  crime  was  committed,  as  such  view 

.  «•  State  V.  Buckley,  64  Ala.  599. 

49  Mattox  V.  U.  S.,  166  U.  S.  237,  15  Sup.  Ot  837;  State  v.  Baldwin  (Wash.) 
45  Pac  650;  Green  y.  State,  66  Ala.  40;  Bobbins  v.  State,  8  Ohio  St  131: 
Walston  V.  Ck>m.,  16  B.  Mon.  (Ky.)  15;  State  v.  Dickinson,  41  Wis.  299;  People 
V.  Green,  1  Denio  (N.  Y.)  614. 

•0  People  v.  Molina  (Gen.  Sees.)  10  N.  Y.  Supp.  130. 

•1  Mattox  V.  U.  S.,  156  U.  S.  237,  15  Sup.  Ot.  337;  People  v.  Pish,  125  N.  T. 
136.  26  N.  E.  319;  People  v.  Dowdigan,  67  Mich.  95,  38  N.  W.  920;  Oom.  r. 
Oleary,  148  Pa.  St  26,  28  Aa  1110;   State  v.  Harman,  27  Mo.  120. 

ii  Keating  y.  People,  160  lU.  480,  48  N.  B.  724;  Hoyt  v.  People,  140  IlL  688, 
80  N.  B.  815. 
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does  not  constitute  evidence  in  the  case,  but  is  merely  intended  to 
enable  the  jury  to  understand  and  apply  the  eyidence.*' 

Although  the  accused  has  the  right  to  be  confronted  with  the  wit- 
nesses against  him,  yet  if  they  are  absent  by  his  wrongful  procure^ 
ment,  or  when  enough  has  been  proved  to  cast  upon  him  the  burden 
of  showing  that  he  has  not  been  instrumental  in  concealing  them  or 
keeping  them  away,  and  he,  having  full  opportunity  therefor,  fails 
to  show  this,  then  he  is  in  no  condition  to  assert  that  his  constitu- 
tional right  has  been  violated  if  the  court  allows  competent  evidence 
of  the  testimony  which  they  gave  on  a  previous  trial  between  the 
government  and  him  on  the  same  issue;  sudi  evidence  la  admis- 
sible." 

COMPELLING  ATTENDANCE  OF  WITNESSES. 

262.  The  constitutioxial  right  of  the  defendant  in  a  crim- 
inal prosecution  to  have  compulsory  process  for  secxirins: 
the  attendance  of  witnesses  in  his  behalf  grows  out  of  the 
right  of  such  defendant  to  rebut  the  charge  brought  against 
him,  by  the  testimony  of  witnesses,  and  includes  the  right 
to  examine  such  witnesses  and  to  compel  them  to  answer 
admissible  questions  under  oath. 

The  right  of  a  person  accused  of  crime  to  adduce  testimony  In  his 
own  behalf  was  not  a  common  law  right,  at  least  in  cases  of  treason 
•or  felony,  nor,  comparatively  speaking,  was  it  of  very  early  origin  in 
English  law.  The  privilege  of  haying  witnesses  speak  to  exculpatory 
facts  was  grudgingly  accorded,  but  they  were  not  put  under  oath, 
and  their  statements  were  consequently  not  regarded  as  evidence 
which  the  jury  must  take  into  account  It  was  not  until  the  first 
jear  of  the  reign  of  Anne  that  the  same  privilege  in  this  respect  was 
{[ranted  to  the  prisoner  as  to  the  crown.  But  the  recognition  of  this 
fight  was  regarded  as  one  of  the  most  Important  of  the  reforms  in 
the  law  of  criminal  procedure,  and  the  right  itself  was  justly  con- 
sidered by  the  f  ramers  of  our  constitutions  as  one  of  the  most  valu- 
able guaranties  of  liberty." 

M  Shular  v.  Ststs^  106  Ind.  289,  4  N.  B.  870.    Oompare  State  v.  Bertln,  24 
Ca.  Ann.  46. 
i«  Reynolds  v.  U.  S.,  08  U.  S.  145.  ••  See  4  Bl.  Comm.  860,  441. 
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A  statate  whioh  permitB  the  prosecuting  attorney  to  admit  that 
an  absent  witness  would  testify  to  the  facts  as  set  forth  in  the 
affidavit  on  motion  by  the  defendant  for  a  continuance,  if  he  were 
personally  pres^it,  and  thereby  compel  the  defendant  to  go  to  trial 
without  the  benefit  of  his  testimony,  is  unconstitutional.**  But  this 
right  does  not  give  the  accused  a  claim  against  the  state  for  pay- 
ment of  the  fees  of  the  witnesses  summoned  in  his  defense.**    Bat 
a  rule  of  court  prohibiting  the  issue  of  more  than  five  subpoenas  for 
witnesses  without  an  order  of  court,  obtainable  on  application  show- 
ing the  materiality  of  the  witnesses,  violates  defendant's  constitu- 
tional right  to  have  compulsory  process  for  obtaining  witnesses. **^ 
And  a  statute  providing  that  whoever  steals  property  in  another 
state  or  country,  and  brings  it  into  the  state  enacting  the  statute, 
may  be  punished  for  larceny,  violates  this  provision  of  the  constitu- 
tion, since  process  of  a  court  of  that  state  cannot  reach  witnesses 
where  the  property  was  taken.** 

BiaHT  TO  BE  PBESSITF  AT  TBIAX. 

263.  The  right  of  a  person  charged  with  oriine  to  bo 
present  at  his  trial  is  claimable  in  all  cases  of  felony  where 
his  life  or  liberty  is  put  in  jeopardy,  and  it  includes  tho 
right  to  be  personally  present  in  court  at  each  and  every 
material  step  which  affects  the  substantlTO  question  of  his 
guilt  or  innocence. 

The  right  of  the  defendant  in  a  criminal  prosecution  to  be  present 
at  his  trial,  though  not  usually  specifically  granted  by  the  consti- 
tutions, follows  necessarily  from  his  right  to  be  heard  and  to  be  con- 
fronted with  the  witnesses  against  him,  and  from  the  prohibition 
against  depriving  him  of  his  life,  liberty,  or  property  without  due 
process  of  law. 

The  prisoner  must  be  present  at  each  stage  of  the  trial,  from  the 
impanelling  of  the  jury  to  the  sentence.    But  matters  of  routine  or 

■•  State  V.  Berkley,  92  Mo.  41,  4  S.  W.  24. 

ST  State  V.  V^aters,  39  Me.  64.    And  see  Jenkins  v.  State,  81  Fla.  100,  12 
South.  680. 
it  Aikin  y.  State,  58  Ark.  544,  25  B.  W.  840. 
••  Terrltoxy  v.  Hefl^  (Ariz.)  83  Pac.  6ia 
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motioiifl  not  affecting  the  meritB  may  be  determined  in  his  absence, 
unless  it  is  shown  that  he  was  prejudiced  thereby.  He  may  also 
forfeit  his  ri^t  to  be  present  by  his  own  misconduct  If  he  is  so 
boisterous,  unruly,  or  disorderly  that  it  becomes  necessary  to  remove 
him  from  the  court-room  in  order  to  allow  the  trial  to  proceed,  this 
may  be  done,  without  infringing  upon  his  constitutional  rights,  ex- 
cept, perhaps,  in  capital  cases.*^  A  chai'ge  of  a  mere  misdemeanor, 
or  breach  of  a  police  ordinance,  may  lawfully  be  tried  in  the  absence 
of  the  accused,  if  he  was  legally  arrested.*^ 

While  the  prisoner  must  be  present  in  the  trial  court  when  sentence 
is  passed  upon  him,  yet  it  is  not  essential  that  he  should  be  present 
in  an  appellate  court  when  the  latter  affirms  the  judgment  of  the 
trial  court,  without  passing  any  new  judgment.  He  haj9  no  consti- 
tutional right  in  that  regard,  and  the  sentence,  thus  ai&ined,  is  not 
invalid  because  of  his  absence.*' 

ASSISTANCE  OF  GOUNSEIi. 

S64b  The  oonstitation  of  fhe  United  States,  a&d  fhe  con- 
stitutlons  of  many  of  the  states,  provide  that  the  accused 
shall  have  the  assistance  of  counsel  for  his  defense. 

Although  it  was  permitted  by  the  common  law  that  aa  accused 
person  should  have  the  benefit  of  the  advice  and  assistance  of  counsel, 
it  was  not  until  a  comparatively  recent  period  in  English  law  that 
eounsd  for  the  prisoner  were  allowed  to  address  the  jury  in  his 
behalf.  Under  our  constitutional  provisions,  the  right  to  have  the 
assistance  of  counsel  includes  the  right  of  the  prisoner  to  have  a 
private  interview  and  consultation  with  his  counsel  before  the  trial, 
or  even  before  indictment  found,  if  he  is  under  arrest,  in  order  to 
take  his  advice  and  instruct  him  as  to  the  defense  to  be  made.**  And 
the  fact  that  one  accused  of  crime  is  himself  a  lawyer  does  not  de- 
prive him  of  the  right  to  be  represented  by  counsel,  and  he  must  be 
given  an  opportunity  to  procure  professional  assistance  in  his  de- 

••  U.  S.  V.  Davis,  6  Blatchf .  464,  Fed.  Gas.  No.  14,928. 
•1  City  of  BloomiDgton  ▼.  Heiland,  67  lU.  278. 
•«  Schwab  V.  Berggren,  143  U.  S.  442,  12  Sup.  Ct  626. 
••  People  V.  Elseley,  IS  Abb.  N.  0.  (N.  Y.)  186. 
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fense/^  But  the  guaranty  tliat  a  person  accused  of  crime  shall  be 
entitled  to  the  assistance  of  counsel  does  not  include  a  guaranty  that 
such  counsel  shall  be  furnished  at  the  expense  of  the  public.** 

An  important  part  of  the  right  secured  by  this  proyision  of  the 
constitutions  is  that  it  secures  to  the  prisoner's  counsel  freedom  and 
independence  in  his  management  of  the  case  and  in  his  examination 
of  witnesses  and  his  comments  and  arguments.  Subject  to  such 
restrictions  as  are  necessary  to  secure  the  dignity  of  the  court,  and 
to  the  ordinary  rules  of  propriety,  he  may  say  and  do  all  that  he 
deems  necessary  for  the  defense  of  his  client^  and  for  what  he  may 
utter  in  the  course  of  the  trial  he  is  not  to  be  held  to  account  else- 
where, unless,  indeed,  he  wantonly  departs  from  the  evidence  and 
point  in  issue,  and  maliciously  and  slanderously  abuses  the  private 
character  of  some  person  concerned.**  And  that  counsel  may  be 
free  to  attend  to  the  business  of  his  client  without  hindrance  or  inter- 
ruption, he  will  be  exempt  from  the  service  of  process  upon  him 
while  he  is  actually  in  attendance  upon  the  court  in  the  interests  of 
the  client*^ 

Furthermore,  in  order  that  the  accused  may  be  safe  in  confiding 
freely  in  his  counsel,  it  is  a  rule  that  communications  passing  be- 
tween them,  made  with  a  view  to  the  expected  or  pending  trial,  are 
"privileged,^'  and  counsel  will  neither  be  forced  nor  allowed  to  di- 
vulge such  communications  without  the  consent  of  the  client.  ^To 
entitle  a  communication  to  be  privileged,  it  is  not  essential  that  it 
should  be  made  with  any  special  injunction  of  secrecy,  or  that  the 
client  should  understand  the  extent  of  the  privilege.  But  if  it  be 
made  with  a  view  to  professional  employment,  and  in  reference  to 
such  employment  in  legal  proceedings  pending  or  contemplated,  or 
in  any  other  legitimate  professional  services,  wherein  professional 
aid  or  advice  is  sought  respecting  the  rights,  duties,  or  liabilities  of 
the  client,  it  will  fall  within  the  privilege,  and  cannot  be  disclosed 
by  counsel.    This,  however,  is  a  rule  of  law  for  the  protection  of  the 

•4  People  V.  Napthaly,  105  Cal.  641,  39  Pac  29. 

«i  Houk  v.  Board  of  Gom'rs  of  Montgomery  County,  14  Ind.  App.  002,  41  N. 
B.  1068. 

•<  Munster  v.  Lamb,  11  Q.  B.  Dlv.  588.  And  see  Gray  v.  Pentland,  2  Seig. 
ft  R.  (Pa.)  28. 

«T  Central  Trust  Co.  v.  MUwaukee  St.  Ry.  Co.,  74  Fed.  442. 
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client,  which  he  is  at  liberty  to  waive/*  ••  But  an  attorney  may  be 
required  to  produce  documents  placed  in  his  hands  by  his  client 
when  the  client  is  charged  with  a  criminal  offense  in  respect  to  such 
documents,  as,  where  he  has  forged  an  instrument  and  placed  it  in 
the  hands  of  his  attorney  when  his  crime  was  detected.**  "And  the 
privilege  does  not  extend  to  parties  seeking  for  information  or  ad- 
vice as  to  the  best  mode  of  infringing  the  law;  communications  of 
an  intended  offense  must  be  disclosed."  ^* 

BIGHT  TO  BE  HEABD. 

266.  A  person  on  trial  for  a  criminal  offense  has  a  con- 
stitutional right  to  be  heard  in  his  own  defense  in  person 
and  by  counsel;  but  the  exercise  of  this  right  may  be  re- 
strained within  reasonable  limits. 

"The  court  has  no  discretionary  power  over  the  right  itself,  for  it 
cannot  be  denied.  And  hence  it  has  no  right  to  prevent  the  ac- 
cused from  being  heard  by  counsel,  even  if  the  evidence  against 
him  be  clear,  unimpeached,  and  conclusive  in  the  opinion  of  the 
court.  But  the  exercise  of  the  right  is  subject  to  judicial  control 
to  the  extent  that  is  necessary  to  prevent  the  abuse  of  it"  Hence  the 
court  may,  in  its  discretion,  limit  the  time  allowed  to  the  accused 
or  his  counsel  for  argument,  provided  the  prisoner  is  not  thereby  de- 
prived of  a  fair  trial  and  a  full  hearing.'^  Where  a  witness  was  fully 
cross-examined  by  the  prisoner's  counsel,  and  then  permission  was 
asked  for  the  defendiant  to  examine  the  witness  himself,  but  was  re- 
fused, it  was  adjudged  that  the  court  did  not  thereby  infringe  or 
deny  the  prisoner's  constitutional  right  of  defense  by  himself,  his 
counsel,  or  both.^*  Unless  changed  by  statute  in  the  particular  ju- 
risdiction, the  general  rule  is  that  in  all  criminal  trials  the  prosecu- 
tion has  the  right  to  open  the  case  and  to  make  the  closing  argument 

•■  McLellan  v.  Longfellow,  32  Me.  494.  And  see  Sargent  v.  Hampden,  88 
Me.  681;  State  v.  Dawson,  90  Mo.  149,  1  S.  W.  827. 

••  Reg.  V.  Brown,  9  Cox  Gr.  Gas.  281. 

TO  Weeks,  AUys.  at  Law  (2d  Ed.)  §  170. 

Ti  DUle  V.  State,  34  Ohio  St.  617;  Hart  v.  State,  14  Neb.  672,  16  N.  W.  905; 
State  V.  Boasso,  38  La.  Ann.  202. 

7s  Roberts  v.  State,  14  Ga.  1& 
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to  the  jnrj,  siiice  the  state  must  assume  the  general  burden  of  proT- 
ing  the  guilt  of  the  accused^*  A  person  charged  with  crune  has  a 
right  to  plead,  free  from  restraint  and  fear  of  violence;  and  where 
the  accused  is  forced,  through  terror  of  mob  Tiolence,  to  enter  a 
plea  of  guilty,  he  has  a  right  to  relief  from  the  judgment  entered  on 
such  plea.^^  It  is  also  a  rule  that  counsel  for  the  prosecution,  in  his 
argument  to  the  jury,  must  keep  within  the  limits  of  the  evidence. 
If  his  remarks  include  statements  or  suggestions,  calculated  to  prej- 
udice the  jury  ag^nst  the  prisoner  and  to  induce  a  verdict  against 
him,  which  are  not  warranted  by  anything  contained  in  the  evidence 
in  the  case,  such  misconduct,  unless  promptly  and  adequately  neu- 
tralised by  the  court,  may  be  ground  for  giving  the  defendant,  apon 
conviction,  a  new  trial.^* 

SPEEDY  AND  PUBLIC  TBIAI.. 

266.  Anotber  protectton  to  those  charged  with  crime  is 
found  in  the  oonstitatlonal  guaranty  that  they  shall  have 
the  benefit  of  a  speedy  and  public  triaL 

Speedy  Trial. 

By  a  speedy  trial  is  meant  a  trial  conducted  according  to  fixed 
rules,  regulations,  and  proceedings  of  law,  free  from  vexatious,  capri- 
cious, and  oppressive  delays  manufactured  by  the  ministers  of  jus- 
tice.''' "llie  speedy  trial  to  which  a  person  charged  with  crime  is 
entitled  under  the  constitution  is  a  trial  at  such  a  time,  after  the 
finding  of  the  indictment,  regard  being  had  to  the  terms  of  court,  as 
shall  afford  the  prosecution  a  reasonable  opportunity,  by  the  fair 
and  honest  exercise  of  reasonable  diligence^  to  prepare  for  a  trial; 
and  if  the  trial  is  delayed  or  postponed  beyond  such  period,  when 
there  is  a  term  of  court  at  which  the  trial  might  be  had,  by  reason 
of  the  neglect  or  laches  of  the  prosecution  in  preparing  for  trial,  such 
delay  is  a  denial  to  the  defendant  of  his  right  to  a  speedy  trial,''  and 

Ts  Loeffner  v.  State,  10  Ohio  St.  598;  State  v.  SchneUe.  24  W.  Va.  767;  U.  S. 
V.  Bates,  2  Granch  C.  C.  405,  Fed.  Gas.  No.  14,543. 
T4  Sanders  v.  State,  85  Ind.  318. 

75  See  Bpps  v.  State,  102  Ind.  530, 1  N.  B.  491. 

76  Stewart  v.  State,  18  Ark.  720;  Nixon  v.  State,  2  Smedea  &  M.  (Miss.)  4S7» 
507;  Ex  parte  Stanley,  4  Nev.  113,  lid. 
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he  is  entitled  to  be  discharged  from  imprisonment  on  habeas  cor- 
pns.''^  But  if  the  defendant  demands  a  jury  trial  after  the  panel 
of  jarors  has  been  discharged,  it  is  no  violation  of  this  right  for  the 
court  to  continue  the  cause  on  its  own  motion  until  such  time  as  a 
jury  can  be  lawfully  impanelled.'* 

fuUic  TriaL 

The  guaranty  of  a  **public''  trial  is  intended  to  secure  to  the  ac- 
cused the  help  and  countenance  of  his  friends  and  counsel  and  of 
those  who  could  assist  him  in  his  defense.  This  right  does  not 
abridge  the  power  of  the  trial  court,  in  certain  emergencies,  as  when 
it  becomes  necessary  to  clear  the  court-room  in  the  interests  of  the 
public  morals,  or  to  expel  a  boisterous  and  unruly  audience,  to  pro- 
tect an  embarrassed  or  intimidated  witness,  or  to  exclude,  for  other 
good  reasons,  all  but  a  reasonable  and  respectable  number  of  the 
public,  allowing  those  only  to  remain  who  are  in  attendance  on  the 
court  or  are  its  officers  and  members  of  its  bar  and  those  who  oan 
he  of  help  or^ervice  to  the  prisoner.'* 

TWICE  IN  JEOPARDY. 

267.  By  the  constitution  of  the  United  States,  as  well  as 
the  constitutions  of  most  of  the  several  states,  it  is  pro- 
vided that  no  man  shall,  for  the  same  offense,  be  twice  put 
in  jeopardy. 

268.  Jeopardy  means  danger  of  punishment. 

269.  A  man  is  considered  to  have  been  put  in  jeopardy 
^nrhen  a  valid  and  sufBLcient  indictment  or  information  has 
been  legally  found  against  him  and  duly  presented  to  a 
court  of  competent  Jurisdiction  over  both  the  person  and 
the  offense,  and  thereupon  he  has  been  arraigned  and  has 
pleaded,  and  a  lawful  jury  has  been  impanelled  and  sworn 
«nd  charged  to  try  the  case  and  render  a  verdict, 

T»  U.  S.  T.  F6X,  8  Mont.  512,  517. 
Tt  Olty  of  Creston  v.  Nye,  74  Iowa,  369,  87  N.  W.  777. 

T»  People  y.  Swafford,  65  CaL  228,  3  Pac.  809;  People  r.  Murray,  88  Mich. 
^6.  50  N.  W.  995. 
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This  priyilege,  like  many  other  valuable  guaranties  in  criminal 
eases,  is  not  the  creature  of  the  constitutions,  but  has  its  roots  deeplj 
imbedded  in  the  universal  principles  of  reason  and  justice,  and  de- 
rives its  substance  from  the  ancient  and  uninterrupted  rules  and 
practices  of  the  common  law.*®  It  is  true  that  at  common  law  the 
right  was  restricted  to  the  highest  grades  of  crimes,  and  the  reten- 
tion, in  many  of  the  constitutions,  of  the  ancient  phrase  "jeopardy 
of  life  or  limb"  would  seem  to  indicate  that,  in  this  respect,  the  com- 
mon law  was  to  be  adopted  and  followed.  But  numerous  states,  in 
incorporating  the  provision  in  their  constitutions,  have  omitted  the 
limiting  words.  And  in  all,  it  is  believed,  the  process  of  judicial  con- 
struction, proceeding  on  the  rule  that  a  remedial  provision  and  one 
making  in  favor  of  liberty  is  to  be  liberally  interpreted,  has  extended 
the  right  so  as  to  make  it  apply  to  all  indictable  offenses,  including 
misdemeanors.  This  provision,  it  is  said,  extends  the  common  law 
maxim,  nemo  debet  bis  puniri  pro  uno  delicto,  which  was  limited  to 
felonies,  to  all  grades  of  offenses.  And  it  is  but  the  application  to 
criminal  jurisprudence  of  a  more  general  maxim,  namely,  that  no 
one  shall  be  twice  vexed  for  one  and  the  same  cause.  The  object  of 
incorporating  it  in  the  fundamental  law  was  to  render  it,  as  respects 
criminal  causes,  inviolable  by  any  department  of  the  government.** 

EUmenU* 

In  order  to  constitute  legal  jeopardy,  all  the  elements  enumerated 
in  the  text  above  must  concur.  And  in  the  first  place,  there  must 
be  a  valid  indictment  If  the  indictment  is  so  defective  in  form  or 
substance  that  a  conviction  founded  upon  it  would  be  at  once  set 
aside,  for  that  cause  alone,  there  is  no  legal  jeopardy.  Thus,  it  must 
be  found  by  a  legally  constituted  grand  jury.*^  And  it  must  charge 
an  offense  recognized  and  denounced  by  the  law  under  which  the 
trial  is  to  be  had,  and  must  set  forth  the  charge  formally  and  suffi- 
ciently. It  must  not  only  state  all  the  facts  which  constitute  t^e 
offense  intended  to  be  charged,  but  must  state  them  with  such  cer- 
tainty and  precision  that  the  defendant  may  judge  whether  they  con- 
stitute an  indictable  offense  or  not,  and  may  d^nur  <^  plead  accord- 

tt  4  BL  Oomm.  385. 

■i  State  T.  Behimer,  20  Ohio  St  5731 

<t  Flnley  v.  State,  61  Ala.  201. 


Digitized  by  VjOOQIC 


§§  257-259)  TWicac  in  jbopaedy.  587 

ingly,  and  may  be  able  to  plead  his  conyictlon  or  acquittal  in  bar 
of  another  prosecution  for  the  same  offense.'* 

In  the  next  place,  the  proceeding  must  be  had  before  a  court  of 
eompetent  jurisdiction.  That  is,  the  court  must  have  jurisdiction 
of  the  person,  by  his  being  legally  before  it,  and  it  must  have  juris- 
diction of  the  offense.  And  in  order  to  comply  with  the  latter  re- 
quisite, the  crime  charged  must  be  one  which  is  defined  and  made 
punishable  by  the  law  under  which  the  court  acts,  and  which  the 
same  law  has  committed  to  the  jurisdiction  of  the  particular  court, 
or  to  courts  of  the  grade  or  character  of  the  particular  court,  and 
further,  the  offense  must  have  been  committed  within  the  territorial 
limits  to  which  the  jurisdiction  of  the  court  extends.  Thus,  an  ac- 
quittal by  a  jury  in  a  court  of  the  United  States  of  a  defendant  who 
is  there  indicted  for  an  offense  of  which  that  court  has  no  jurisdic- 
tion, is  no  bar  to  an  indictment  against  him  for  the  same  offense  in 
a  state  court  having  jurisdiction.®*  And  again,  the  court  must  be 
a  competent  and  lawful  court  For  if  it  is  organized  and  acting  un- 
der an  unconstitutional  statute,  it  is  no  court,  and  its  judgments  are 
nullities,  and  no  legal  jeopardy  can  arise  from  a  trial  before  it*' 

In  the  next  place,  jeopardy  does  not  arise  until  there  has  been  an 
arraignment  and  plea.  If  there  is  no  arraignment,  or  a  waiver  of  it, 
the  trial  is  a  nullity,  and  jeopardy  does  not  attach.'*  And  until  the 
defendant  has  entered  his  plea,  or  it  has  been  entered  for  him  upon 
his  refusal  to  plead,  he  cannot  be  put  in  jeopardy.'^ 

Finally,  the  jury  must  be  sworn  and  imx>anelled  and  charged  with 
the  prisoner's  deliverance.  (The  last  phrase  means  that  they  are 
charged  to  try  the  case  and  render  a  true  verdict  upon  the  law  and 
evidence.)  At  this  point,  according  to  the  general  consensus  of  judi- 
cial opinion,  jeopardy  attaches,  and  whatever  proceedings  may  there- 

•<  State  V.  Taylor,  84  La.  Ann.  978;  Davidson  v.  State,  09  Ind.  866;  Fink  v. 
Oity  of  MUwaukee,  17  Wis.  26. 

<4  Com.  V.  Peters,  12  Mete.  (Mass.)  887.  The  fact  that  one  has  been  once 
arrested  and  examined  before  a  magistrate  and  discharged  is  not  a  bar  to  a 
second  arrest  and  examination  on  the  same  charge.  Bz  parte  Fenton,  77  CaL 
183, 19  Pac.  267. 

sft  Rector  v.  State,  6  Ark.  187;  McGlnnis  v.  State,  9  Humph.  (Tenn.)  48. 

••  Newson  v.  State,  2  Oa.  60;  Davis  v.  State,  38  Wis.  487;  Douglass  v.  State, 
8  Wis.  820. 

ST  Douglass  V.  State»  8  Wis.  820. 
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after  be  had  in  tbe  caae^  the  priBoner  cannot  be  again  tried  for  the 
same  offense.  It  seems  to  be  conceded,  however,  that  if  the  jniy  are 
discharged  without  a  verdict  on  account  of  some  imperative  neces- 
sity, snch  as  the  sickness  of  the  judge,  or  the  sickness,  insanity,  or 
misconduct  of  a  juror,  a  second  trial  may  lawfully  be  had.  And  some 
very  respectable  authorities  hold  that  if  the  jury  are  discharged  be- 
cause they  cannot  agree  upon  a  verdict,  or  if  judgment  upon  the  ver- 
dict has  been  arrested,  or  even  if  there  is  a  failure  to  obtain  a 
verdict  for  any  cause,  there  is  no  legal  jeopardy.  The  discussion 
of  this  question  does  not  fall  within  the  scope  of  this  work,  but 
some  of  the  instructive  cases  are  referred  to  in  the  margin.** 

The  second  prosecution  must  be  for  the  same  oftenM.  The 
offenses  charged  in  the  two  indictments  must  be  the  same  both 
in  law  and  fact  The  test  for  determining  their  identity  is  said  to 
be  the  question  whether  or  not  the  facts  set  forth  in  tbe  second  in- 
dictment, if  proved  to  be  true,  would  have  warranted  a  conviction 
under  the  first  indictment,  or  whether  or  not  the  facts  charged  in 
the  second  constitute  one  and  the  same  transaction  with  that  alleged 
in  the  first.®*  Where  an  indictment  contains  several  counts,  and 
the  prisoner  ia  acquitted  on  some  counts  and  convicted  on  others, 
he  cannot  be  again  tried  on  those  counts  on  which  he  was  acquitted, 
though,  if  the  conviction  is  set  aside,  he  may  be  tried  a  second  time 
on  those  counts  on  which  he  was  at  first  convicted.*^  And  where  a 
greater  offense  includes  a  lesser  one,  if  the  defendant  is  indicted  for 
the  lesser  offense  and  put  in  jeopardy  under  such  indictment,  this 
will  prevent  his  being  afterwards  indicted  and  tried  for  the  major 
crime.*^    Thus,  where  defendant  was  charged  with  robbery,  commit- 

88  People  V.  Hunckeler,  48  OaL  831;  People  v.  Gage,  Id.  828;  liixon  v. 
State,  55  Ala.  129;  U.  S.  v.  Haskell,  4  Wash.  G.  G.  402,  Fed.  Gas.  No.  15,321; 
Gom.  V.  McCormick,  130  Maas.  61;  PoweU  v.  State,  17  Tex.  App.  345;  Barrett 
V.  State,  35  Ala.  406;  Benedict  v.  State,  44  Ohio  St  679,  11  N.  SL  125;  State 
V.  Shaffer,  28  Or.  555,  82  Pac.  545. 

88  McGoy  V.  State,  46  Ark.  141;  Roberts  v.  State,  14  Oa.  &  A  statute  pro- 
viding that  a  person  who  has  been  before  convicted  of  crime  shaU  suffer  a 
severer  punishment  for  a  subsequent  offense  than  for  a  first  offense  Is  not  in 
valid,  as  subjecting  him  to  be  twice  put  in  Jeopardy  for  the  same  offense. 
Moore  v.  Missouri,  159  U.  S.  673,  16  Sup.  Gt  179. 

•0  People  v.  Dowllng,  84  N.  Y.  478;  Johnson  v.  State,  29  Ark.  81.  Oompaie 
Jarvis  V.  State,  19  Ohio  St  585. 

•1  Boberts  v.  States  14  Ga.  & 
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ted  by  taking  money  from  a  dwelling  house,  a  former  acquittal  on 
an  indictment  for  the  larceny  of  the  same  money  is  a  bar  to  the  prose- 
cution for  robbery,  because  the  crime  of  robbery,  as  charged,  could 
not  have  been  committed  without  the  commission  of  larceny,  as  an 
included,  but  inferior,  offense.**  In  the  case  of  a  single  criminal  act, 
producing  several  different  results,  each  of  which,  standing  alone 
and  dissociated  from  the  others,  would  be  an  indictable  offense,  the 
general  rule  is  that  each  result  cannot  be  considered  a  distinct 
crime,  but  that  all  are  the  consequences  of  one  criminal  act;  and 
hence  a  conviction  or  acquittal  of  the  crime,  founded  upon  one  of 
such  results,  wUl  bar  a  prosecution  for  the  same  crime,  founded  upon 
another  of  such  results,**  If  a  verdict  against  the  prisoner  is  set 
aside  on  his  motion,  or  on  an  appeal  or  writ  of  error  taken  by  him, 
or  is  arrested  for  fatal  errors  in  the  indictment,  the  protection  of 
former  jeopardy  does  not  attach.** 

Pradicai  EffedL 

The  practical  effect  of  the  provision  against  second  jeopardy  is 
not  only  to  save  a  person  from  being  twice  tried  for  the  same  offense 
in  distinct  proceedings,  but  also  to  deny  to  the  prosecution,  in  crim- 
inal cases,  the  right  to  take  an  appeal  or  to  move  for  a  new  trial, 
unless,  in  the  particular  state,  the  constitutional  rule  has  been  re- 
laxed so  far  as  to  allow  this.  And  except  in  cases  where  the  prisoner 
himself  appeals  and  a  new  trial  is  thereupon  ordiered,  there  is  no 
redress  for  erroro  or  mistakes  made  in  the  course  of  the  trial  which 
tell  in  favor  of  the  defendant,  nor  any  opportunity  to  correct  them. 
The  propriety  of  allowing  to  the  state  the  same  right  of  appeal,  in 
these  cases,  which  already  exists  in  favor  of  the  defendant,  has  been 
of  late  years  much  discussed.  Where  a  court  has  imposed  a  sen- 
tence of  fine  and  imprisonment,  in  a  case  where  the  statute  author- 
ized only  a  sentence  of  fine  or  imprisonment,  and  the  fine  has  been 
paid,  the  couri;  cannot,  even  during  the  same  term,  modify  the 

»«  State  V.  MikeseU,  70  Iowa,  176,  30  N.  W.  474. 

»»  Hurst  V.  State,  86  Ala.  604,  6  South.  120.  But  contrast  People  v.  Majors, 
65  Gal.  138,  8  Pac.  597,  where  it  was  held  that  the  murder  of  two  persons 
by  the  same  act  constituted  two  offenses,  for  each  of  which  a  separate  prose- 
cution would  Ue,  and  a  conviction  or  acquittal  In  one  case  would  not  bar  a 
prosecution  In  the  other. 

•4  Sanders  v.  State,  85  Ind.  318;  Smith  y.  State,  41  N.  J.  Law,  598. 
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judgment  by  imposing  imprisonment  instead  of  the  former  punish- 
ment;  for  this  would  amount  to  punishing  the  defendant  twice  for 
the  same  offense.** 

BAIK 

260.  By  the  eighth  amendment  to  the  federal  constlta- 
tion,  and  by  similar  provisions  in  the  constitutions  of 
many  of  the  states,  it  is  provided  that  excessive  bail  shall 
not  be  required. 

The  constitutions  of  most  of  the  states  provide  that  all  persons 
shall,  before  conviction,  be  admitted  to  bail,  upon  giving  sufficient 
sureties,  except  for  capital  offenses,  where  proof  of  their  guilt  is 
evident  or  the  presumption  great;  and  the  constitutions  of  nearly 
all  provide  that  excessive  bail  shall  not  be  required.  The  object 
of  bail  is  to  enable  persons  charged  with  criminal  offenses  to 
regain  tiieir  liberty,  and  at  the  same  time  to  secure  their  attend- 
ance when  they  are  wanted  for  trial.  To  require  bail  in  such  a  great 
amount  that  it  would  be  impossible  for  the  prisoner  to  obtain  it,  and 
thereby  to  keep  him  in  captivity  for  perhaps  a  long  time,  before  his 
guilt  was  established,  would  be  a  gross  abuse  of  justice  and  a  griev- 
ous oppression.**  It  was  to  prevent  this  that  the  constitutional 
provision  above  quoted  was  adopted.  But  it  will  be  observed  that 
the  provision  does  not  require  that  all  persons,  in  all  circumstancea 
shall  be  admitted  to  bail;  but  only  that  if  they  are  allowed  to  go  at 
large  upon  bail,  the  bail  required  shall  not  be  excessive.  There  are 
obviously  cases  in  which  bail  must  be  refused,  if  justice  is  to  be  done. 
And,  as  we  have  stated,  the  right  to  bail  is  generally  withheld  in 
capital  cases  where  "the  proof  is  evident  or  the  presumption  is 
great.''  In  regard  to  the  meaning  of  these  words,  it  is  said  that  the 
proof  is  evident  if  the  evidence  adduced  on  the  application  for  bail 
would  sustain  a  verdict  convicting  the  prisoner  of  a  capital  offense; 
but,  if  the  evidence  is  of  less  efficacy,  bail  should  be  allowed  him. 
In  other  words,  bail  is  not  a  matter  of  right  if  the  evidence  is  clear 
and  strong,  leading  a  well-guarded  and  dispassionate  judgment  to 
the  conclusion  that  the  offense  has  been  committed,  that  the  pris- 
oner is  the  guilty  agent,  and  that  if  the  law  be  administered  he  will 

••  Bx  parte  Lange,  18  WaU.  ISS.  ••  U.  S.  v.  Brawner,  7  Fed.  86. 
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be  capitally  convicted.*^  The  amount  of  baU  to  be  required  is  left 
to  the  discretion  of  the  court  op  magistrate.  But  if  the  amount  re- 
quired is  excessive,  or  if  an  offer  of  reasonable  bail  is  refused,  there 
is  such  violation  of  the  prisoner's  constitutional  rights  as  may  be  in- 
quired into  on  a  writ  of  habeas  corpus  or  certiorari  But  the  grant- 
ing or  refusing  of  bail  is  a  matter  generally  within  the  sound  discre- 
tion of  the  court  or  magistrate  below;  and  the  appellate  court  will 
not  control  that  discretion  unless  it  has  been  flagrantly  abused.^* 
And  the  action  of  a  judge  or  magistrate  in  accepting  or  refusing  bail 
is  judicial  in  its  nature,  and  not  merely  ministerial,  and  no  action 
will  lie  against  him  for  refusing  to  take  bail  in  a  case  of  misde- 
meanor, even  though  the  sureties  tendered*  are  found  to  have  been 
sufficient,  unless  actual  malice  on  his  part  can  be  shown.** 

In  fixing  the  amount  of  bail,  though  no  definite  rules  can  be  laid 
down  for  all  cases,  there  are  certain  considerations  which  should 
always  influence  the  action  of  the  court.  Thus,  it  is  proper  to  take 
into  account  the  gravity  of  the  offense  charged  and  the  severity  of 
the  punishment  attached  to  it,  as  affecting  the  likelihood  of  the  pris- 
oner's fleeing  from  justice,  notwithstanding  his  being  under  bail. 
Again,  if  there  is  no  reasonable  doubt  of  the  guilt  of  the  defendant 
charged  with  the  commission  of  a  felony,  whether  capital  or  not,  he 
ought  not  to  be  admitted  to  bail.^®*  And,  finally,  whether  bail  is 
excessive  or  not  will  depend  largely  upon  the  pecuniary  condition 
of  the  accused.  A  sum  which  would  be  trivial  to  a  wealthy  man 
might  be  oppressive  to  a  poor  one.*** 

OBUEL  AND  UKUSUAL  PUKISHMEKTS. 

261.  The  constitutional  prohibition  against  the  Infliction 
of  cruel  and  unusual  punishments  is  to  be  understood  as 
forbidding  any  cruel  or  degrading  punishment  not  known 
to  the  common  law,  and  probably  also  any  degrading  pun- 
ishments which,  in  the  particular  state,  had  become  obso- 

•T  Bx  parte  Foster,  5  Tex.  App.  625.  •»  Lester  v.  State,  83  Ga.  192. 

••  lAntoid  V,  Fltzroy,  18  Law  J.  Mag.  Gas.  108;  Evans  v.  Foster,  1  N.  H.  374. 
100  Bx  parte  Tayloe,  5  Gow.  (N.  Y.)  39. 

!•!  Ex  parte  Hatchings,  11  Tex.  App.  28;  Ex  parte  Banks,  28  Ala.  89;  U.  8. 
T.  Lawrence,  4  CraDcb»  a  O.  518,  Fed.  Gas.  No.  15,577. 
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l0te  wlien  its  oonstitatioxi  wbb  adopted,  and  also  all  pun- 
IfllunentB  which  are  so  dlsproportloned  to  the  offenae  as 
to  shook  the  moral  sense  of  the  community.^ 

This  prohibition,  in  the  eighth  amendment  to  the  federal  const!' 
tution,  applies  only  to  the  United  States  and  its  courts.  But  most 
of  the  states,  if  not  all,  have  incorporated  a  similar  inhibition  in  their 
organic  law.^®*  It  was  intended  to  exclude  all  such  barbarous  pun- 
ishments  as  torture,  disembowelling,  burning,  branding,  mutilation, 
the  pillory,  and  the  ducking-stool.  But  it  does  not  apply  to  the  or^ 
dinary  methods  of  punishment,  such  as  death  by  hanging,  pecuniary 
fines,  imprisonment,  disfranchisement,  or  forfeiture  of  civil  righta^^^ 
But  the  common  and  usual  forms  of  punishment,  not  in  them- 
selves objectionable  under  this  provision,  may  be  inflicted  upon  a 
defendant  to  such  an  excessive  extent  as  to  become  ^cruel''  punish- 
ments. For  example,  a  sentence  of  imprisonment  for  five  years, 
and  a  recognizance  in  the  sum  of  |600  to  keep  the  peace  for  five 
years  after  the  expiration  of  the  sentence,  upon  a  conviction  for  an 
assault  and  battery,  has  been  held  invalid  because  excessive.^^*  As 
to  the  infliction  of  stripes,  the  case  is  not  very  clear.  But  it  has 
been  held  in  several  cases  that  whipping  is  not  a  cruel  or  unusual 
punishment.***  A  law  providing  that  execution  of  the  sentence  of 
death  shall  be  by  '^causing  to  pass  through  the  body  of  the  convict  a 
current  of  electricity  of  sufficient  intensity  to  cause  death,"  is  not 
obnoxious  to  this  constitutional  prohibition.  The  punishment,  deaths 
remains  the  same;  and  the  only  change  is  in  the  manner  of  its  in- 
fliction, and  this  manner,  though  certainly  at  present  "unusual,"  is 

loa  In  re  Bayard,  25  Hnn  (N.  Y.)  546.      los  Peryear  v.  Ck>m.,  6  WalL  47S. 

104  Fine  and  imprisonment  are  not  crael  or  unusual  punishments.  Ugan  v. 
State,  3  Heisk.  (Tenn.)  159.  Hard  labor  in  the  penitentiary,  in  addition  to  the 
imprisonment,  is  not  a  cruel  or  unusual  punishment  Wilson  y.  State,  28  Ind. 
303.  A  law  providing  that  the  keeper  of  a  gambling  house  "shaU  be  deemed 
infamous  after  conviction,  and  be  forever  thereafter  disqualified  from  exer- 
cising the  right  of  suffrage  and  from  holding  any  office,"  does  not  inflict  a 
cruel  punishment,  within  the  meaning  of  the  constitution.  Harper  v.  Com.,  98 
Ky.  290.  19  S.  W.  737. 

106  State  V.  Driver,  78  N.  O.  423.  But  compare  People  v.  Smith,  94  HldL 
644,  54  N.  W.  487. 

106  CouL  V.  Wyatt,  6  Rand.  (Ya.)  694;   Foote  v.  State,  69  Md.  264. 
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not  ''cmeP  within  the  meaning  of  the  constitution.^*^  And  in  a  case 
where  a  territorial  law  enacted  that  every  person  guilty  of  murder 
should  suffer  death,  but  did  not  prescribe  the  mode  of  executing  the 
sentence,  and  the  prisoner  was  sentenced  to  be  shot,  it  was  held  that 
this  was  not  a  cruel  or  unusual  punishment.^®'  And  the  same  deci- 
sion was  made  in  regard  to  a  statute  which  required  that  a  prisoner 
sentenced  to  d!eath  should  be  kept  in  solitary  confinement  between 
the  time  of  his  sentence  and  the  execution.^**  But  where  cutting  off 
the  prisoner's  hair  is  a  part  of  the  punishment  prescribed  for  par- 
ticular offenses,  and  this  sentence  is  imposed  upon  a  Chinaman,  it 
may  be  a  cruel  punishment  as  to  him,  on  account  of  the  peculiar  so- 
cial  and  religious  beliefs  of  the  people  of  that  race.^^*  But  a  sen- 
tence, imposed  upon  a  prisoner  for  a  violation  of  a  city  ordinance, 
requiring  him,  on  default  of  payment  of  his  fine,  to  be  put  to  labor 
on  the  public  streets  or  other  public  works  of  the  city,  is  not  in  con- 
flict with  the  eenstitution.^^'  In  an  interesting  case  in  Missouri,  the 
prisor^'CT  was  eonvicted  of  obtaining  fS  under  false  pretenses,  and  was 
se&ter.ced  t^  imprisonment  for  two  years,  which  was  the  minimum 
penalty  set  ky  the  statute  for  that  offense.  But  the  statute  omitted 
to  prescril^  finy  maximum  penalty.  And  it  was  argued  that,  under 
thU  law,  ike  prisoner  might  have  been  sentenced  to  imprisonment 
for  llf ?,  attii  that  such  a  punishment  would  have  been  cruel  and  un- 
usual. But  the  court  refused  to  interfere  with  the  sentence  on  this 
ground.*** 

BILLS  OF  ATTAIKDEB. 

962.  By  tbd  provisions  of  the  federal  oonstitntioii,  bills 
cf  attainder  are  forbidden  to  be  passed  either  by  cong^ress 
or  by  the  several  states. 

In  its  strict  signification,  the  word  "attainder"  means  an  extinc- 
tion of  civil  and  political  rights;  and  its  two  incidents,  forfeiture  and 

107  People  T.  Kemmler,  119  N.  Y.  580,  24  N.  B.  9;  In  re  Kemmler,  136  U.  S. 
486,  10  Sup.  Gt  930. 

108  Wllkerson  v.  Utah,  99  U.  S.  130. 

!••  McElvalne  v.  Brush,  142  U.  8.  155,  12  Sup.  Gt.  156. 
iio  Ho  Ah  Kow  v.  Nunan,  5  Sawy.  552,  Fed.  Gas.  Na  6,546w 
til  Bz  parte  Bedell,  20  Mo.  App.  125. 
lis  State  v.  WiUlams,  77  Mo.  8ia 
BL..GONST.L.-88 
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corraptioB  of  the  blood,  followed  as  «  necessary  ooiuieqaeiicey  at  com- 
mon law,  apon  a  conyiction  of  a  capital  crime.  A  bill  of  attainder 
is  a  legislative  decree,  directed  against  a  designated  person,  pro- 
nouncing him  guilty  of  an  alleged  crime  (usually  treason)  and  passing 
sentence  of  death  and  attainder  upon  him.^^'  la  some  cases,  where 
this  method  of  procedure  was  in  use,  the  sentence  pronounced  was 
less  severe  than  the  death  penalty,  and  in  that  case  the  judgment  was 
denominated  a  ^ill  of  pains  and  penalties."  But  the  phrase  ^ill 
of  attainder^'  has  come  to  be  used  in  a  generic  sense,  including  also 
a  bill  of  pains  and  penalties,  and  it  is  in  this  comprehensiye  significa- 
tion that  it  is  used  in  the  federal  constitution.*^*  Legislative  enact- 
ments of  this  character  were  not  at  all  uncommon  in  the  early  days 
of  this  country,  before  the  adoption  of  the  constitution.  In  several 
oases,  during  the  Revolution,  the  states  enacted  statutes  which  were 
directed  against  particular  persons  by  name,  and  which  adjudged 
them  guilty  of  aiding  and  adhering  to  the  enemies  of  the  state,  and 
proceeded  to  a  confiscation  of  such  properly  of  theini  aa  might  be 
found  within  the  limits  of  the  state.**'  But  the  prohibition  received 
its  most  attentive  consideration  in  a  group  of  cases  which  arose  out 
of  a  certain  act  of  congress  and  certain  acts  of  the  state  legislatures, 
passed  at  the  dose  of  the  civil  war,  which  imposed  a  test  oath  of 
past  loyalty  to  the  national  government  as  a  condition  precedent  to 
the  right  to  enjoy  certain  civil  and  political  privileges.  These  stat- 
utes were  held  to  be  ex  post  facto  laws  and  unconstitutionaL  And 
they  were  also  adjudged  to  be  bills  of  attainder,  on  the  following 
ground:  Since  it  was  certain  that  there  were  individuals  who  would 
be  unable  to  take  the  oath  prescribed,  the  legislative  action  in  ques- 
tion was  tantamount  to  a  declaration  that  those  persons  were  guilty 
<rf  the  crimes  alleged,  and  to  a  sentence,  passed  upon  them  without 
trial,  imposing  heavy  penalties  for  their  past  conduct.*** 

lit  Gummings  v.  Missouri,  4  Wall.  277. 

114  Fletcher  v.  Peck,  6  Granch,  138;  Gummings  v.  Missonri,  4  WaU.  277. 
Hi  See  Thompson  v.  Garr,  5  N.  H.  510. 

ii«  GummingB  v.  Missouri,  4  WaU.  277;   £z  i^arte  Garland,  Id.  883;  Fierce 
V.  Gankadon,  16  WaU.  284. 
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POST  FACTO  LAWS. 

263.  The  enaotmezLt  of  ex  post  facto  laws  Is  prohibited 
both  to  congress  and  to  the  legislatures  of  the  several 
states.  The  term  is  a  technical  one,  and  applies  only  to 
penal  and  criminal  proceedings.  An  ex  post  facto  laii7  is 
^ne 

(a)  Which  makes  an  action  done  before  the  passing  of 

the  law,  and  which  was    innocent  when  done, 
criminal,  and  punishes  such  action,  or 

(b)  Which  aggravates  a  crime,   or  makes  it  greater 

than  it  was  when  committed,  or 

(o)  Which  changes  the  punishment  and  inflicts  a 
greater  punishment  than  the  law  annexed  to  the 
crime  when  it  was  committed,  or 

(d)  Which  alters  the  legal  rules  of  evidence,  and  re- 
ceives less  or  different  testimony  than  the  law 
required  at  the  time  of  the  commission  of  the 
offense,  in  order  to  convict  the  offender.'"^ 

An  ex  post  facto  law  is  necessarily,  as  the  words  imply,  a  retro- 
active law.  If  any  law  is  intended  to  operate  only  upon  future 
actions  or  future  trials,  it  cannot  be  called  ex  post  facto.*  *•  And 
again,  the  term  is  restricted  to  penal  and  criminal  proceedings  which 
afPect  life  or  liberty  or  may  impose  punishments  or  forfeitures  It  has 
no  applicability  to  purely  civil  proceedings  which  afPect  private  rights 
only,  although  such  proceedings,  for  their  retroactive  effect,  may 
be  unlawful.^**    The  constitutional  provision,  it  should  be  observed, 

liT  Galder  v.  Ball,  3  Dull.  890. 

ii<  Kring  V.  Missouri,  107  U.  S.  221,  2  Sup.  Ot  448.  ▲  general  law  for  the 
ponlshment  of  offenses  which  endeavors,  by  retroactlye  operation,  to  reach 
acts  before  committed,  and  also  provides  a  like  panishment  for  the  same  acts 
in  f utare,  is  void  in  so  far  as  it  is  retroactive,  but  valid  as  to  future  cases  within 
the  legislative  control.    Jaehne  v.  New  York,  128  IT.  S.  189,  9  Sup.  Gt  70. 

lit  Baltimore  ft  S.  B.  Go.  v.  Nesbit,  10  How.  895;  Lodce  v.  New  Orleans,  4 
WaU.  172;  Southwick  v.  Southwick,  49  N.  Y,  610;  Rich  v.  Flanders,  89  N.  H. 
^04.  A  person  cannot  be  convicted  under  a  law  making  a  principal  liable  for 
the  act  of  his  agent,  for  an  act  done  before  tbt  law  went  hito  operation.  State 
V.  Bond,  4  Jones  (N.  O.)  9. 
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applies  not  only  to  the  itatntes  of  a  state,  but  also  to  the  ordinances 
Hi  its  municipal  corporations.^'* 

As  a  general  rule,  statutes  which  are  confined  in  their  operation 
to  the  regulation  of  courts,  their  jurisdiction,  and  criminal  procedure^ 
or  which  merely  change  the  mode  of  trial  of  offenses,  without  affect- 
ing the  nature  of  the  offense,  the  evidence  required,  or  the  punish- 
ment, are  not  ex  post  facto,  even  as  retroactively  applied,  unless  they 
plainly  alter  the  situation  of  the  accused  to  his  disadvantage.^  ^^ 
For  instance,  a  statute  giving  to  justices  of  the  peace  jurisdiction  to 
try  persons  for  offenses  previously  triable  only  in  the  county  courts, 
though  applicable  to  prior  offenses,  being  remedial  only,  is  not  an 
ex  post  facto  law.^**  The  same  is  true  of  a  law  which  confers  ap- 
pellate jurisdiction  of  a  cause  upon  a  division  of  the  supreme  court 
less  in  numbers  and  different  in  personnel  from  the  court  as  organ- 
ized when  the  crime  was  committed.^'*  And  a  law  which  changes 
the  qualifications  of  grand  and  petit  jurors,  requiring  that  they 
shall  be  qualified  electors  and  able  to  read  and  write,  is  applicable 
to  the  trial  of  a  prosecution  for  an  offense  committed  before  its 
passage.^'*  Nor  is  there  any  yalid  objection,  on  this  ground,  to  a 
provision  in  a  state  constitution  that  offenses  previously  required 
to  be  prosecuted  by  indictment  may  be  prosecuted  by  information 
or  by  indictment,  as  shall  be  prescribed  by  law,  or  one  which  enacts 
that  no  grand  jury  shall  be  drawn  or  summoned  in  any  county 
unless  the  superior  judge  thereof  shall  so  order.  These  provisions, 
as  applied  to  offenses  committed  prior  to  their  adoption,  cannot  be 
said  to  be  ex  post  facto.^'*  And  a  law  authorizing  the  conviction  of 
a  defendant  '^of  any  offense  the  commission  of  which  is  necessarily 
included  in  that  charged"  is  not  ex  post  facto,  as  applied  to  a  case 
where  the  offense  was  committed  and  the  indictment  found  before 
the  law  went  into  effect,  although  such  conviction  was  not  author- 
is*  People  V.  Fire  Department  of  City  of  Detroit,  81  Mich.  468. 

191  City  Oooncil  of  Anderson  r.  O'Donnell,  29  S.  G.  355,  7  S.  B.  528;  State 
T.  Carter,  88  La.  Ann.  1214;  People  v.  Mortimer,  46  Cal.  114. 

122  State  V.  Welch,  65  Vt.  50,  25  Atl.  900.  And  see  Com.  v.  Phimps,  11  Pick. 
(Mass.)  28;   State  v.  SuUlvan,  14  Rich.  Law  (S.  C.)  281. 

las  Duncan  v.  Bflssourl,  152  U.  S.  377,  14  Sup.  Gt  570. 

iS4  Gibson  V.  Mississippi,  162  U.  S.  565,  16  Sup.  Ct.  904. 

%••  Lybarger  v.  State,  2  Wash.  St  552,  27  Pac.  449, 1029. 
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ized  bj  the  law  la  force  at  the  time  the  crime  wa«  done.***  A  stat- 
ute reducing  the  number  of  peremptory  challenges  to  jurors  allowed 
to  defendants  in  criminal  prosecutions  is  not  ex  post  facto  as  to  the 
trial  of  a  crime  conmiitted  before  the  act  was  passed*'^  And  a 
•tatute  which  prorides  that,  "in  all  questions  affecting  the  credi- 
bility of  a  witness,  his  general  moral  character  may  be  given  in. 
evidence,"  although  It  introduces  a  new  rule  of  evidence,  cannot  be 
said  to  alter  the  situation  of  the  accused  to  his  disadvantage,  and 
therefore  is  not  an  ex  post  facto  law."*  But  a  law  requiring  the 
defendant  in  prosecutions  under  the  revenue  laws  to  produce  his 
books  and  papers  in  evidence,  and  making  his  refusal  to  do  so 
equivalent  to  a  confession  of  the  facts  the  government  expects  to 
prove  by  them,  Is  ex  post  facto  as  applied  to  past  acts  and  trans- 
actions.*** 

If  the  legislature  repeals  the  statute  of  limitations  with  respect 
to  criminal  prosecutions,  or  extends  the  time  previously  limited  for 
such  prosecutions,  the  new  rule  cannot  constitutionally  apply  to 
any  offense  previously  committed  and  as  to  which  the  period  pre- 
scribed by  the  law  in  force  at  the  time  of  its  commission  haa  already 
ran.  This  woidd  be,  in  such  application,  an  ex  post  facto  law;  be- 
cause an  act  condoned  by  the  expiration  of  the  statute  of  limitations 
is  no  longer  a  punishable  offense.*** 

A  law  which  aggravates  the  punishment  for  an  act  already  com- 
mitted is  ex  post  facto;  but  one  which  changes  the  punishment  in 
such  a  manner  that  the  new  penalty  is  equal  to  or  less  than  that  pre- 
scribed when  the  act  was  done,  but  not  greater,  is  not  thus  objec- 
tionable. Any  change  in  the  law  which  remits  a  separable  portion 
of  the  former  penalty,  or  substitutes  a  punishment  which  is  clearly 
less  severe,  or  otherwise  reduces  or  mitigates  the  consequences  of 
a  conviction,  or  which  introduces  a  change  in  those  matters  which  are 
referable  only  to  prison  discipline  or  penal  administrationi  ma^ 

!••  state  V.  Johnson,  81  Ma  60. 

iiT  South  V.  State,  86  Ala.  617,  6  South.  52. 

is»  Robinson  v.  State,  84  Ind.  462. 

"•  U.  S.  V.  HuKhes,  8  Ben.  29,  Fed.  Oaa.  No.  15,416, 

180  Com.  V.  Dufljt  M  Pa.  St  606.    Compare  State  v.  Moore,  4S  N.  J.  Law, 
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validly  haye  a  retrospectlYe  operation.^*^  A  statute  whichi  wit^nt 
affectinf  tht  crime  or  its  punishment,  prescribes  the  hour,  the  place, 
aad  the  manner  in  which  death  sentences  shall  be  carried  out,  and 
the  number  of  persons  who  may  be  present,  is  not  ex  post  tecto  a* 
to  past  offenses.^*'  Since  the  penalty  of  death  is  almost  universally 
regarded  as  the  extreme  limit  of  punishment,  it  is  generally  con- 
ceded that  a  law  which  substitutes  any  other  degree  or  kind  of  pun- 
ishment, even  in  relation  to  past  offenses,  is  not  ex  post  facto.^**  But 
even  the  death  penalty  can  be  added  to.  Thus,  a  statute  was  en-, 
acted  providing  that  a  person  sentenced  to  dieath  should  be  kept  in 
solitary  confinement  until  the  time  of  execution,  and  also  that  he 
should  not  be  apprised  of  the  time  when  the  execution  was  to  take 
place.  This  law  was  adjudged  ex  post  facto  and  unconstitutional  as 
applied  to  a  murderer  whose  crime  was  committed  before  the  pas- 
sage of  the  act.^*^  But  a  statute  is  not  unconstitutional  which,  in 
providing  for  the  punishment  of  future  offenses,  authorizes  the  of- 
fender's conduct  in  the  past  to  be  taken  into  account,  and  the  pun- 
ishment to  be  graduated  accordingly;  that  is,  imposing  a  more  se- 
vere sentence  upon  a  second  conviction  for  the  same  kind  of  of- 
fense.^** But  where  the  law,  in  force  at  the  time  of  the  commission 
of  the  offense,  imposed  upon  the  jury  the  duty  of  fixing  the  penalty, 
within  certain  limits,  by  their  verdict,  this  confers  upon  the  prisoner 
a  valuable  right,  which  canifot  constitutionally  be  taken  away  by 
retroactive  legislation.^**     And  a  law  providing  that  cumulative 

isi  Hartanf  v.  People,  22  N.  Y.  95, 105;  Hair  t.  State,  IB  Nebw  iOl,  21  N.  W. 
404;  Peoi^e  v.  Hayes,  140  N.  T.  484.  85  N.  B.  951. 

i»s  Holden  v.  Minnesota,  187  U.  S.  483, 11  Sup.  Ct.  143. 

!•«  Com.  V.  Gardner,  11  Gray  (Mass.)  438;  Com.  v.  Wyman,  12  Gush.  (Mass.) 
287;  State  v.  WiUlams,  2  Rich.  Law  (S.  C.)  418. 

1S4  Ex  parte  Medley,  184  U.  S.  160,  10  Sup.  Gt.  884.  A  law  adding  to  the 
penalty  of  death  imprisonment  at  hard  labor  until  the  govemor  shall  fix  the 
day  for  the  execution  (which  may  be  a  year  from  the  sentence)  Is  ex  post  f^cto 
as  applied  to  past  offenses.    In  re  Petty,  22  Kan.  477. 

186  Robs'  Oase,  2  Pick.  (Mass.)  165;  People  v.  Butler,  8  Oofw.  (N.  Y.)  847; 
Gom.  y.  Graves,  155  Mass.  163,  29  N.  B.  579;  State  v.  Woods,  68  Me.  409. 

!«•  Marlon  v.  State,  16  Neb.  849,  20  N.  W.  289.  But  where  the  statute,  at 
the  time  the  crime  was  committed,  provided  that  juries  should  be  Judges  of  the 
law,  and  this  is  repealed  before  the  trial,  there  is  no  constitutional  wrong  in 
applying  the  new  rule  to  the  case  at  bar.  Marion  y.  State,  20  Neb.  288,  29  N. 
W.  911. 
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terms  of  Imprisonment,  adjudged  at  the  same  term  ef  court,  shall  be 
so  tacked  that  each  subsequent  term  shall  begin  at  the  expiration 
of  the  preceding  one,  cannot  be  applied  to  offenses  committed  before 
the  statute,  because,  being  more  onerous  than  the  pre-existing  law, 
such  application  would  make  it  ex  x>ost  facto.^*^ 

A  statute  establishing  a  test  oath  of  past  loyalty  to  the  goyem- 
ment,  and  making  the  taking  of  it  a  condition  precedent  to  the  right 
to  hold  public  oflSce,  serve  a«  a  juror,  practice  as  an  attorney,  or  act 
as  a  professor,  teacher,  or  clergyman,  is  unconstitutional  and  void, 
as  partaking  of  the  nature  both  of  bills  of  attainder  and  ex  post 
facto  laws.  The  reason  is  that  such  acts  impose  a  punishment  with- 
out trial;  they  make  that  a  crime  which  waa  not  so  before;  and 
they  change  the  rules  of  evidence  by  shifting  the  burden  of  proof 
upon  the  person  accused.***  If  an  extradition  treaty  is  given  a  retro- 
active effect,-  80  as  to  allow  of  the  extradition  of  a  criminal  who  had 
taken  refuge  in  this  country  before  the  treaty,  he  cannot  objeot  to 
it  on  the  ground  of  its  being  ex  post  facto.*** 

SUSPENSION  OF  HABEAS  COHFUS. 

264.  By  the  eonstitution  of  the  ITnited  States,  as  well  as 
by  the  eozistitutions  of  nearly  all  the  states,  it  is  pro- 
vided that  the  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  it. 

The  writ  here  referred  to  ie  the  writ  of  'habeas  corpus  ad  subjicien- 
dum/' which  is  directed  to  any  person  detaining  another,  and  com- 
inanding  him  to  produce  the  body  of  the  prisoner  (or  person  detained) 
with  the  day  and  K^ause  of  his  caption  and  detention,  to  do,  submit 
to,  and  receive  whatsoever  the  judge  or  court  awarding  the  writ  shall 
consider  in  that  behalf.***^  This  writ,  says  Story,  "is  justly  esteemtnl 
the  great  bulwark  of  personal  liberty,  since  it  is  the  appropriate 

1ST  Hannahan  v.  State,  7  Tex.  App.  664. 

!<•  Cummings  v.  Missouri,  4  Wall.  277;   Ex  parte  Garland,  Id.  383;   Pierce 
V.  Carskadon,  16  Wall.  284. 
18*  In  re  De  Glaeomo,  12  Blatchf.  391,  Fed.  Gas.  No.  8J47. 
140  8  Bl.  Gomm.  181. 
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ftmtdj  to  aicertain  whether  any  person  1b  rightfully  in  confinement 
or  noty  and  the  cause  of  his  confinement^  and  if  no  sufiicient  ground 
of  detention  appears,  the  party  is  entitled  to  his  immediate  dis- 
charge." ^*^  *1n  England,  the  benefit  of  it  was  often  eluded  prior  to 
the  reign  of  Charles  the  Second,  and  especially  during  the  reign  of 
Charles  the  First  These  pitiful  evasions  gare  rise  to  the  famous 
Habeas  Corpus  Act  of  31  Car.  IL  c  2,  which  has  been  frequently  con- 
sidered as  another  Magna  Charta  in  that  kingdom,  and  has  reduced 
the  general  method  of  proceedings  on  these  writs  to  the  true  standard 
of  law  and  liberty.  That  statute  has  been,  in  substance,  incorporated 
Into  the  jurisprudence  of  every  state  in  the  Union,  and  the  right  to 
it  has  been  secured  in  most,  if  not  all,  of  the  state  constitutions  by  a 
provision  similar  to  that  existing  in  the  constitution  of  the  United 
States."  "« 

The  privilege  of  the  writ  is  not  usually  suspended  except  when 
martial  law  has  been  declared  in  a  particular  place  or  district.  The 
efPi'ct  of  its  suspension  is  to  make  it  possible  for  military  command- 
ers or  other  ofilcers  to  cause  the  arrest  and  detention  of  obnoxious 
or  suspected  persons,  without  any  regular  process  of  law,  and  to  de- 
prive those  persons  of  the  right  to  an  immediate  hearing  and  to  be 
discharged  if  the  cause  of  their  arrest  is  found  to  be  unwarranted  by 
law. 

It  seems  to  be  now  settled  (though  not  without  disputes,  which  are 
of  considerable  historical  interest)  that  the  power  to  suspend  the  writ, 
under  the  federal  constitution,  in  the  case  of  rebellion  or  invasioii, 
is  confided  to  congress  alone;  that  it  is  the  right  and  duty  of  that 
body  to  judge  when  the  exigency  has  arisen  to  justify  this  step;  and 
that  it  does  not  belong  to  the  executive  branch  of  the  government 
either  to  so  judge  or  to  take  the  responsibility  of  suspending  the 
writi  unless  under  an  authorization  from  congress. 

DEFINITION  OF  TREASON. 

266.  Oonviotions  and  puniBliments  for  constructive  trea- 
son are  prevented  by  the  definition  of  treason  found  in 
the  federal  constitution, 

i«i  2  Story,  Qomt.  ^  1888.  !«•  2  Story,  Const  §  1841. 
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288.  Acoording  to  that  cLeflnitiLon,  treason  against  the 
ITnltecL  States  consists  only  in  levying  war  against  them, 
or  in  adhering  to  their  enemies,  giving  them  aid  and  com- 
fort. 

267.  There  may  also  be  treason  against  a  particular 
state,  defined  and  punished  as  a  crime  by  its  laws;  and  the 
same  acts  do  not  necessarily  constitute  treason  agfunst  the 
United  States  also. 

That  clause  of  the  federal  constitution  which  defines  the  crime  of 
treason,  and  prescribes  the  proof  required  to  sustain  a  conylction, 
was  intended  as  an  additional  safeguard  against  tyranny  and  injus- 
tice. It  is  in  the  following  words:  ''Treason  against  the  United 
States  shall  consist  only  in  levying  war  against  them,  or  in  adhering 
to  their  enemies,  giring  them  aid  and  comfort.  No  person  shall  be 
convicted  of  treason  unless  on  the  testimony  of  two  witnesses  to 
the  same  overt  act,  or  on  confession  in  open  court.''  Similar  provi- 
sions have  been  adopted  in  the  constitutions  of  many  of  the  states. 

''By  the  ancient  common  law,  it  was  left  very  much  to  discretion 
to  determine  what  acts  were  and  were  not  treason;  and  the  judges 
of  those  times,  holding  office  at  the  pleasure  of  the  crown,  became 
but  too  often  instruments  in  its  hands  of  foul  injustice.  At  the  in- 
stance of  tyrannical  princes,  they  had  abundant  opportunities  to 
oreate  constructive  treasons;  that  is,  by  forced  and  arbitrary  con- 
structions^ to  raise  offenses  into  the  guilt  and  punishment  of  treason 
which  were  not  suspected  to  be  such.  The  grievance  of  these  con- 
structive treasons  was  so  enormous,  and  so  often  weighed  down  the 
innocent  and  the  patriotic,  that  it  was  found  necessary,  as  early  as  the 
reign  of  Edward  III.,  for  parliament  to  interfere  and  arrest  it,  by  de 
daring  and  defining  all  the  different  branches  of  treason.  This  stat- 
ute has  ever  since  remained  the  pole-star  of  English  jurisprudence  on 
this  subject  *  *  *  It  was  under  the  influence  of  these  admo- 
nitions, furnished  by  history  and  human  experience,  that  the  conven- 
tion deemed  it  necessary  to  interpose  an  impassable  barrier  against 
arbitrary  constructions,  either  by  the  courts  or  by  congress,  upon  the 
crime  of  treason/'**' 

t«t  2  Story,  Const  1 1788, 
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To  constitute  tUs  specilLo  crime,  ^Var  must  be  actually  levied 
against  the  United  States.  However  flagitious  may  be  tiie  crime 
of  conspiring  to  subvert  by  force  the  government  ^f  our  country,  such 
conspiracy  is  not  treason.  To  conspire  to  levy  war  and  actually  to 
levy  war  are  distinct  offenses.  The  first  must  be  brought  into  open 
action  by  an  assemblage  of  men  for  a  purpose  treasonable  in  itself,  or 
the  fact  of  levying  war  cannot  have  been  committed.  The  actual 
enlistment  of  men  to  serve  against  the  government  does  not  amount 
to  levying  war.  It  is  not  the  intention  of  the  court  to  say  that  no 
individual  can  be  guilty  of  this  crime  who  has  not  appeared  in  arms 
against  his  country.  On  the  contrary,  if  war  be  actually  levied,  that 
is,  if  a  body  of  men  be  actually  assembled  for  the  purpose  of  effecting' 
by  force  a  treasonable  purpose,  all  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of  action,  and  who  are 
actually  leagued  in  the  general  <?onspiracy,  are  to  be  considered  a» 
traitors."  "* 

There  may  also  be  treason  against  a  particular  state,  defined  and 
punished  as  a  crime  by  its  laws.  And  treason  against  a  state  is  not 
necessarily  at  the  same  time  treason  against  the  United  States. 
Treason  may  be  committed  against  a  state  by  opposing  its  laws  and 
forcibly  attempting  to  overturn  or  usurp  the  government  And 
conversely,  treason  against  the  United  States  is  not  an  offense  against 
the  laws  of  a  particular  state.  It  is  a  crime  which  is  exclusivdy 
directed  against  the  national  government  and  exclusively  cognisable 
in  its  courts.^** 

CORRUPTION  OP  BLOOD  AND  PORPBITURB. 

288.  The  constitution  of  the  United  States  provides  that 
^no  attainder  of  treason  shall  *work  corruption  of  blood, 
or  forfeiture  except  during  the  life  of  the  person  attainted.* 
And  the  constitutions  of  nearly  all  the  states  provide  gen- 
erally  that  no  conviction  shall  work  corruption  of  blood 

1**  Ex  parte  BoUman,  4  Cranch,  75,  126.  See,  also,  U.  S.  v.  Hoxie,  1  Paine, 
265,  Fed.  Gas.  No.  15,407;  U.  S.  v.  Hanway,  2  Wall.  Jr.  139,  Fed.  Cas.  No. 
15,299;  U.  8.  v.  Insurgents,  2  Dall.  335,  Fed.  Gas.  No.  15,443;  U.  S.  t.  Mltdiell^ 
2  Dall.  348,  Fed.  Gas.  No.  15,788. 

i4i  People  y.  Lynch,  11  Johns.  540;  BespubUca  v.  Carliale,  1  Dall.  85. 
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or  forfeiture  of  estates,  thoug^h  In  a  few,  it  seems,  there 
may  still  be  a  forfeiture  during  the  life  of  the  person  con- 
victed. 

Soon  after  the  adoption  of  the  federal  constitution,  congress  passed 
an  act  declaring  that  no  conviction  or  judgment,  for  any  capital  or 
other  offense,  should  work  corruption  of  blood  or  any  forfeiture  of 
estate.'*'  But  in  1861,  at  the  beginning  of  the  civil  war,  new  statutes 
for  the  punishment  of  treason  were  enacted,  and  these  provided  for 
the  confiscation  of  the  property  of  persons  in  rebellion  against  the 
government  But  a  question  having  been  made,  as  to  whether  the 
fee  in  the  realty  of  such  persons  might  not  be  confiscated,  it  was  ex- 
pressly provided  in  the  confiscation  acts  that  no  punishment  or  pro- 
ceedings should  be  construed  to  work  a  forfeiture  of  the  real  estate 
of  the  offender,  longer  than  for  the  term  of  his  natural  life.**^ 

In  English  law,  corruption  of  blood  was  the  consequence  of  at- 
tainder. It  meant  that  the  attainted  person  could  neither  inherit 
lands  or  other  hereditaments  from  his  ancestor,  nor  retain  those  he 
already  had,  nor  transmit  them  to  any  heir  by  descent,  because  his 
blood  was  considered  in  law  to  be  corrupted.  This  was  abolished 
by  St  33  &  34  Vict  c.  23,  and  is  unknown  in  America. 

In  England,  if  a  person  is  outlawed  for  treason,  his  lands  are  for- 
feited to  the  crown.  If  he  is  outlawed  for  felony,  he  forfeits  to  the 
crown  all  his  goods  and  chattels,  real  and  personal,  and  also  the 
profits  of  his  freeholds  during  his  life,  and  after  his  death,  the  crown 
is  entitled  to  his  freeholds  for  a  year  and  a  day,  with  the  right  of  com- 
mitting waste.  Formerly,  a  conviction  for  any  kind  of  felony  caused 
a  forfeiture  of  goods  and  chattels,  both  real  and  personal,  but  this 
has  been  abolished  by  the  St.  33  &  34  Vict  c.  23.  This  statute  pro- 
vides that  no  conviction,  judgment,  or  sentence  for  treason  or  felony 
shall  work  corruption  of  blood  or  forfeiture.  But  it  leaves  the  old 
law  of  outlawry  for  treason  and  felony,  with  its  consequences,  un- 
touched.^** 

i««  Rev.  St  U.  S.  §  5325  (Act  April  30,  1790). 

14T  See  2  Story,  Const.  S  1300,  note;  Bigelow  v.  Forrest,  9  Wall.  839;  Day 
T.  Micon,  18  Wall.  156;  Wallach  v.  Van  Rlswlck,  92  U.  S.  202;  Fire  Depart- 
ment V.  Kip,  10  Wend.  266. 

148  See  4  Stepb.  Oomm.  (lOtb  Ed.)  477;  WiUiams,  Real  Prop.  126. 
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284.  Laws  Affecting  Remedies  on  Contracts, 

CONSTITUTIONAL  FBOVISION& 

289.  The  federal  constitution  provides  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts.  And 
the  constitutions  of  many  of  the  states  impose  the  same 
restraint  upon  their  legislatures. 

The  causes  for  the  mtroduction  of  this  clause  into  the  constitution 
of  the  United  States  are  to  be  found  in  the  financial  condition  of  the 
country  at  the  close  of  the  revolutionary  war,  and  the  disposition  of 
the  states,  at  that  time,  with  reference  to  the  enforcement  of  public 
and  prirate  obligations.  It  was  much  to  be  apprehended  that  they 
would  repudiate  their  debts,  unless  restrained  by  some  sncb  proyi- 
sion  of  the  paramount  law.  There  was  also  a  strong  desire  to  issue 
paper  money  and  make  it  circulate,  even  when  that  involved  the  dis- 
charge of  previous  contracts  in  an  almost  worthless  currency.  Fur- 
ther, the  various  states  were  much  inclined  to  make  such  liberal 
provision  for  the  relief  and  encouragement  of  the  debtor  class  as 
would  result  in  great  injury  and  detriment  to  the  class  of  creditors, 
and  to  the  serious  impairment  of  public  and  private  credit  The 
means  adopted  to  check  these  tendencies  was  the  prohibition  upon 
state  actioB  which  we  are  about  to  consider.  That  it  has  been 
beneficent  in  its  effects  cannot  be  doubted.  But  it  has  given  rise 
to  an  amount  of  litigation,  and  has  involved  the  courts  in  a  succes- 
sion of  adjudicationsi  which  are  not  equalled  by  those  growing  out 
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of  any  other  clause  of  the  constitution,  unless  it  may  be  that  which 
gives  to  congress  the  power  to  regulate  commerce.  This  prohibition, 
it  will  be  noticed,  is  directed  only  against  the  states,  and  there  la 
no  other  clause  in  the  constitution  laying  a  like  inhibition  upon 
congress.  It  follows,  therefore,  that  if  congress  should  pass  a  law, 
falling  within  the  scope  of  its  jurisdiction,  and  not  obnoxious  to  any 
other  prohibition  of  the  constitution,  the  courts  would  be  obliged  to 
sustain  it,  notwithstanding  its  effect  might  be  to  impair  the  obliga- 
tion of  existing  public  or  private  contracts.  The  injustice  of  such 
an  act  would  not  be  sufficient  ground  for  adjudging  it  unconstitu- 
tional. And  in  fact,  such  consequences  have  attended  several  of 
the  acts  of  congress,  such  as  the  legal  tender  law  and  the  various 
statutes  of  bankruptcy,  but  their  constitutionality  has  not  been  ques- 
tioned on  that  ground.^  But  it  has  been  held  that  the  legislature 
of  a  territory  has  no  more  power  to  pass  a  law  impairing  the  obli- 
gation of  contracts  than  is  possessed  by  the  legislature  of  a  state.* 

THE  LAW  IMPAIRING  THE  CONTBACT. 

270.  The  prohibition  against  impairing  the  obligation  of 
oontraoti  applies  not  only  to  the  ordinary  statutes  of  the 
state,  and  the  ordinances  of  its  mnnicipalities,  but  also  to 
any  clause  in  its  constitution,  or  any  amendment  thereto, 
which  produces  the  forbidden  effect. 

A  provision  in  a  state  constitution,  or  an  amendm^it  thereto, 
is  a  ^aw''  within  the  meaning  of  this  clause.  The  federal  consti- 
tution is  the  supreme  law  of  the  land,  and  its  prohibitions  upon 
state  action  apply  just  as  much  to  the  people  of  the  state,  when 
making  or  amending  their  constitution,  as  to  their  representatives 
sitting  in  the  legislature  to  make  ordinary  laws.  Hence  if  a  con- 
stitutional provision  or  amendment  impairs  the  obligation  of  con- 
tracts, it  is  void.*     But  the  prohibition  is  directed  against  the  legis- 

1  Hepburn  v.  Grlswold,  8  Wall.  637;  Gunn  v.  Barry,  15  Wall.  610;  Mitchell 
r.  Clark,  110  U.  S.  633,  4  Sup.  Ct  170.  312;  Evans  v.  Eaton,  Pet  a  0.  322, 
ft87,  Fed.  Cas.  No.  4,559;  Hopkins  v.  Jones,  22  Ind.  310. 

I  Morton  v.  Sharkey,  McOahon  (Kan.)  535. 

•  New  Orleans  Gaslight  Oo.  v.  Louisiana  Light  &  Heat  Producing  &  Mannfg 
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latiye  action  of  the  state  (whether  by  the  legislature  or  hj  a  consti- 
tntional  convention)  and  not  against  the  determinations  of  its  judicial 
department  The  obligation  of  the  contract  must  hare  been  im- 
paired bj  some  law,  that  is,  some  constitutional  proyiaion  or  statute. 
A  judgment  of  the  supreme  court  of  a  state  will  not  be  reviewed  by 
the  Supreme  court  of  the  United  States,  on  a  writ  of  error,  on  the 
ground  that  the  obligation  of  a  contract  has  been  impaired,  unless 
some  legislative  act  or  constitutional  provision  has  been  sustained 
by  the  judgment  It  is  not  enough  that  the  judgment  itself  de- 
cides against  the  validity  of  the  contract  or  has  the  effect  to  make 
it  different  from  that  which  the  parties  Intended.*  The  prohibi- 
tion against  ''passing"  any  law  impairing  the  obligation  of  contracts 
equally  forbids  a  state  to  enforce  as  a  law  any  enactment  of  that 
character,  from  whatever  source  originating.  Hence  an  enactment 
of  the  "Confederate  States,''  enforced  as  a  law  of  one  of  the  states 
composing  that  confederation,  sequestrating  a  debt  owing  by  one  of 
its  citizens  to  a  citizen  of  a  loyal  state  as  an  alien  enemy,  is  void 
for  this  reason.* 

THE  OBLIGATION. 

271.  The  obligation  of  a  contract  is  that  duty  of  perform- 
ing the  contract,  according  to  its  terms  and  Intent,  xrhicfa 
the  law  recognizes  and  enforces. 

For  judicial  purposes,  and  in  the  constitutional  sense,  the  ''obli- 
gation" of  a  contract  is  that  duty  of  performing  it  which  the  law  rec- 
ognizes and  enforces.*  '^The  obligation  of  a  contract,  in  the  constitu- 
tional sense,  is  the  means  provided  by  law  by  which  it  can  be  en- 
forced, and  by  which  the  parties  can  be  obliged  to  perform  it  What- 
ever legislation  lessens  the  efficacy  of  these  means  impairs  the  obli- 
gation.    If  it  tends  to  postpone  or  retard  the  enforcement  of  the 

Go.,  115  n.  S.  660,  6  Sup.  Gt  252;  Delmas  v.  Insurance  Go.,  14  WaU.  661: 
Dodge  V.  Woolsey,  18  How.  831;  Gunn  v.  Barry,  15  WaU.  610. 

«  New  Orleans  Waterworks  Go.  v.  Louisiana  Sugar  Refining  Go.«  126  U.  S. 
18,  7  Sup.  Gt  741;  Railroad  Co.  v.  McClnre,  10  Wall.  511. 

»  Williams  v.  Bruffy,  96  U.  S.  176. 

«  Blaelc,  Const.  Prohib.  1 139;  Story,  Gonfl.  Laws,  §  266;  Johnson  t.  Duncan, 
8  Mart  (La.)  680. 
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coAtract,  the  obligation  of  the  latter  is  to  thp.t  extent  weakened/'  ^ 
In  illustration  of  this  rule,  it  is  held  that  a  state  statute  repealing  a 
former  law,  which  made  the  stock  of  stockholders  in  a  corporation 
liable  to  its  debts,  is,  as  respects  creditors  of  the  corporation  exist- 
ing at  the  time  of  the  repeal,  a  law  impairing  the  obligation  of  con- 
tracts and  therefore  void.* 

THE  IMPAIRMENT  OP  THE  CONTBACT, 

273.  A  law  impairs  the  obligation  of  contracts  and  is 
▼old  if  Itr- 

(a)  Precludes  a  recovery  for  breach  of  the  contract. 

(b)  Excuses  one  of  the  parties  from  performing  it» 

(c)  Benders  the  contract  invalid. 

(d)  Puts  new  terms  into  the  contract. 

(e)  Enlarges  or  abridges  the  intention  of  the  parties. 

(f)  Postpones  or  accelerates  the  time  for  performance 

of  the  contract. 

(g)  Interposes   such  obstacles  to   its   enforcement  as 

practically  to  annul  it. 

Any  statute  is  nnconstitntional,  as  impairing  the  obligation  of  con- 
tracts, which  introduces  a  change  into  the  express  terms  of  the  con- 
tract, or  its  legal  construction,  or  its  validity,  or  its  discharge,  or 
(within  certain  limits  to  be  presently  noticed)  the  remedy  for  its  en- 
forcement The  extent  of  the  change  is  not  material;  any  impair- 
ment of  the  contract  is  unlawful  ^'This  is  not  a  question  of  degree 
or  manner  or  cause,  but  of  encroaching  in  any  respect  on  its  obliga- 
tion, dispensing  with  any  part  of  its  force."  * 

WHAT  CONTBACTS  ABE  PBOTECTED. 

273.  The  ^contracts'' intended  to  be  secured  by  this  clause 
of  the  constitution  are  all  such  as  might  be  injuriously  af- 
fected by  the  legislative  action  of  the  state  if  not  thus  pro- 
tected. 

T  LoaisUma  t.  New  Orleans,  102  U.  S.  203. 

•  Hawthorne  v.  Calef,  2  Wall.  10;  Ochiltree  t.  Railroad  Oo.,  21  Wall.  249. 

»  Planters'  Bank  t.  Sharp*  6  How.  301,  327. 
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274.  State  legislatures  are  thus  prohibited  from  impair- 
ing the  obligation  of— 

(a)  Agreements  or  compacts  of  the  state  with  another 

state. 

(b)  Contracts  of  the  state  with  corporations  or  indi- 

viduals. 

(c)  Qrants  of  property  or  franchises  by  the  state. 

(d)  Contracts  between  private  persons. 

276.  The  contracts  thus  protected  from  impairment  by 
the  constitution  do  not  include — 

(a)  Statutory  grants  of  mere  licenses  or  exemptions. 

(b)  The  tenure  of  public  ofAces. 

(c)  Illegal  or  immoral  contracts. 

(d)  Judgments  of  the  courts. 

(e)  The  status  created  by  marriage. 

The  protection  furnished  by  this  clause  extends  not  only  t»  such 
contracts  as  remain  executory,  but  also  to  such  as  hare  been  fully 
executed.  And  it  includes  such  contracts  as  the  law  implies  from 
the  relations  or  dealings  of  the  parties,  as  well  as  those  which  they 
have  put  into  express  terms.^* 

OontracU  between  States* 

Agreements  or  compacts  between  two  stat.es  of  the  Union,  such 
as  they  are  authorized  to  make  with  the  consent  of  conicress,  are  se- 
cured against  impairment  by  this  clause  of  the  constitution,  and  any 
person  who  is  injured  by  a  legislative  action  of  either  state,  amount- 
ing to  a  violation  of  the  agreement,  has  a  standing  to  complain  of  its 
unconstitutionality." 

Staiutes. 

A  statute  may  contain  a  contract,  or  the  offer  of  a  contract,  or  be 
the  evidence  of  a  contract,  or  be  essential  to  the  obligation  of  a  con- 
tract made  on  the  faith  of  its  continuance  in  force;  but  a  statute  is  not 
a  contract  purely  and  solely  per  se.  The  mere  enactment  of  a  law 
on  any  subject  does  not  amount  to  a  contract  between  the  legislature 
and  the  people  that  such  law  shall  remain  in  force,  nor  does  it  abridge 

u  Holmes  y.  Hohnes,  4  Barb.  2dK.  n  Green  v.  BIddle,  8  Wheat.  1. 
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the  power  of  the  legislature  to  amend  op  repeal  It  The  case  Is  differ- 
ent If  the  act  makes  a  grant  or  an  engagement  of  the  state,  or  proTides 
remedies  which  enter  Into  the  composition  of  future  contracta 

Oontracta  of  a  State  vnth  Individuals. 

The  bonds  or  other  evidences  of  debt  issued  hj  a  state  or  mnnici 
pality  are  in  the  nature  of  contracts  with  the  lawful  holders  thereof. 
And  this  contract  includes  such  proYisions  of  law,  with  regard  to  the 
receiyabilitj  of  the  bonds  or  coupons  for  taxes,  or  the  exemption  of 
the  securities  from  taxation,  as  existed  when  ihej  came  into  the  hands 
of  the  holders,  and  were  intended  to  promote  their  credit  or  their 
circulation.    Thus,  when  such  public  securities  are  held  by  non-resi- 
dents, who  are  not  subject  to  taxation  by  the  state,  a  subsequent 
statute  taxing  the  securities  and  directing  that  the  amount  of  the 
tax  shall  be  deducted  from  the  stipulated  periodical  payments,  im- 
pairs the  obligation  of  the  contract  and  is  void.^    The  same  piinciple 
governed  the  celebrated  'Virginia  coupon  cases,"  which  were  long 
and  earnestly  contested  in  the  supreme  court,  but  resulted  in  holding 
the  state  firmly  to  the  agreement  which  it  had  made  with  its  creditors. 
This  litigation  grew  out  of  the  funding  act  of  1871,  in  that  state, 
which  provided  that  the  coupons  on  the  bonds  then  issued  should  be 
receivable  in  payment  of  all  taxes  and  debts  to  the  state.    This  privi- 
lege the  legislature  afterwards  attempted  to  rescind,  on  the  ground 
of  frauds  in  the  manipulation  of  the  securities.    But  it  was  held  that 
the  contract  made  with  the  holders  of  the  securities  could  not  be  thus 
impaired,  and  that  tib.e  state  must  abide  by  its  original  agreement^* 
And  generally  speaking,  when  a  state  enters  into  a  contract  with 
a  private  person,  for  the  construction  of  public  works,  the  furnisli- 
ing  of  public  supplies,  or  any  other  sort  of  business  engagement,  it 
incurs  a  binding  obligation  which  the  legislature  may  not  lawfully 
abrogate  or  impair.     "The  state,"  says  the  New  York  court  of  ap- 
peals, "in  all  its  contracts  and  dealings  with  individuals,  must  be 
adjudged  and  abide  by  the  rules  which  govern  in  determining  the 
rights  of  private  citizens  contracting  and  dealing  with  each  other. 

1*  State  Tax  on  Foreign-Held  Bonds,  15  WaU.  800;  Murray  v.  Charleston, 
96  U.  S.  482. 

!•  Antonl  V.  Greenhow,  107  U.  S.  709,  2  Sup.  Ot  91;  Virginia  Coupon  Cases, 
114  U.  S.  270,  5  Sup.  Ot  903-928;  McGahey  v.  Virginia,  186  U.  S.  662,  10  SupL 
Ct  972. 

BL.CONST.L.-89 
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There  is  not  one  law  for  the  sovereign  and  another  for  the  subject ; 
but  when  the  sovereign  engages  in  business  and  the  conduct  of  busi- 
ness enterprises,  and  contracts  with  individuals,  although  an  ac- 
tion maj  not  lie  against  the  sovereign  for  a  breach  of  the  contract, 
whenever  the  contract  in  any  form  comes  before  the  courts  the 
rights  and  obligations  of  the  contracting  parties  must  be  adjusted 
upon  the  same  principles  as  if  both  contracting  parties  were  private 
persons.  Both  stand  upon  equality  before  the  law,  and  the  sov- 
ei-eign  is  merged  in  the  dealer,  contractor,  and  suitor."  " 

A  law  of  Hie  state  offering  a  bounty  for  any  particular  kind  of 
services  to  be  rendered  is  an  offer  of  a  contract  to  any  person  who 
will  accept  its  terms.  But  a  contract  of  this  sort  does  not  becomL^ 
complete  and  binding  until  .it  is  accepted  by  an  individual  and  the 
work  begun  or  the  services  rendered.  Until  that  is  done^  the  mere 
offer  on  the  part  of  the  state  may  be  withdrawn;  but  not  so  after 
it  has  been  acted  on  in  a  specific  instance.^*  On  the  same  principle, 
a  grant  of  a  penalty,  or  of  a  share  in  a  forfeiture,  to  any  person  who 
will  give  information  and  sue  for  it,  may  be  considered  in  the  nature 
of  a  contract  by  the  state.  But  such  penalties  and  forfeitures  may 
be  released  by  statute  at  any  time  before  an  actual  recovery  has  been 
had.^*  But  a  mere  gratuitous  concession  on  ihe  part  of  the  state, 
not  founded  upon  any  consideration  or  advantage  moving  to  it,  does 
not  amount  to  a  contract ^^ 

QranU  by  a  State. 

Grants  ot  property  or  franchises,  made  by  a  state  to  a  private  per- 
son or  corporation,  are  contracts  within  the  meaning  of  this  clause 
of  the  constitution.  Thus,  at  an  early  day,  the  state  of  Georgia  sold  to 
certain  individuals  a  tract  of  the  public  lands,  received  the  purchase 
money,  and  issued  a  patent  Afterwards  it  was  alleged  that  the  sale 
had  been  procured  by  fraud  and  misrepresentation  on  the  part  of  the 
purchasers,  and  a  statute  was  passed  annulling  the  grant,  setting 
aside  the  patent,  and  authorizing  the  sale  of  the  same  land  to  other 

i«  People  V.  Steph^is,  71  N.  Y.  527,  540.  And  see  Danolds  v.  State,  88  N 
Y.  36;  Garr  v.  State,  127  Ind.  204,  26  N.  B.  778. 

16  Welch  V.  Ck)ok,  97  U.  S.  541. 

it  Oonfiscatlon  Cases,  7  Wall.  454;  U.  S.  v.  Tynen,  11  Wall.  88. 

IT  WheeUng  &  Behnont  Bridge  Co.  v.  WheeUng  Bridge  Co.,  188  17.  8.  287,  U 
Sup.  Ct  301. 
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persons.   It  was  held  that  this  statute  impaired  the  obligation  of  the 
contract  made  with  the  first  purchasers,  and  was  void.^* 

^ranti  of  Exdurioe  Prmlege$. 

The  legislature  of  a  state,  if  the  public  interests  may  seem  to  make 
it  desirable,  may  grant  to  a  person  or  corporation  a  monopoly  or 
«xclufliye  franchise  or  privilege,  and  the  grant  may  assume  the  form 
of  a  contract,  the  obligation  of  which  must  not  thereafter  be  im- 
paired. But  monopolies  are  not  favored  in  law,  and  grants  at  this 
Idnd  are  subject  to  the  following  four  limitations: 

(1)  The  grant  is  to  be  construed  strictly  against  the  grantee  and 
in  favor  of  the  public.  Nothing  wUl  pass  by  implication,  and  the 
-extent  of  the  privileges  granted  will  not  be  enlarged  by  inference  or 
<^onstruction.  Thus,  the  grant  will  not  be  understood  to  prevent 
the  legislature  from  according  rival  or  competing  franchises  to  other 
persons,  unle^  its  plain  terms  convey  that  meaning.^* 

(2)  The  intention  to  grant  a  monopoly  will  never  be  presumed,  but 
on  the  contrary  it  will  be  presumed  that  the  legislature  did  not  intend 
thus  to  limit  its  own  power  or  that  of  its  successors.  And  this  pre- 
sumption can  be  overcome  only  by  clear  and  satisfactory  inferences 
from  the  terms  of  the  grant** 

(3)  The  rights  or  franchises  granted  may  be  revoked  or  annulled 
bj  the  state,  in  the  exercise  of  the  power  of  eminent  domain,  or  Okeir 
value  may  be  impaired  by  the  grant  of  similar  privileges  to  othera 
But  in  this  case,  due  compensation  must  be  made.^^ 

(4)  The  owner  of  the  privilege  or  franchise  may  be  r^ulated  in 
the  use  of  his  property  and  the  enjoyment  of  the  privilege,  by  all  such 
laws  and  ordinances  as  are  establi^ed  in  the  lawful  ^cercise  of  the 
police  power,  even  though  its  value  may  be  thereby  impaired,  or  the 
exclusive  features  of  the  grant  be  infringed. 

To  illustrate  these  rules,  we  may  refer  to  a  caae  wherein  it  was  held 
that  a  legislative  grant  of  an  exclusive  right  to  supply  water  to  a  mu- 

!•  Fletcher  v.  Peck,  6  Oranch,  87. 

i»CliarIes  River  Bridge  v.  Warren  Bridge,  11  Pet  420;  Turnpike  Oo.  v. 
Haryland,  8  Wall.  210. 

•0  city  of  Detroit  v.  Detroit  &  H.  P.  B.  Co.,  48  Mich.  140,  5  N.  W.  275. 

SI  Blchmond,  F.,  &  P.  R.  Co.  v.  Louisa  R.  CkK,  18  How.  71;  Bnfleld  Toll 
Bridge  Ck).  v.  Hartford  &  N.  H.  R.  Co.,  17  Conn.  40;  West  River  Bridge  Co. 
V.  Dlz,  6  How.  607;  Binghamton  Bridge  Case,  8  WaU.  51. 
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nicipalitj  and  its  inhabitantB,  through  pipes  and  mains  laid  in  the 
public  streets,  and  upon  condition  of  the  performance  of  the  serrice 
bj  the  grantea,  is  a  grant  of  a  franchise  vested  in  the  state,  in  con- 
sideration  of  the  performance  of  a  public  service,  and  after  perfcMin- 
ance  bj  the  grantee,  is  a  contract  protected  by  the  federal  constitution 
against  state  legislation,  and  against  provisions  in  state  constitutions^ 
to  impair  it** 

Licenses  and  Exempiums. 

A  license  is  a  permission  granted  to  an  Individual  to  do  some 
act  or  engage  in  some  occupation  which,  without  such  permission, 
would  be  unlawful  A  license  is  not  a  contract  For  instance,  a 
license  to  sell  liquor  at  retail  may  be  revoked,  or  rendered  nugatory 
by  a  change  in  the  law  of  the  state,  or  subjected  to  the  i>ayment 
of  a  heavier  fee,  or  hedged  about  with  more  severe  restrictions,, 
before  the  expiration  of  the  term  for -which  it  was  granted.  And 
in  all  this  there  is  no  impairment  of  contract  obligationa**  Bo  a 
license  to  maintain  a  lottery  is  a  mere  privilege,  revocable  at  wiD> 
and  not  a  contract,  even  though  founded  on  a  consideration."  And 
a  permission  granted  to  a  foreign  insurance  company  to  do  business, 
within  the  state,  upon  complying  with  certain  conditions,  does  not 
raise  a  contract  between  the  state  and  the  company,  when  it  com- 
plies with  the  requirements,  in  any  such  sense  as  will  prevent  the 
state  from  afterwards  imposing  an  annual  license  tax  upon  it  for 
the  same  privilege.*"  And,  in  general,  a  right  which  is  derived 
from  the  exercise  of  legislative  authority  is  as  much  within  the  power 

tsst.  Tammany  Waterworks  Co.  v.  New  Orleans  Waterworks,  120  U.  S. 
64,  7  Sop.  Ct  405.  But  a  contract  with  a  municipal  corporation,  whereby  the- 
corporation  grrants  to  the  contractor  the  sole  privilege  of  supplying  the  mu- 
nicipality with  water  from  a  designated  source  for  a  tcHrm  of  years,  Is  not 
impaired,  within  the  meaning  of  this  clause  of  the  constitution,  by  a  grant 
to  another  party  of  a  privilege  to  supply  it  with  water  from  a  different 
source.  Stein  v.  Bienville  Water  Supply  Co.,  141  U.  S.  67,  11  Sup.  Ct  892. 
See,  also,  HamUton  Gaslight  ^  Coke  Ca  v.  Hamilton  City,  146  U.  &  258,  IS 
Sup.  Ct  90. 

s>  Calder  v.  Kurby,  5  Gray,  597;  Fell  v.  State,  42  Md.  71;  Metropolitan 
Board  of  Excise  v.  Barrie,  34  N.  Y.  659;  Moore  v.  Indianapolis,  120  Ind.  483,. 
22  N.  B.  424. 

•4  Stone  V.  Mississippi,  101  U.  S.  814;   Boyd  v.  Alabama,  94  U.  S.  645. 

;ii  Horns  Ins.  Oo.  v.  City  Council  of  Augusta,  93  U.  S.  116. 
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of  that  body  afterwards  to  change,  modify,  or  abrogate  as  it  was 
in  the  flpst  instance  to  enact  it**  Thus,  **the  duty  of  serving  on  ju- 
ries, like  the  duty  of  bearing  arms  in  the  defense  of  the  government^ 
is  one  of  the  inseparable  incidents  of  citizenship,  and  can  be  ex- 
acted whenever  and  however  the  sovereign  authority  shall  com- 
mand. All  exemptions  of  this  kind  are  mere  gratuities  to  the  dti- 
sen,  which  cannot  be  the  subject  of  contract  between  men  and  the 
state,  and  may  be  withdrawn  at  the  pleasure  of  the  law-making  pow- 
er.'' And,  consequently,  the  right  of  exemption  from  jury  service 
ceases,  when  the  law  granting  it  is  repealed,  even  in  the  case  of  those 
persons  who,  by  the  performance  of  specified  services,  have  earned 
an  exemption  under  its  provisions.*^  On  the  same  principle,  a 
statute  exempting  the  employes  of  certain  railroads  from  the  duty 
of  working  on  the  public  roads  gives  an  immunity  to  such  employes, 
but  not  in  the  nature  of  an  irrevocable  contract;  the  legislature  may, 
in  its  discretion,  repeal  the  exemption  and  impose  the  duty.**  And 
again,  a  husband  has  no  vested  right  in  homestead  exemption  stat- 
utes, and  the  l^slature  may,  by  altering  or  repealing  them,  at  any 
time  change  the  method  of  alienation.** 

OffUM. 

The  election  or  appointment  of  a  public  officer,  and  his  acceptance 
of  the  office,  do  not  constitute  a  contract  between  the  state  or  munici- 
pality and  himself.  Such  an  officer  is  a  public  agent  or  trustee, 
but  he  does  not  hold  his  office  by  virtue  of  any  contract  The 
constitution  may  protect  him  in  his  office  or  his  compensation,  and 
if  so,  he  is  beyond  legislative  interference.  But  so  far  as  concerns 
the  clause  we  are  now  considering,  it  is  entirely  competent  for  the 
legislature  to  abolish  the  office,  remove  the  incumbent,  change  the 
scope  of  his  jurisdiction  or  duties,  or  reduce  or  alter  his  salary, 
emoluments^  or  fees,  and  this  without  impairing  any  contract  which 
the  constitution  protects.*^     Public  office  ^^as  in  it  no  element  of 

«•  People  V.  French,  10  Abb.  N.  O.  <N.  Y.)  418. 

»T  In  re  Bcranton,  74  UL  161;  Bragg  v.  People,  78  lU.  828;  In  re  Powell,  5 
Ma  App.  220;  Dunlap  y.  State,  76  Ala.  460.  But  compare  Bx  parte  Ooodin, 
67  Mo.  637. 

»»  Ez  parte  Thompson,  20  Fla.  887. 

s»  Massey  v.  Womble,  69  Miss.  S47,  11  South.  188. 

••  Butler  V.  Pennsylvania,  10  How.  402;  Love  v.  Mayor,  etc.,  40  N.  J.  Law» 
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property;  it  is  not  alienable  or  inheritable;  it  is  a  personal  public 
trust,  created  for  the  benefit  of  the  state,  and  not  for  aic  benefit 
of  the  individual  who  may  happen  to  be  its  incumbent"  •*  The 
prospective  salary  or  other  emoluments  of  a  public  office  are  not  prop- 
erty in  any  sense,  and  may  be  increased,  reduced,  or  regulated  by 
law  at  all  times,  except  in  cases  where  the  constitution  expressly  for- 
bids it  The  right  to  the  compensation  grows  out  of  the  rendition 
of  services,  and  not  out  of  any  contract  between  the  government  and 
the  officer  that  the  services  shall  be  rendered  by  him.**  But  when 
services  have  been  rendered  by  a  public  officer,  under  a  statute  or  or- 
dinance which  fixes  his  compensation  therefor,  there  arises  an  im- 
plied contract  to  pay  for  such  services  at  that  rate,  and  hence  a  law 
fixing  a  different  or  less  compensation  for  such  pajst  services  would 
impair  the  obligation  of  the  contract  and  be  unconstitutionaL** 
Megal  offkd  Immoral  Contradi. 

If  the  consideration  on  which  a  contract  is  based  is  illegal,  con- 
trary to  public  policy,  or  immoral,  it  has  no  legal  obligation  entitled 
to  protection  and  respect.'*  But  if  the  consideration  was  recog- 
nized as  lawful  and  sufficient,  at  the  time  the  contract  was  made, 
it  must  not  be  impaired  by  subsequent  legislation,  even  though 
changes  in  the  law  or  public  sentiment  have  now  branded  the  consid- 
eration as  Illegal  or  immoral.  It  was  on  this  ground  that  the  courts 
declared  against  the  validity  of  statutes  prohibiting  recovery  on  con- 
tracts for  the  sale  of  slaves,  passed  after  emancipation,  so  far  as  re- 
gards contracts  entered  into  when  slavery  was  a  recognized  lawful 
institution."^  If  a  contract  entered  into  by  a  municipal  corpora- 
tion was  void,  because  ultra  vires,  a  subsequent  statute  of  the  state, 
inconsistent  with  it,  cannot  be  said  to  impair  its  obligation.'* 

466;  Barker  v.  City  of  Pittsburgh,  4  Pa.  St  40;  CJom.  v.  Weir,  165  Pa.  8t 
284,  30  AU.  835;  State  v.  Hermann,  11  Mo.  App.  43;  Bryan  v.  Gatt^  15 
Iowa,  538;  FarweU  v.  City  of  Rockland,  62  Me.  296. 

•1  Ez  parte  Lambert,  52  Ala.  79. 

ta  Conner  v.  Mayor,  etc.,  5  N.  Y.  285;   Smith  v.  Mayor,  etc.,  87  N.  Y.  SIS. 

ts  Flak  V.  Police  Jnry,  116  U.  S.  131,  6  Sup.  Ct  829. 

s«  2  Kent,  Comm.  466;  Bishop,  Cont.  §  467  et  seq.;  Meacham  v.  Dow,  82 
Vt  721;  Marshall  v.  Baltimore  &  O.  B.  Co.,  16  How.  314;  Piatt  v.  People,  29 
m.  54. 

»»  White  V.  Hart,  13  WalL  646. 

••  New  Orleans  v.  New  Orleans  Waterworks,  142  U.  S.  79,  12  Snp.  Ot  142. 
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Judgmenta, 

A  judgment  1b  not  a  contract  within  tilie  meaning  of  this  prohib- 
itory clause.  There  are  some  few  cases  in  which  it  has  been  held  that 
the  clause  might  be  made  to  include  the  ordinaiy  judgments  of 
the  courts,  but  thej  proceeded  upon  a  misapprehension  of  the  consti- 
tutional principle.  It  is  true  that  statutes  have  been  declared  in- 
yalld,  as  obnoxious  to  this  inhibition,  which  vacated  judgments, 
granted  new  trials,  enacted  shorter  statutes  of  limitation,  exempted 
the  debtor^s  property,  gave  stay  of  execution,  and  so  on.  But  it 
was  not  because  they  attacked  the  judgment,  but  because  they  de- 
stroyed or  desiccated  the  remedy  on  the  original  contract,  which,  as 
we  shall  see,  is  vital  to  the  maintenance  of  its  obligation.  And 
if  the  cause  of  action  was  in  tort,  it  is  very  evident  that  the  constitu- 
tional clause  does  not  apply.*^ 
Marriage. 

Marriage  is  not  a  contract  within  the  meaning  of  this  clause. 
While  it  includes  some  contractual  elements,  it  is  much  more  than 
a  contract,  since  it  is  to  be  regarded  as  an  institution  of  society,  and 
as  establishing  a  status  of  the  married  parties  which  is  not  dissol- 
uble at  their  pleasure.  Consequently,  a  divorce,  whether  granted 
directly  by  the  legislature,  or  by  the  courts  under  the  authoriza- 
tion of  a  general  law,  cannot  be  said  to  impair  the  obligation  of  a 
contract*  • 

LIMITATIONS  ON  POWER  OF  LEGISLATURfi  TO  GONTBAGT. 

276.  The  power  of  a  state  legrislature,  in  making  con- 
tracts with  individuals  or  corporations,  is  limited  by  the 
rule  that  it  is  not  competent  to  relinquish  any  of  the  es- 
sential powers  of  sovereignty  by  an  irrevocable  bargain 

iT  Garrison  t.  City  of  New  York,  21  Wall.  196;  Louisiana  t.  Mayor  of  New 
Orleans,  100  U.  S.  286,  8  Sup.  Ct.  211;  Freeland  t.  WlUlamB,  131  U.  S.  405, 
9  Sup.  Ct  763;  Nelsoo  ▼.  St  MarUn's  Pariah,  HI  U.  S.  716,  4  Sup.  Ot  648; 
McAfee  y.  CoviDgton,  71  Oa.  272;  Morley  t.  Lake  Shore  &  M.  S.  R.  Oo.,  146 
U.  S.  162,  13  Sup.  Ct  54. 

i»  Gronlae  ▼.  Cronise,  54  Pa.  St  255;  Maguire  t.  Ma^rnlre,  7  Dana,  181; 
Garson  y.  Carson,  40  Miss.  849;  Maynard  y.  Hill,  125  U.  a  190,  8  Sup.  Ct 
723. 
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or  grant.  Hence  If  any  statute  is  passed  in  the  exercise 
of  the  police  power  or  the  power  of  eminent  domain^  it 
cannot  be  objected  to  it  that  it  violates  the  obligation  of 
prior  legislative  contracts,  because  such  contracts  will 
never  be  understood  as  involving  a  surrender  of  these 
powers,  or,  if  they  do,  they  are  to  that  extent  beyond  the 
legislative  power  and  void. 

The  rale  just  stated  is  of  the  ntmost  imx)ortance,  and  cannot 
be  too  strongly  commended  to  the  reader's  attention.  It  is  obvious 
that  if  it  were  in  the  power  of  any  state  legislature  to  fetter  the 
hands  of  its  successors  by  bargaining  away  the  essential  powers 
of  sovereignty,  government  would  pass  from  its  legitimate  repos- 
itories Into  private  hands.  All  legislative  grants  and  contracts  are 
therefore  to  be  taken  subject  to  this  limitation,  that  they  do  not 
involve  any  surrender  of  these  high  powers,  in  any  such  sense  that 
the  same  or  a  succeeding  legislature  may  not  exercise  them,  though 
it  be  to  the  detriment  of  rights  or  privileges  secured  by  contract. 
All  property,  for  instance,  and  all  rights  and  franchises,  whether 
derived  from  legislative  grant,  charter,  or  otherwise,  are  held  sub- 
ject to  lawful  police  regidations.  This  principle  is  more  fully  de- 
veloped in  the  chapter  specially  relating  to  that  subject  So  also, 
franchises  granted  to  corporations,  or  property  or  rightd  granted  to 
individuals,  may  be  resumed  by  the  state  in  the  exercise  of  the 
power  of  eminent  domain.  And  no  objection  thereto  can  be  based 
on  the  contract  clause  of  the  constitution,  because  these  are  powers 
inalienable  by  the  legislature.**  But,  as  we  shall  presently  see,  the 
legislature  may  relinquish  the  power  of  taxation,  with  respect 
to  particular  proper^,  either  for  a  limited  time  or  in  perpetuity, 
by  an  explicit  contract  founded  upon  a  consideration. 

••  See  Stone  v.  Mississippi,  101  U.  S.  814;  Beer  Ck).  v.  Massachusetts,  07 
U.  S.  26;  New  Orleans  Gaslight  Oo.  v.  Louisiana  Light  &  Heat  Prodncing  & 
Manufg  Ck).,  116  U.  S.  660,  6  Sup.  Ct  262;  Reynolds  v.  Geary,  26  Conn.  179; 
West  Biver  Bridge  Oo.  v.  Dix,  6  How.  607. 
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OHABTBRS  AS  CONTBACTa 

277.  The  charter  of  a  private  corporation  is  a  contract 
between  the  legislatare  granting  it  and  the  corporation; 
and  it  cannot  be  repealed,  altered,  or  materially  modified 
by  the  legislature  without  the  consent  of  the  corporation. 

378.  Corporate  charters,  considered  as  contracts  exempt 
firom  legislative  control,  are  construed  strictly  against  the 
corporators. 

278.  The  charter  of  a  corporation  may  be  repealed,  al- 
tered or  amended  by  the  legislature  if  power  to  do  so  has 
been  reserved  in  the  charter  itself  or  in  a  constitution  or 
statute  subject  to  which  the  charter  was  taken. 

280.  The  franchises  of  a  corporation  may  be  resumed 
by  the  state  in  the  exercise  of  the  power  of  eminent  do- 
main; and  their  use  and  exercise  may  be  regulated  under 
the  police  power. 

281.  The  charter  of  a  municipal  corporation  is  not  a 
contract. 

The  doctrine  that  the  charter  of  a  private  corporation  is  to  be 
considered  as  a  contract  between  the  state  and  the  corporation  was 
first  established  in  the  celebrated  case  of  Dartmouth  College  v.  Wood- 
ward,*® wherein  it  appeared  that  the  legislature  of  New  Hamp- 
shire had  undertaken  to  make  certain  radical  changes  in  the  gov- 
ernment of  the  college,  contrary  to  its  charter  and  without  its 
consent  It  was  decided  that  the  charter  was  a  contract,  that 
it  was  based  upon  a  supposed  consideration  of  public  services  or 
public  benefits,  that  it  protected  the  corporation  in  the  enjoyment 
of  all  its  charter  rights,  privileges,  and  franchises  against  legislative 
interference,  and  that  the  act  of  the  legislature  of  New  Hampshire 
was  void  as  impairing  the  obligation  of  this  contract  It  was 
soon  seen  that  this  doctrine  was  applicable  to  business  and  manufac- 
turing companies,  and  in  fact  to  every  species  of  private  corpora- 

«•  4  Wheat  6ia    And  see  Planters'  Bank  v.  Sharp,  6  How.  801;   Bingham- 
taa  Bridge  Case,  8  Wall.  51;  Farrington  v.  Tennessee,  96  U.  8.  G79. 
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tions  holding  their  charters  under  legislative  grant  or  general  law. 
The  protection  afforded  them  by  the  doctrine  of  this  case  is  usually 
assigned  as  the  cause  of  the  enormous  Influence  and  power  of  cor- 
porations in  modern  business  and  industrial  life,  and  many  effort* 
have  been  made  to  escape  from  its  sway.  The  Dartmouth  College 
Case  haB  often  been  assailed  with  the  severest  criticism.  And  in- 
deed it  is  probable  that  the  decision,  though  it  was  right  enough 
on  the  particular  facts,  set  up  a  general  rule  which  is  indefensible 
in  law.  Yet  It  has  never  been  directly  overruled,  and  it  still  stands 
as  the  leading  authority  on  this  branch  of  the  subject  But  the 
courts  have  been  careful  to  restrict  the  doctrine  to  the  narrowest 
possible  bounds,  and  the  legislatures  of  the  states  have  generally 
seen  the  wisdom  of  retaining  control  over  the  franchises  or  powers 
of  new  corporations. 

So  far  as  regards  exemption  from  legislative  control,  charters  of 
incorporation  are  to  be  construed  strictly  against  the  corporators.*^ 
A  charter  will  not  be  held  to  grant  a  monopoly,  for  instance,  unless 
the  plain  language  requires  that  interpretation.  Where  a  corpo- 
ration, by  its  charter,  is  given  the  right  to  **take"  property  for  the 
construction  of  its  works,  upon  making  just  compensation,  this  does 
not  constitute  a  contract  with  the  state  such  as  to  prevent  the  leg- 
islature from  afterwards  enacting  that  the  company  shall  be  liable 
for  indirect  or  consequential  injuries  to  the  property  of  private  per- 
sons caused  by  its  constructions  or  operations.**  It  should  also  be 
noticed  that  a  statutory  provision,  merely  authorizing  the  forma- 
tion of  a  corporation  in  the  future,  cannot  become  a  contract,  in 
any  such  sense  as  to  be  protected  by  the  federal  constitution,  until 
it  has  become  vested  as  a  right  by  an  actual  organization  under  it, 
and  then  it  takes  effect  as  of  that  date>  and  subject  to  such  laws 
as  may  then  be  in  force.**  Moreover,  rights  or  privileges  granted 
to  corporations  by  statute,  after  their  incorporation,  do  not  consti- 
tute any  part  of  the  contract  embodied  in  the  charter,  and  conse- 
quently they  may  be  revoked  or  modified  by  the  legislature  at  will, 
unless  the  statute  itself  amounts  to  a  charter.**     And  where  two 

41  Perrlne  v.  Ohesapeake  &  Delaware  Canal  Oo.,  9  How.  172;   GeM^^Ui  R. 
Oo.  V.  Smith.  128  U.  S.  174,  9  Sup.  Ot.  47. 
41  Pennsylvania  R.  Oa  v.  Miller,  182  U.  S.  75,  10  Sup.  Ot  84. 
48  People  ▼.  Cook,  148  U.  8.  397,  18  Sup.  Ct  845. 
44  soutb  Carolina  y.  Qaillaid,  101  U.  S.  488. 
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corporations  are  consolidated,  under  a  state  statute  whlcli  has  the 
effect  of  dissolving  both  of  them  and  creating  a  new  corporation^ 
the  charter  of  the  new  company  may  be  subject  to  alteration  or 
amendment  by  the  legislature,  although  those  of  the  old  companies 
were  not  so  liable.*'^ 

In  granting  a  charter  of  incorporation,  the  state  may  reserve 
the  right  to  repeal,  alter,  or  amend  it  And  when  this  is  done, 
the  repeal  or  amendment  of  the  charter  is  no  impairment  of  the 
contract  which  it  embodies,  but  is  rather  the  enforcement  of  one 
of  its  terms.  This  power  may  be  reserved  in  the  particular  charter 
itself;  but  it  is  equally  effective  if  the  state  constitution  or  a  statute, 
in  force  when  the  charter  is  granted,  reserves  to  the  legislature  the 
right  to  revoke  or  modify  it  In  the  latter  case,  the  reservation 
becomes  a  part  of  the  contract**  But  the  exercise  of  this  power 
must  be  reasonable,  and  must  have  relation  to  the  original  nature 
and  scope  of  the  charter.  It  cannot  be  employed  as  a  means  of 
forcing  the  corporation  into  enterprises  not  contemplated  by  the 
charter,  nor  to  deprive  the  corporators  of  their  properly,  nor  to 
abridge  the  lawful  rights  of  the  stockholders.*' 

Rights,  privileges,  or  franchises  granted  to  a  corporation  by  its 
charter  may  be  resumed  by  the  state,  when  the  exigencies  of  the 
public  require  it,  under  the  power  of  eminent  domain,  upon  the 
payment  of  due  compensation.** 

And  notwithstanding  the  protection  afforded  to  charter  rights 
and  privileges  by  the  doctrine  under  consideration,  a  corporation, 
like  any  individual,  is  subject  to  regidation,  by  legislative  author- 
ity, to  the  end  that  the  use  of  its  franchises  or  property  may  not 
endanger  the  public  health,  safety,  or  comfort,  or  be  made  the 
means  of  oppression  or  fraud.  That  is,  it  is  subject  to  regulation 
under  the  police  power.  This  subject  has  been  considered  in  an 
earlier  chapter.** 

4»  Shields  V.  Ohio,  96  U.  8.  819. 

«•  Chesapeake  &  O.  Ry.  Go.  v.  Miller,  114  T7.  S.  176,  6  Sup.  Ct  818;  Btons 
V.  Wisconsin,  94  U.  B.  181;  Suydam  v.  Moore,  8  Barb.  (N.  Y.)  858. 

«T  New  York  ft  N.  B.  B.  Ck>.  v.  Town  of  Bristol,  151  U.  &  556,  14  Sup.  Ot 
487. 

*•  West  Rlvw  Bridge  Co.  v.  Dlx,  6  How.  507. 

4*  See  ante,  p.  834.     And  see  Beer  Go.  v.  Massachusetts,  97  t7.  S.  25;  Mann 
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Charters  of  Municipal  OorporatioTiB. 

The  charter  of  a  municipal  corporation  in  not  a  contract  within 
the  meaning  of  this  clause  of  the  constitution.  It  is  a  grant  or 
delegation  of  governmental  powers,  for  public  purposes,  to  a  subor- 
dinate agency  of  government  All  rights,  jMwers,  privileges,  and 
franchises  granted  to  such  corporations  are  held  subject  to  legisla- 
tive modification  or  recall  And  therefore  a  statute  revoking  or 
changing  the  public  powers  or  rights  of  a  municipality,  altering  its 
boundaries,  or  modifying  its  government,  does  not  impair  the  obli- 
gation of  any  contract/*  And  on  the  same  principle,  legislative 
grants  to  municipal  corporations,  which  do  not  pertain  to  the  func- 
tions  of  government,  but  to  the  convenience  or  business  advantages 
of  the  community,  are  not  protected  from  subsequent  revocation  by 
this  constitutional  provision,  as  they  would  be  if  granted  to  pri- 
vate persons  or  corporations.  The  charters  of  some  of  our  most 
ancient  cities  were  granted  by  the  crown  of  Great  Britain  before 
the  separation  of  the  colonies.  But  this  circumstance  gives  them 
no  peculiar  sanctity.  They  are  as  much  under  the  control  of  the 
legislature  of  the  state  as  are  municipal  charters  granted  by  that 
legislature  itself.'^ 

EXEMPTION  FROM  TAXATION. 

282.  A  legislative  grant  of  exemption  from  taxation  will 
Constitute  a  contract  with  the  grantee  which  cannot  be 
impaired  by  subsequent  legislative  action. 

288.  But  such  a  contract  of  exemption — 

(a)  Must  be  made  out  by  clear  and  unambiguous 

terms,  and  cannot  be  presumed;  and 

(b)  Must  be  founded  on  a  consideration  moving 

to  the  public 

Y.  IlIlnolB,  04  U.  B.  118;  New  Orleans  Gas-Light  Oa  r.  LoulBiaoa  Light  ft  Heat 
Producing  &  Manufg  Go.,  115  U.  13.  650,  6  Sup.  Ot  252;  Stone  y.  Farmers' 
Loan  &  Trust  Go.,  116  U.  8.  807,  6  Sup.  Ot  334.  388, 1191. 

•0  Dartmouth  College  v.  Woodward,  4  Wheat  518;  Crook  t.  People,  106 
DL  287;  Demarest  y.  Mayor,  etc.,  of  New  York,  74  N.  Y.  161;  Philadelphia 
T.  Fox,  64  Pa.  St  160;  Town  of  Marietta  y.  Fearing,  4  Ohio,  427. 

ii  Demarest  t.  Mayor,  etc.,  of  New  York,  74  N.  Y.  16L 


Digitized  by  VjOOQIC 


S§  282-283)         EXEMPTION  FROM  TAXATION.  621 

It  Ib  well  settled  that  the  legislature  of  a  state  may  agree,  by  an 
explicit  grant  founded  upon  a  consideration,  to  exempt  specified 
property  from  taxation,  either  for  a  limited  period  or  indefinitely, 
or  that  taxation  of  the  property  in  question  shall  be  had  only  on 
a  certain  basis,  and  not  otherwise,  or  shall  not  exceed  a  certain 
rate;  and  this  will  constitute  a  contract  with  the  grantee  which  suc- 
ceeding legislatures  may  not  impair  by  imposing  taxes  contrary  to 
the  grant."* 

But  a  contract  to  exempt  property  from  taxation  will  never  be 
presumed.    On  the  contrary,  the  presumption  is  always  strongly 
against  the  intention  of  the  legislature  to  surrender  this  important 
power,  or  to  restrict  or  limit  it  in  any  way.    All  doubts  will  be  re- 
solved against  the  exemption  claimed.    Nothing  but  the  clearest  and 
plainest  terms,  manifesting  such  an  intention,  will  be  sufficient  to 
establidi  a  contract  relieying  property  from  its  due  share  of  the  public 
burdens.""     And  furthermore,  a  grant  of  this  special  privilege  must 
be  founded  upon  a  consideration,  such  as  the  imposition  of  some, 
further  burden  or  public  duty  upon  the  recipient  of  the  grant,  or  the , 
payment  of  a  bonus  or  commutation  to  the  state,  or  the  surrender 
of  some  right  or  franchise  previously  held.    If  there  is  no  such  eon- 1 
sideration,  the  grant  of  exemption  is  a  mere  act  of  grace  or  favor  and , 
is  revocable  at  will."*     And  if  it  appears  that  the  exemption  was 
made  without  any  consideration  moving  to  the  public,  as  is  usually 
the  case  with  the  exemption  of  the  property  of  religious  societies  and 
charitable  institutions,  then  there  is  nothing  to  prevent  its  repeal  at 
any  time,  for  there  is  no  contract  to  stand  in  the  way."^ 

••  New  Jersey  v.  Wilson,  7  Oranch,  164;  Padflc  R.  Co.  v.  Magulre,  20  WalL 
86;  Northwestern  University  v.  People,  99  U.  S.  309;  New  Jersey  t.  Yard, 
95  U.  S.  104;  Gordon  v.  Appeal  Tax  Court,  8  How.  133;  Farrington  t.  Ten- 
nessee, 95  U.  S.  679;  Piqua  Branch  of  Bank  of  Ohio  y.  Knoop,  16  How.  369; 
Wilmington  B.  Go.  t.  Reid,  13  Wall.  264;  New  Orleans  y.  Houston,  119  U.  8. 
265,  7  Sup.  Ct  198;  Yazoo  &  M.  Y.  R.  Co.  v.  Thomas,  132  U.  S.  174,  10  Sup. 
Ot  68. 

BB  Oilman  v.  City  of  Sheboygan,  2  Blade  (U.  S.)  510;  Proyidence  Bank  y. 
Billings,  4  Pet  514;  Ddaware  Railroad  Tax,  18  Wall.  206. 

»«  Rector,  etc,  of  Christ  Church  y.  Philadelphia  Co.,  24  How.  800;  Home  of 
the  Friendless  y.  Rouse,  8  Wall.  430;  Tucker  v.  Ferguson,  22  Wall.  527. 

»B  East  Saginaw  v.  East  Saginaw  Salt  Co.,  18  Wall.  873;  Home  Ins.  Co.  v. 
City  Council,  98  tJ.  S.  116;  In  re  Mayor,  etc.,  of  New  York,  11  Johns.  77; 
Broadway  Baptist  Church  v.  McAtee,  8  Bush,  608. 
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LAWS  AFFECTING  REMEDIES  ON  CONTRACTS. 

284.  There  is  a  distliiction  between  the  obligation  of  a 
contract  and  the  remedy  for  its  enforcement.  Whatever 
pertains  merely  to  the  remedy  may  be  changed  or  modi- 
fled,  at  the  discretion  of  the  legislature,  without  impairing 
the  obligation  of  the  contract,  provided  the  remedy  be 
not  wholly  taken  away  nor  so  hampered  or  reduced  in  ef- 
fectiveness as  to  render  the  contract  practically  incapable 
of  enforcement. 

The  remedy  caDnot  be  wholly  abolished  or  denied  to  the  parties. 
For  to  withdraw  all  legal  means  of  enforcing  a  contract,  or  obtaining 
aatisfaction  for  a  breach  of  its  terms,  is  to  withdraw  that  sanction 
of  the  law  which  constitutes  a  part  of  the  obligation  of  the  contract. 
The  state  is  bound  to  provide  a  remedy  for  such  cases.  But  it  is  not 
of  the  obligation  of  the  contract  that  the  remedy  shall  remain  the 
same  as  it  was  when  the  contract  was  made."*  But  if  the  parties  to 
a  contract  include  in  it,  in  express  terms,  the  remedy  to  be  sought 
upon  its  breach,  or  the  means  to  be  used  for  securing  its  performance, 
subsequent  legislation  changing  the  remedial  process  they  have 
agreed  upon  is,  as  to  them,  inoperative.  Tbus,  for  example,  where 
a  deed  of  trust  in  the  nature  of  a  mortgage  contains  the  agreement 
of  the  parties  as  to  the  time  and  manner  of  its  foreclosure  by  pub- 
lic sale,  it  cannot  be  made  subject  to  the  provisions  of  a  statute  aft- 
erwards passed,  regulating  such  sales,  which  makes  material  chan- 
ges as  to  the  method  of  foreclosure  or  the  right  of  the  parties  there- 
under."' A  statute  taking  away  the  right  to  use  the  process  of  gar- 
nishment, except  in  cases  where  the  creditor  will  swear  that  the 
debt  was  for  food  or  house  rent,  cannot  be  applied  to  debts  con- 
tracted before  its  passage  and  where  exemptions  were  waived. •• 

»•  Gantly's  I/essee  v.  Bwlng,  8  How.  707;  Antonl  v.  Greenhow,  107  U.  8. 
700,  2  Sup.  Gt  91.  The  exercise  by  the  state  of  the  power  to  repeal  a  grant 
ot  authority  to  its  oourts  to  audit  claims  against  the  state  does  not  violate 
the  obligation  of  contracts  entered  into  by  the  state  at  a  time  when  the  power 
existed.    Baltzer  v.  North  Carolina,  161  U.  S.  240,  16  Sup.  Ct.  500. 

ST  International  Bldg.  &  Loan  Ass'n  v.  Hardy,  86  Tex.  610,  26  S.  W.  487. 

M  Adams  v.  Green,  100  Ala.  218,  14  South.  54. 
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But  the  repeal  of  a  usury  law,  operating  petrospectively  upon  con- 
tracts previously  madie,  and  which,  at  the  time,  would  have  been 
voidable  for  usury,  cannot  be  said  to  impair  their  obligation.** 

Bankruptcy  or  insolvency  laws  may  be  passed  by  the  states,  au- 
thorizing the  discharge  of  debtors  from  their  obligations  and  liabili- 
ties on  just  and  reasonable  terms.  But  these  laws  are  subject  to 
three  important  limitations.  First,  there  must  be  no  national  bank- 
rupt law  in  existence  at  the  time,  for  such  a  law  suspends  all  state 
laws  on  the  same  subject  while  it  continues  in  farce.  Second,  state 
laws  of  this  kind  cannot  apply  to  citizens  of  other  states  having 
claims  against  the  debtor,  for  the  state  has  no  jurisdiction  over  them. 
Third,  such  laws  cannot  apply  to  contracts  entered  into  before  their 
enactment,  for  that  would  impair  their  obligation.*® 

The  legislature  may  enact  new  or  different  statutes  of  limitation, 
prescribing  the  period  within  which  actions  on  contracts  must  be 
brought,  and  may  make  them  applicable  to  existing  contracts,  pro- 
vided the  remedy  of  the  creditor  is  not  thereby  taken  away  or  unrea- 
sonably restricted.  That  is  to  say,  a  statute  of  limitations  cutting 
off  all  remedy  on  a  particular  contract,  by  prescribing  a  period  which, 
as  to  that  contract,  had  already  expired,  would  be  nnconstitutional. 
But  if  it  leaves  a  reasonable  time  to  the  creditor  to  begin  his  proceed- 
ings, he  cannot  complain,  although  the  time  is  less  than  it  would 
have  been  if  the  former  statute  had  remained  in  force.*^ 

A  law  granting  exemptions  from  execution  where  none  before  ex- 
isted, or  increasing  the  exemption  already  granted,  may  apply  to  the 
enforcement  of  contracts  made  before  itj  enactment  if  the  increase 
of  the  exemption  is  not  unreasonable.  But  if  it  is  so  great  as  to  make 
the  creditor's  remedy  of  no  value,  or  seiiously  to  impair  his  prospect 

••  Bwell  V.  Daggs,  108  U.  S.  148,  2  Sup.  Ct  408. 

••  Ogden  V.  Saunders,  12  Wheat  213;  Baldwin  v.  Hale,  1  Wall.  223.  These 
limitations  on  state  insolvent  laws  constitute  the  difference  between  their 
effectiveness  and  that  of  an  act  of  congress.  And  it  cannot  be  donbted  that 
if  congress  were  restrained,  as  the  states  are,  from  passing  laws  Impairing 
the  obligation  of  contracts,  the  value  to  trade  and  commerce  of  a  national 
bankrupt  law  would  be  almost  minimized,  for,  in  that  case.  It  would  be  re- 
stricted, as  state  laws  are,  to  future  contracts. 

•i  Bell  V.  Morrison,  1  Pet  851;  Sturges  v.  Crowninsbleld,  4  Wheat.  122; 
Mitchell  V.  Clark,  110  U.  S.  633,  4  Sup.  Ct  170.  312:  Vance  v.  Vance,  108  U. 
8. 514,  2  Sup.  Ct  854;  Osbom  v.  Jaines,  17  Wis.  578. 
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of  maMng  a  collection,  then  it  interferes  with  the  obligation  of  snch 
contracts,  and,  as  to  them,  is  invalid.**  For  instance,  a  statute 
proTiding  that  the  proceeds  of  life-insurance  policies  shall  not  be 
liable  for  the  debts  of  the  decedent  would  be  Toid  as  to  debts  already 
contracted** 

The  *T)etterment  acts,"  allowing  to  dfefendants  in  ejectment  the 
present  value  of  improvements  made  by  them  upon  the  land  in  good 
faith,  deducting  the  amount  reasonably  due  for  use  and  occupation, 
do  not  impair  the  obligation  of  contracts.**  But  a  statute  which 
undertakes  to  make  a  lien  for  seed  grain  superior  to  the  lien  of  a 
mortgage  executed  before  the  statute  was  enacted  is  repugnant  to 
this  clause  of  the  constitution,  and  therefore  void.** 

A  statute  providing  that  property  shall  not  be  sold  on  execution  or 
foreclosure  of  a  mortgage,  unless  it  will  bring  onehalf  or  two-thirds 
of  the  value  put  upon  it  by  appraisers,  is  invalid  in  respect  to  con- 
tracts made  before  its  passage  which  could  have  been  enforced,  by 
the  law  at  the  time  they  were  made,  by  a  judgment  and  the  seizure 
and  sale  of  property  to  satisfy  it  For  such  a  law,  though  professing 
to  act  only  on  the  remedy,  really  withdraws  from  the  creditor  the 
effective  means  of  enforcing  it  upon  the  basis  of  which  he  may  be  sup- 
posed to  have  made  the  contract.** 

A  statute  giving  the  right  to  redeem  from  mortgage  foreclosure 
sales,  or  from  sales  on  execution  or  other  judicial  process,  where 
no  such  right  before  existed,  or  where  such  right  was  expressly 
NX  jiived,  or  extenddng  the  time  allowed  therefor,  cannot  constitutionr 
ally  apply  to  existing  mortgage  contracts  or  to  sales  made  before 
its  passage.*'  But  a  statute  which  reduces  the  rate  of  interest 
which  redemptioners  from  mortgage  foreclosure  sales  are  required 

•*  Edwards  y.  Kearzey,  96  U.  S.  595;  Foster  v.  Byrne,  76  Iowa,  295,  85  N. 
W.  518;  Wlllard  v.  Sturm  (Iowa)  65  N.  W.  847;  Dunn  v.  Stevens  (Minn.)  64 
N.  W.  924;  Patton  v.  Olty  of  Ashevme,  109  N.  O.  685,  14  a  B.  92;  Penrose 
T.  Erie  Canal  Ck).,  56  Pa.  St  46. 

•s  Rice  y.  Smith,  72  Miss.  42,  16  South.  417;  In  re  Hellbron's  Estate^  14 
Wash.  586,  45  Pac.  158. 

•«  Griswold  T.  Bragg,  48  Fed.  519. 

•»  Yeatman  v.  Foster  Co.,  2  N.  D.  421,  51  N.  W.  72L 

••  McCracken  y.  Hayward,  2  How.  608;  Gantly's  Lessee  v.  Bwlng,  8  How. 
707. 

•T  Bamitx  y.  Beyerly,  168  U.  S.  118,  16  Sup.  (3t  1042;   Watklns  y.  Glenn, 
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to  pay  to  8  per  cent  is  not  a  violation  of  the  obligation  of  a  con- 
tract as  to  a  mortgagee  whose  mortgage  was  executed  at  a  time 
when  redemptloners  were  required  to  pay  10  per  cent,  interest.  The 
reason  is  that  such  a  statute  does  not  diminish  the  duty  of  the 
mortgagor  to  pay  what  he  agreed  to  pay,  nor  shorten  the  period  of 
payment,  nor  affect  any  remedy  which  the  mortgagee  had,  by  ex- 
isting law,  for  the  enforcement  of  his  contract.** 

The  legislature  cannot  constitutionally  depriye  municipal  corpora- 
tions of  the  power  of  taxation,  in  such  a  manner  or  to  such  an  extent 
as  to  leave  them  without  the  means  of  raising  money  for  the  payment 
of  existing  debts^  which  were  contracted  at  a  time  when  they  pos- 
sessed the  power  to  levy  taxes  and  on  the  faith  of  the  continuance 
of  such  puwer.  To  do  so  would  be  to  impair  the  obligation  of  the 
contracts  out  of  which  the  debts  arose,  by  abolishing  the  means  of 
their  enforcement.**  TTius,  when  municipal  bonds  are  taken  by  the 
holders  on  the  faith  of  a  promise  to  levy  an  annual  tax  to  pay  the  in- 
terest on  them,  this  constitutes  a  part  of  the  contract;  and  the  mu- 
nicipality cannot  lawfully  be  deprived  of  the  power  to  levy  such 
taxes,'* 

66  Kan.  417,  40  Pac  816;  HnU  t.  State,  20  Fla.  79,  11  South.  97;  State  t. 
Fylpaa,  8  S.  D.  686,  64  N.  W.  599. 

••  Connecticut  Mut.  Life  Ins.  Co.  y.  Cuahman,  106  U.  S.  61,  2  Sup.  Ct  286; 
Robertson  y.  Van  Cleave,  129  Ind.  217,  26  N.  E.  899. 

••  Von  Hoffman  y.  City  of  Quincy,  4  WaU.  686;  In  re  Oopenhayer,  64  Fed. 
660;  McCless  v.  Meeklns,  117  N.  C.  84,  28  S.  B.  90. 

T«  Louisiana  y.  Pilabury,  106  U.  8.  278;  MobUe  y.  Watson,*  116  U.  8.  288,  6 
Sup.  Ct  89a 

BL.CONSTX.- 
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CHAFTEB 

BBTROAOTIVB  LAWS. 

285.  VaUdlty  of  Retroactive  Statutes. 

286.  Retroactive  Effect  Avoided  by  Construction. 

287.  Curative  Statutes. 

288.  Statutes  Curing  Administrative  Action. 

289.  Curing  Defective  Judicial  Proceedlngg» 

VALIDITY  OP  BBTROAOTIVB  STATUTBS. 

286.  Retroactive  laws  are  not  unconstitutioxial,  unless 
they  are  in  the  nature  of  ex  post  facto  laws  or  bills  of  at- 
tainder, or  unless  they  impair  the  obligation  of  contracts, 
or  divest  vested  rights,  or  unless  they  are  specifically  for- 
bidden by  the  constitution  of  the  particular  state. 

A  retroactive  (or  retrospective)  law  is  one  which  looks  backward 
or  contemplates  the  past;  one  which  is  made  to  affect  acts  or 
transactions  occurring  before  it  came  into  effect,  or  rights  already 
accnied,  and  which  imparts  to  them  characteristics,  or  ascribes  to 
them  effects,  which  were  not  inherent  in  their  nature  in  the  con- 
templation of  the  law  as  it  stood  at  the  time  of  their  occurrence. 
Bills  of  attainder  and  ex  post  facto  laws  are  both  included  in  this 
<;lass.  A  bill  of  attainder  or  an  ex  post  facto  law  is  always  retro- 
active; but  not  all  retroactive  laws  are  bills  of  attainder  or  ex  post 
facto  laws.  The  latter  terms,  as  we  have  already  seen,  relate  only 
to  the  imposition  of  pains  or  penalties  or  the  conduct  of  criminal 
trials.  Again,  all  laws  which  impair  the  obligations  of  contracts 
are  retroactive.  For  if  they  related  only  to  future  contracts,  they 
4;ould  not  be  said  to  have  this  effect,  because  contracts  are  made 
with  reference  to  existing  laws.  Laws  which  have  the  effect  of  di- 
vesting vested  rights  are  also  of  this  character;  for  the  phrase 
^^ested  righf '  implies  something  settled  or  accrued  in  the  past,  on 
which  the  new  statute  is  to  operate.  There  are  also  numerous 
classes  of  retroactive  laws  which  are  constitutionally  objectionable 
for  the  reason  that  they  exceed  the  powers  of  the  legislatoie  or 
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invade  the  province  of  one  of  the  other  departments  of  the  govern- 
ment But  unless  the  law  in  question  belongs  to  one  of  the  classes 
mentioned  above,  or  is  open  to  some  one  of  the  objections  described, 
the  mere  fact  that  it  is  retroactive  in  its  operation  will  not  suffice 
to  justify  the  courts  in  declaring  it  unconstitutional,  unless  all  laws 
of  that  character  are  prohibited  by  the  constitution  of  the  state. 
No  such  prohibition  is  found  in  the  federal  constitution.  If  a  state 
statute  does  not  impair  the  obligation  of  contracts  or  partake  of  the 
nature  of  a  bill  of  attainder  or  an  ex  post  facto  law,  its  retrospective 
character  does  not  make  it  inconsistent  with  the  national  constitu- 
tion.^ But  in  the  constitutions  of  some  few  of  the  states,  we  find  a 
specific  prohibition  against  retroactive  legislation,  eo  nomine. 

BETBOACTIVE  EPPEOT  AVOIDED  BY  CONSTRUCTION. 

286.  A  statute  will  be  construed  to  operate  in  futuro 
only  (that  is,  it  will  not  be  given  a  retroactive  effect  by 
construQtion),  unless  the  legislature  has  so  explicitly  ex- 
pressed its  intention  to  make  the  act  retrospective  that 
there  is  no  place  for  a  reasonable  doubt  on  the  subject.^ 

The  reason  for  this  rule  is  the  general  tendency  to  regard  retro- 
active laws  as  dangerous  to  liberty  and  private  rights,  on  account 
of  their  liability  to  unsettle  vested  rights  or  disturb  the  legal  effect 
•of  prior  transactions.     ''Betrospective  laws  being  in  their  nature 
odious,  it  ought  never  to  be  presumed  the  legislature  intended  to 
pass  them,  where  the  words  will  admit  of  any  other  meaning."^ 
And  where  the  law  is  clearly  and  explicitly  retrospective,  it  will 
43till  be  subjected,  in  this  respect,  to  a  rigid  interpretation,  so  that 
its  retrospective  features  may  not  be  further  extended  than  is  abso- 
lutely required  by  the  language  of  the  act* 

1  Satterlee  t.  Mattbewson,  2  Pet  880. 

s  Auffmordt  t.  Basin,  102  IT.  8.  620. 

t  Underwood  t.  LiUy,  10  Serg.  &,  R.  (Pa.)  97,  WL  < 

^  Thames  lianuTg  Oo.  T.  Lathrop,  7  Oojul  660. 
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OXJRATIVE  STATUTES. 

287.  The  legislature  may  retrospectively  validate  trans- 
actions between  private  persons,  which  would  otherwise 
fail  to  have  the  effect  which  the  parties  intended  to  grive 
them,  iaither  in  consequence  of  a  want  of  capacity,  or  of  a 
failure  to  observe  formalities  which  the  law  imposed  and 
which  it  might  dispense  with. 

It  is  first  to  be  noticed  that  the  object  of  cnrative  and  confirma- 
tory acts  is  to  give  effect  to  the  intention  of  the  parties,  to  enable 
them  to  carry  into  effect  some  transaction  which  they  have  desired 
and  attempted,  but  which  fails  of  its  expected  legal  consequences- 
only  by  reason  of  some  statutory  disability  or  some  irregularity 
in  their  action.  Hence  it  would  not  be  competent,  by  an  act  of 
this  kind,  to  make  the  transaction  carry  a  legal  effect  which  the 
parties  did  not  contemplate,  e.  g.,  to  turn  an  attempted  mortgage 
into  a  deed  absolute. 

In  the  next  place,  statutes  of  this  kind  are  intended  to  do  justice^ 
and  they  cannot  be  objected  to  by  the  party  whose  invalid  contract 
or  conveyance  they  validate.  Such  a  party  cannot  claim  that  he 
has  a  vested  right  to  insist  upon  the  ineffectualness  of  the  contract 
or  conveyance.  On  the  contrary,  the  law  recognizes  an  equity  in  the 
other  party  to  the  transaction,  and  it  is  to  this  that  the  curative  act 
gives  effect. 

But  retrospective  curative  statutes  cannot  be  allowed  to  operate 
to  the  detriment  of  the  intervening  rights  of  third  persons.  Thus 
if,  after  the  execution  of  an  invalid  contract  or  conveyance,  the  per- 
son who  made  it  deals  with  a  third  person,  in  good  faith,  in  respect 
to  the  same  subject  matter,  the  rights  thus  acquired  by  such  third 
person  cannot  be  cut  out  by  the  validation  of  the  prior  contract  or 
conveyance." 

The  invalidity  of  the  transaction  may  arise  from  the  want  of 
authority  or  capacity  in  the  person  who  attempted  to  transfer  rights 
to  another.  And  this  may  be  of  two  kinds,  natural  or  legaL  If 
it  is  of  the  former  sort,  the  legislature  cannot  supply  the  lack  of 


•  Thompson  v.  Morgan,  6  Minn.  292  (Gil.  199). 
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iuipacity;  if  of  the  latter  descilption,  it  may  be  remedied.  For 
example,  if  one  undertakes  to  transfer  property  which  he  does  not 
own,  or,  by  snch  a  transfer,  to  effect  a  fraud  upon  the  rights  of 
third  persons,  his  want  of  capacity  to  make  a  title  is  not  such  as 
the  legislature  may  dispense  with  retroactively.  And  for  a  like 
reason,  it  could  not  give  effect  to  a  deed  made  by  a  lunatic.  But 
on  the  other  hand,  legal  disabilities,  whether  existing  at  common 
law  or  by  statute,  such  as  the  disability  of  a  married  woman,  a 
minor,  or  a  spendthrift,  could  be  removed  at  any  time  by  an  act  of 
the  legislature,  and  therefore  their  invalidating  effect  may  be  taken 
away,  in  particular  cases,  by  a  curative  statute,  when  it  is  necessary 
to  do  justice  and  carry  into  effect  the  Intention  of  the  parties.  When 
the  invalidity  of  the  transaction  arises  from  irregularity  in  the  ac- 
tion of  the  parties,  or  failure  to  observe  technical  requirements,  it 
may  be  cured,  provided  the  formalities  neglected  were  such  as  the 
law  established  and  might  dispense  with,  and  the  defects  were  not 
jurisdictional.* 

To  illustrate  the  foregoing  principles,  we  may  cite  the  rule  that, 
^*when  a  deed  or  other  conveyance  is  invalid  by  reason  of  the  failure 
of  the  parties  thereto  to  conform  to  some  formality  imposed  by  the 
statute,  the  legislature,  which  imposed  the  formality,  may  by  a 
subsequent  act  cure  the  defect,  and  give  the  deed  such  effect  as  the 
parties  thereto  intended  that  it  should  have  at  the  time  of  its  execu- 
tion."^ HiuB,  a  curative  act  validating  deeds  which  were  inef- 
fectual to  convey  title  only  because  the  acknowledgment  was  in- 
formal, taken  before  a  wrong  oiHcer,  or  otherwise  defective,  is  good 
and  valid.'  But  when  a  deed  of  a  corporation  is  executed  by  the 
president  and  secretary  under  their  private  seals,  and  there  is  noth- 
ing to  show  that  they  were  authorized  by  the  directors  to  make 
the  deed,  this  is  not  such  an  irregularity  or  defect  as  can  be  cured 
by  a  subsequent  statute.*  The  legislature  may  authorize  a  county 
or  other  municipal  corporation  to  subscribe  to  the  stock  of  a  rall- 

•  Single  V.  Marathon  Co.,  88  Wis.  868. 

T  Pelt  V.  Payne,  60  Aik.  687,  80  8.  W.  426. 

•  Smith  V.  Gale,  144  U.  8.  600,  12  Sup.  Ct  674;  Bryan  v.  Bryan  (Ark.)  84 
8.  W.  260;  Shrawder  v.  Snyder,  142  Pa.  St  1,  21  AtL  796;  Oarson  v.  Thomp- 
son, 10  Wash.  206,  88  Pac.  1116. 

•  McGroskey  v.  Ladd  (GaL)  28  Pac.  216. 
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poad  company  and  to  issue  bonds  to  pay  snch  subscription;  and  if^ 
by  reason  of  mistake,  carelessness,  or  other  cause,  tlie  conditions 
precedent  to  the  exercise  of  such  power  by  the  municipality  have 
not  been  complied  with,  the  legislature  can  cure  all  Irregularities  by 
subsequent  legislation,  and  make  such  contracts  as  valid  and  binding 
as  if  all  the  conditions  precedent  had  been  strictly  complied  with.^^ 

STATUTES  OUBINO  ADMINISTBATIVE  ACTION. 

288.  Defective  legal  proceedingrs,  involving  administra- 
tive or  executive  action,  may  be  validated  by  retrospective 
statute  in  all  cases  vrhere  the  legislature  ^would  have 
po^wer  to  declare  that  the  same  acts,  or  the  same  manner 
of  doing  them,  should  in  the  future  be  valid  and  effectual, 
but  not  where  the  defects  are  jurisdictional. 

If  the  inyalidating  defect  concerns  the  rights  of  parties  to  such 
an  extent  that  the  transaction,  thus  defective,  cannot  be  said  to 
answer  the  requirement  of  due  process  of  law,  it  is  obvious  that  the 
legislature  cannot  give  it  validity  by  subsequent  statute.  But  if  the 
defect  consists  merely  in  the  omission  or  neglect  of  some  formality 
(that  is,  something  which  the  positive  law  has  required,  but  which 
is  not  Inherently  necessary  to  the  validity  of  the  transaction),  or 
in  an  imperfect  or  irregular  manner  of  complying  with  the  require- 
ment of  some  such  formality,  then  the  legislative  authority  is  ample 
to  cure  the  defective  proceeding  by  a  retroactive  statute. 

Tax  ProceedingB. 

It  is  within  the  constitutional  power  of  the  legislature,  under 
proper  limitations,  to  pass  general  or  special  acts  curing  or  validat- 
ing irregular  and  defective  proceedings  in  the  assessment  and  col- 
lection of  taxes.  But  this  power  is  bounded  by  the  general  rule 
above  stated.  Proceedings  in  the  assessment  and  collection  of  taxes 
which  the  legislature  might  have  dispensed  with,  or  made  imma- 
terial, in  the  statute  under  which  the  proceedings  are  taken,  may 
be  dispensed  with  or  made  immaterial  by  a  statute  passed  after  the 

10  Thom8<»i  V.  Lee  Co.,  8  WaU.  827;  Grannlss  v.  Cherokee  Tp.,  47  Fed.  427; 
Ball  V.  Presidio  Co.  (Tez.  Olv.  App.)  27  S.  W.  702;  BeU  v.  Ballroad  Co.,  91 
Va.  09,  20  S.  B.  942. 
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proceedings  have  been  taken  and  acting  retrospectively,  and  thus 
defects  in  those  proceedings,  or  the  omission  altogether  of  proceed- 
ings which  might  have  been  originally  dispensed  with,  may  be 
(»ured.'^  But  if  the  defect  is  jurisdictional,  that  is  to  say,  if  it  goes 
to  the  root  of  the  authority  to  act,  if  it  involves  the  omission  of 
a  step  which  the  legislature  could  not  have  dispensed  with,  or  If 
it  consists  in  an  irregularity  which  the  legislature  had  no  power 
to  declare  immaterial,  then  it  is  beyond  the  reach  of  a  curative 
statute.*'  For  instance,  if  the  tax  itself  was  void,  because  levied 
for  an  unlawful  purpose,  or  for  any  other  reason,  this  is  a  defect 
Avhich  cannot  be  cured  retrospectively.**  So  where  power  was  con- 
ferred by  the  legislature  to  make  an  assessment,  which  actually 
was  made,  it  is  competent  for  the  legislature  by  a  retroactive  law 
to  cure  any  irregularity  or  defect  in  the  form  in  which  the  power 
was  exercised.  But  the  total  lack  of  any  assessment  of  the  taxes 
cannot  be  cured,  for  this  would  be  a  jurisdictional  defect.  Nor 
can  curative  laws  be  employed  to  legalize  an  assessment  which  is 
so  fatally  defective  as  to  be  entirely  void,  whether  for  want  of  juris- 
diction or  want  of  authority  to  make  it."  It  must  also  be  remem- 
bered that  notice  to  the  tax  payer  and  an  opportunity  for  him  to 
be  heard  in  opposition  to  the  assessment,  or  to  its  amount,  is  a  juris- 
dictional requisite.  No  retrospective  statute  can  waive  such  notice 
or  cure  the  want  of  it,  because  the  legislature  could  not  have  dis- 
pensed with  it  in  advance." 

"  People  V.  Tomer,  145  N.  T.  451,  40  N.  B.  400.  Where  the  law  requires 
tax  assessors,  before  entering  upon  their  duties,  to  take  and  subscribe  an 
oath,  and  the  assessors  take,  but  do  not  subscribe,  the  required  oath,  it  is  com- 
petent for  the  lefiTisIature,  by  a  subsequent  curative  statute,  to  validate  the- 
assessment  made  by  them.  Smith  v.  Hard,  59  Yt  18,  8  AtL  817;  So,  where  m 
tax  levy  is  invalid  because  the  assessors  omitted  to  include  property  which 
should  have  been  included^  the  legislature  may  validate  it.  Van  Deventer  v» 
Long  Island  City,  57  Hun,  500,  10  N.  Y.  Supp.  801. 

IS  Exchange  Bank  Tax  Gases,  21  Fed.  09;  Forster  v.  Forster,  129  Massw 
659;  Carlisle  v.  Ooode,  71  Miss.  468,  16  South.  119. 

!•  Ck)nway  v.  Cable,  87  111.  82;  Hart  v.  Henderson,  17  Mich.  21& 

i«  Rels  V.  Gratr,  61  CaL  86;  Hart  v.  Henderson,  17  Mich.  218;  People  v. 
Lynch,  51  CaL  16.  See  Mayor,  etc,  of  Baltimore  v.  Ulman,  79  Md.  4d9,  80 
Atl.  43;  Louisville  &,  N.  R.  Co.  v.  Bullitt  Co.,  92  Ky.  280,  17  S.  W.  632. 

IS  Breaux  v.  Negrotto,  48  La.  Ann.  426,  9  South.  502. 
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Sales  made  by  pnblic  oflScers  or  under  legal  authority  or  In  pur- 
suance of  legal  proceedings,  such  as  sales  on  execution,  or  on  fore- 
closure of  a  mortgage,  or  under  a  decree  of  partition,  or  by  execu- 
tors or  guardians  und^  orders  of  the  probate  court,  which  are 
ineffectual  only  in  consequence  of  some  defect  or  irregularity  which 
the  legislature  might  have  rendered  immaterial  in  advance,  and 
which  does  not  affect  the  substantial  rights  of  parties  interested, 
may  be  made  good  by  retrospective  legislation.  *• 

OUBINO  DEFECTIVE  JUDICIAI.  FBOCEBDINa& 

288.  Betrospectlve  curative  statutes  may  be  employed 
to  remedy  such  defects  in  judicial  proceedings  as  amount 
to  mere  irregularities,  but  not  to  supply  want  of  jurisdic- 
tion. 

Where  there  Is  a  want  of  jurisdiction,  all  proceedings  had  in  the 
case  are  utterly  void.  If  a  statute  should  give  them  validity  and 
effect,  it  would  amount  to  a  usurpation  of  judicial  power  by  the 
legislature.  For  the  rights  of  parties  would  in  that  case  be  deter- 
mined, not  by  the  judgment  of  the  court,  but  by  the  statute  alone. *^ 
But  in  the  case  of  merely  irregular  or  defective  proceedings,  it  is 
otherwise.  For  here  the  fault  lies  in  some  particular  which  the 
legislature  might  have  rendered  immaterial  or  dispensed  with  in 
advance.  Thus,  in  cases  where  the  jurisdiction  has  attached,  and 
there  has  been  a  formal  defect  in  the  proceedings,  where  the  equity 
of  the  party  is  complete,  and  aU  that  is  wanted  is  legal  form,  it  is 
within  the  recognized  power  of  the  legislature  to  correct  such  de- 
fect and  to  provide  a  remedy  for  the  legal  right." 

!•  AckersoD  v.  Orchard,  7  Wash.  877,  85  Pac.  605;  De  ZbranJkov  v.  Burnett 
(Ter.  Civ.  App.)  81  S.  W.  71;  Flnlayswi  v.  Peterson  (N.  D.)  07  N.  W.  968. 

17  For  Instance,  where  Judicial  proceedings  are  void  because  of  an  entire 
want  of  notice  to  a  party  whose  rights  are  affected  thereby,  a  subsequent 
statute  assuming  to  validate  such  proceedings  is  not  valid.  Board  of  Ctom'ra 
•f  WeUs  Go.  V.  Fahlor,  182  Ind.  426,  81  N.  B.  1112. 

18  Lane  v.  Nelson,  79  Pa.  St  407. 
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New  England  Mut  Marine  Ins.  Ck>.  t. 
Dunham,  138. 

New  Hampshire  v.  Louisiana,  147. 

New  Jersey  v.  New  York,  147,  148. 
y.  Wilson,  621. 
V.  Yard,  621. 

Newland  y.  Marsh,  60. 

Newman,  Ex  parte,  62. 

New  Orleans  v.  Clark,  438. 
y.  Houston,  621. 

y.  New  Orleans  Waterworks,  614. 
y.  Winter,  141. 

New  Orleans  Gaslight  Co.  y.  Louisi- 
ana Light,  etc.,  Co.,  888,  475,  605, 
616,  620. 

New  Orleans,  M.  &  C.  R.  Ca  y.  Mis- 
sissippi, 132. 

New  Orleans  Waterworks  Co.  y.  Lou- 
isiana Sugar  Refining  Co.,  606. 
y.  Rivers,  475. 

New  Orleans  &  8.  R.  Go.  y.  Jones, 
426. 

Newson  y.  State,  687. 

New  York  Cent  R.  Co.  y.  Lockwood, 
160. 

New  York  City  y.  MiUi,  197. 

New  York  El.  R.  Go.  y.  Fifth  Nat. 
Bank,  414. 

New  York,  L.  R  &  W.  R.  Go.  y.  Com- 
missioners, 387. 

New  York  &  C.  S.  S.  Co.  y.  Harbison, 
14. 

New  York  &  N.  B.  R.  Co.  y.  Town  of 
Bristol,  352,  467,  619. 

Nichols,  In  re,  272. 

V.  City  of  Bridgeport,  428. 

Nishhnura  Bkiu  y.  U.  S.,  340. 

Nixon  y.  State,  584. 

Noble  y.  The  St  Anthony,  313. 
y.  Union  River  L.  R.  Co.,  84. 

Noblom  V.  Milbome.  220. 

Nolan  v.  Mayor,  etc,  of  Franklin,  840. 

Norfolk  Trust  Co.  v.  Marye,  132. 

Norfolk  &  W.  R.  Go.  y.  Pennsylvaniit, 
198,  247,  470. 

Norman  v.  Board,  816b 
y.  Boai»  681. 


Norman  y.  Heist,  481, 
Norris,  Ex  parte,  275. 
y.  Glymer,  65. 
V.  Doniphan,  483. 
Norris*  Appeal,  518. 
Norristown   Turnpike  Go.   r.    Burket* 

520. 
Northern  v.  Barnes,  81. 
Northern  Pac.  R.  Co.  y.  Bt  Paul,  M. 

&  M.  Ry.  Co.,  143. 
North  German  Lloyd  S.  S.  Go.  y.  Hed- 

den,  110. 
Northwestern    University    y.     People* 

621. 
Norton  v.  Shelby  Co.,  66b 
Nerval  y.  Rice,  572. 
Nugent,  Ex  parte,  296. 


Oakley  y.  Aspinwall,  70. 
Gates  y.  National  Bank,  202. 
O'Brien  v.  Krentz,  407. 
Ochiltree  v.  Railroad  Co.,  607, 
Ogden  V.  Saunders,  210,  623. 

V.  Walker,  380. 
OgiMe  y.  Knox  Ins.  Co.,  158. 
Ogletree  v.  Dozler,  80. 
Ohio  v.  Frank,  160. 
Ohio,  The,  v.  Stunt,  813. 
Ohio  &  M.  R.  Co.  V.  Lackey,  851. 
Olcott  y.  Supervisors,  160. 
Omichund  v.  Barker,  455. 
O'Neil  v.  Vermont,  304,  567. 
Opinion  of  the  Justices,  49,   88,  210, 

237,  276.  292,  297,  324,  365.  366,  612. 
Orleans,  The,  v.  Phoebus,  135. 
Osbom  v.  Bank  of  U.  S.,  133,  140,  17& 
183.  239. 
y.  Jaines,  623. 
v.  Staley,  327. 
Osborne  v.  County  of  Adams,  890. 
Osgood  v.  Chicago,  D.  &  V.  B.  Co., 

165. 
Ottawa  v.  Carey,  438. 
Oury  v.  Goodwin,  231. 
Overman  Silver  Min.  Go.  y*  Oocconm, 

406. 
Owen  y.  Owen,  513. 
Owens,  In  re,  211. 

y.  Railroad  Co.,  164. 
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Pace  ▼.  Alabama,  470. 

y.  Burgess,  182. 
Pacific  Coast  S.  S.  Ck>.  y.  Board  of  Rail- 
road Gom*r8,  192. 
Pacific  Exp.  Go.  y.  Seibert,  108. 
Pacific  Ins.  Go.  y.  Soule,  181. 
Pacific  Railway  Commission,  In  re^  295. 
Pacific  R.  Co.  y.  Goyemor,  329. 

y.  Magulre,  621. 
Packet  Co.  y.  Catlettsbnrg,  SlOl 

y.  Keokuk,  310. 
Page  y.  Allen,  301.  v 

y.  Matthews,  283. 

y.  Railway  Co.,  422, 
Palen  y.  U.  S.,  100. 
Palmer  v.  Barrett,  227, 

y.  Lawrence,  66. 

y.  State,  572. 
Palmore  y.  State,  513,  572. 
Panama,  The,  195,  231. 
Parham  y.  Justices  of  Inferior  Court, 

843. 
Park  Com'rs  y.  Mayor  of  Detroit*  434. 
Parker  y.  State,  62. 
Parkersburg  y.  Brown,  390. 
Parks  y.  Commissioners,  268. 

y.  Railroad  Co.,  422. 

y.  Ross,  14. 
Parmiter  y.  Qoupland,  654. 
Parrott,  In  re,  46a 
I  'arsons  v.  Bedford,  60,  611. 

y.  Howe,  409. 

y.  Robinson,  153. 

y.  Sauylnet,  511. 
Passaic  Bridges,  The,  187. 
Passenger  Gases,  196,  197,  207. 
Paterson  y.  Society,  430. 
Patterson  y.  Baumer,  406. 

y.  Boom  Co.,  165. 

y.  Kentucky,  217,  344,  367. 

y.  Mater,  155. 
Patton  y.  City  of  AsheyiUe,  624. 

V.  PattoD,  496. 
Patty  y.  Colgan,  316. 
Paul  y.  Detroit,  613. 

y.  Gloucester  Co.,  433. 

y.  Virginia,  206,  247,  62T. 
Pearce  y.  Texas,  258. 
Pearsall  y.  Board,  415. 
Peete  y.  Morgan,  810. 


F^t  y.  Payne,  629L 

Pembina  C.  S.  M.  &  M.  Go.  r.  Pom- 

sylyania,  247, 470. 
Penhallow  y.  Doane*s  Adm'ra,  261. 
Pennie  y.  Reis,  493. 
Pennoyer  y.  McConnauflrbr.  146. 

y.  Neff,  252,  490. 
Penn's  Case,  673. 

Pennsylyania  y.  Bridge  Co.,  167, 199. 
Pennsylyania  R.  Go.  y.  Baltimore  &  O. 
R.  Co.,  419. 

y.  First  German  Congregation,  419, 
617. 

y.  Miller,  618. 
Pennsylyania  Tel.  Co.,  In  re,  201. 
Penrose  y.  Erie  Canal  Co.,  624. 
Pensacola  TeL  Go.  y.  W.  U.  Tel.  Co., 

190,  200. 
People  y.  Albany  &  a  R.  Oa,  616. 

y.  Albertson,  428. 

y.  Allen,  320. 

y.  Barber,  534. 

y.  Bissell,  84. 

y.  Board  of  Salem,  63. 

y.  Board  of  Superylsors,  480. 

y.  Board  of  Sup'rs  of  New  York,  81. 

y.  Board  of  Sup'rs  of  Saginaw  Co., 
390. 

y.  Boston  &  A.  R.  Co.,  350. 

y.  Bowen,  278. 

y.  Brady,  4G8. 

y.  Brlggs,  332. 

T.  Brooklyn,  F.  &  0. 1.  Ry.  Co.,  68. 

y.  Burns,  273. 

y.  Butler,  598. 

y.  Cage.  588. 

y.  Canal  Appraisers,  414. 

y.  Cannon,  362. 

y.  Cicotte,  617. 

y.  Coleman,  321. 

y.  Common  Council  of  Detroit,  434. 

y.  Conmion  Council  of  Rochester, 
63. 

T.  Gompagnie  Generale  Tnmaatlan- 
tlque,  197. 

y.  Cook,  618. 

y.  Cooper,  65. 

y.  Gross,  258. 

y.  Curtis,  304. 

y.  DanlelU  285. 

y.  Daniels,  232. 

T.  Dann,  601. 
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People  ▼.  Detroit,  G.  H.  &  M.  E.  Co., 
351. 

V.  DevUn,  277. 

V.  D'Oench,  344. 

y.  Doesburg.  510. 

T.  Dowdigan,  578. 

y.  Dowling,  58& 

V.  Downer,  107. 

y.  Draper,  63,  64,  301,  428,  434. 

y.  Bwer,  354. 

V.  Fancher,  70. 

y.  Fire  Department  of  City  of  De- 
troit, 596. 

y.  Fish,  578. 

V.  Flagg,  301. 

y.  Fonda,  131. 

y.  Ft  Wayne  &  B.  Ry.  Co.,  412. 

y.  Freeman,  79. 

y.  French,  613. 

y.  Gardner,  575* 

y.  Gerke,  107. 

y.  Green,  578. 

y.  Hatch,  277. 

y.  Hayes,  508. 

y.  Havnor,  451. 

y.  Henderson,  393. 

y.  Henshaw,  432. 

y.  Hoffman,  325,  539. 

y.  Hunckeler,  588. 

y.  Hnrlbut,  437. 

y.  Illinois  Cent.  R.  Co.,  133. 

y.  Imlay,  247. 

y.  Jackson  &  M.  Plank-Road  Co., 
338. 

y.  Judge  of  Twelfth  DlsL,  285. 

y.  Justices,  512,  573. 

y.  Keeler,  295. 

y.  Kemmler,  593. 

f.  Kennedy,  512. 

y.  Kenney,  66. 

y.  King,  466. 

y.  LAwrence,  70,  83,  330. 

y.  Lynch,  602,  631, 

y.  McCoy,  575. 

y.  McElroy,  326. 

y.  Mahaney,  292. 

y.  Majors,  589. 

y.  Marx,  348. 

y.  May,  69-71. 

y.  Mayor,  etc.,  of  Brooklyn,  376L 

y.  Mead,  575. 

T.  Mollns,  578. 


People  V.  Moore,  274. 

y.  »Iorrl8on,  380. 

y.  Mortimer,  596. 

y.  Mm-ray,  585. 

y.  Napthaly.  582. 

y.  Newburgh  &  S.  Plank-Road  Co., 
319 

y.  New  York,  N.  H.  ft  H.  R.  Co. 
351. 

y.  Noelke,  506w 

y.  Norton,  50. 

y.  O'Neill,  572. 

y.  Pacific  MaU  S.  a  Co.,  197. 

y.  Perkins,  567. 

y.  Phillips,  515. 

y.  Phippln,  353. 

y.  PInckney,  323. 

y.  Pittsburgh  R.  Oo.^  405. 

V.  Potter,  69. 

y.  Powell,  572. 

y.  Power,  436. 

y.  Raymond,  196. 

V.  Richmond,  64,  49T. 

y.  Riseley,  581. 

y.  Ruggles,  450,  452, 

y.  Russell,  217. 

y.  Salomon,  279. 

y.  Smith,  357,  402,  592. 

y.  Stame,  327. 

y.  State  Board  of  Canyassera,  283. 

y.  Stephens,  610. 

y.  Swafford,  585. 

V.  Thompson,  87. 

y.  Tlce,  5€(7. 

y.  Township  Board  of  Salem,  389. 

y.  Turner,  631. 

y.  U.  S.,  379,  380. 

y.  White,  213. 

y.  WUmerdlng,  196. 

y.  Wright,  318. 

y.  Yates,  84. 
Perce  y.  Hallett,  509. 
Percy's  Case,  353. 
PermoU  y.  First  Municipality,  449. 
Perrlne  y.  Chesapeake  ft  Delaware 

Canal  Co.,  618. 
Perry  y.  City  of  Rockdale,  823. 
Pervear  y.  Com.,  304,  567,  592. 
Pesterfield  y.  Vlckers,  440. 
Petry,  In  re,  268. 

Pettlgrew  y.  Village  of  ByansyiUe,  414. 
Petty,  In  re,  598. 


Digitized  by  VjOOQIC 


CASES  CITED. 


653 


[The  fSgures  refer  to  oases.! 


Peyroux  y.  Howard,  138. 
Phnarldphla  v.  Fox.  322.  430.  020. 
Philadelphia  Fire  Ass'ii  y.   People  of 

New  York,  470. 
Philadelphia  &  R.  R.  Go.  y.  Ervin,  440. 

V.  Patent,  415. 
Philadelphia  &  Southern  &  8.  Go.  y. 

Pennsylyanla,  204. 
PhUUps  y.  Dunkirk  R.  Go.,  408. 

V.  Payne,  87. 
Phoenix  Ins.  Co.  y.  Welch,  325. 
Piatt  V.  People,  614. 
Plckard  y.  Pullman  Sooth  Gar  Go.,  198. 
Pickle  y.  McCall,  278. 
Picquet  y.  Swan,  530. 
Plek  y.  Ghlcago  ft  N.  W.  Ry.  Go.,  146, 

198. 
Pierce  y.  Carskadon,  594,  599. 

V.  Drew,  412. 

y.  Pierce,  67. 

y.  Railroad  Go.,  415. 

y.  Smith,  330. 
Pbikerton  v.  Verberg,  458. 
Plqua   Branch   of   Bank   of   Ohio   y. 

Knoop,  621. 
Plscataqua  Bridge  y.  New  Hampshire 

Bridge,  415. 
Pittsburg  &  S.  Coal  Co.  y.  Bates,  204. 
Pittsburgh  &  W.  R.  Co.  y.  Patterson, 

423. 
Phinters'  Bank  y.  Sharp,  607,  617. 
Piatt  V.  Beach.  112. 

y.  Pennsylyanla  Co.,  423. 
Plessy  y.  Ferguson,  470. 
Plimpton  y.  Somerset,  515,  520. 
Plymouth,  The.  136. 
Poindexter  y.  Oreenhow,  145,  146;. 
Pollard  y.  Hagan,  398. 
Pollock  y.  Trust  Co.,  181,  888. 
Ponder  y.  Graham,  80. 
Poole  y.  Fleeger,  305. 
Pope  y.  Macon,  509. 
Porter  y.  Hughes,  278. 
Portland  &  R.  R.  Co.  y.  Inhabitants  of 

Deering,  350. 
Post  Pub.  Co.  y.  Moloney,  554. 
Potwln  y.  Johnson,  319. 
Pound  y.  Turck,  192. 
Powell,  In  re,  613. 

y.  Pennsylyanla,  848,  868. 

y.  State,  588. 
Power  y.  Telford,  490. 


Powers  y.  McKenzle,  831. 

Powers'  Appeal,  420. 

Pralgg  V.  Supply  Co.,  64. 

Prentiss  y.  Brennan,  530. 

Presby  y.  KUckltat  Co.,  48S. 

Prescott  y.  Illinois  Canal,  61. 

President,  etc.,  of  Bank  of  Kentu<±7  y. 
Wlster,  146. 

Presser  y.  lUhiols,  65,  223,  468. 

Press  Pub.  Co.  y.  Monroe,  216. 

Preston  y.  Flnley,  542. 

Prlgg  y.  Pennsylyanla,  256. 

Prlne  y.  Com.,  567. 

Prize  Cases,  The,  100,  220. 

Proclamations,  Case  of,  76. 

Proprietors  of  Charles  Rlyer  Bridge  y. 
Proprietors  of  Warren  Bridge,  475. 

Prosser  v.  Callls,  554. 

Proyidence  Bank  y.  Billings,  621. 

Provident  Say.  life  Assur.  Soc.  y. 
Ford,  133. 

Pullen  y.  CommlsslonerB,  376. 

Pullman's  Palace  Car  Go.  y.  Pennsyl- 
yanla, 198. 

Pumpelly  y.  Green  Bay  Co.,  414. 


Queen  of  Portugal  y.  Glyn,  1481 
Quhilan  y.  Railway  Co.,  49. 
Qulvey  y.  Lawrence,  880. 


Race  Horse,  In  re,  100. 

RaddilTs    Kx'rs   y.    Mayor,    ete.*    «f 

Brooklyn,  417. 
RafTerty,  In  re,  33. 
Rahrer,  In  re,  371. 
Railroad  Co.  v.  Fuller,  851. 

y.  Husen,  191,  346,  369. 

y.  McClure,  606. 

y.  Peniston,  382. 

y.  Richmond,  197,  199. 

y.  Whitton's  Adm'r,  168. 
Ram  y.  Lamley,  550. 
Ramsey  y.  People,  359. 
Randall  y.  Hamilton,  5501 
Rapier,  In  re,  216,  341. 
Rash  y.  HoUoway,  248. 
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Batcliffe  ▼.  AiidersoEi,  81. 
Ratterman  v.  W.  U.  Tel.  Oo^  20L 
Rawson  ▼.  Brown,  573. 
Raymond  v.  Railroad  Co.,  521. 
Reading  of  Bills,  In  re,  327. 
Reagan  y.  Trust  Ck>.,  146. 
Recalling  Bills,  In  re,  277 
Rector  y.  Ashley,  152. 

y.  State,  587. 
Rector,  etc,  of  Christ  Church  r.  Phila- 
delphia Co.,  621. 
Reece  v.  Knott,  513. 
Reed,  Ex  parte,  104. 

y.  Rice,  501. 
Reeyes  y.  Coming,  64,  867. 
Reg.  y.  Bradlaugh,  452. 

y.  Brown,  583. 

T.  Oommittee  Men  for  South  Hol- 
land Drainage,  428, 

y.  Ramsay,  453. 
Beggel,  Ex  parte,  258L 
Reld  y.  Boyd,  250. 

y.  Mickles,  247. 
Reinken  y.  Fuehring,  364. 
Rels  y.  Graff,  631. 
Reiser  y.  Association,  81« 
Respubllca  y.  Carlisle,  602. 
Rex  y.  Broadfoot,  222. 

T.  Joumeymen-Tailon    of    0am- 
bridge,  363. 

y.  Tayler,  450. 

y.  Wright,  563. 
Reynolds  y.  Bank,  161. 

y.  Geary,  616. 

y.  U.  S.,  345,  455,  580. 
Rhines  y.  Clark,  519. 
Rhode  Island  y.  Massachusetti^  81,  87, 

147,  148. 
Rhodes  y.  Walsh,  171,  290. 
Rice  y.  Foster,  322. 

y.  Parkman,  360. 

y.  Smith,  624. 
Rich  y.  Flanders,  595. 
Richards  y.  Clarksburg,  488. 
Richardson  y.  Akin,  497. 
Richmond,  F.  &  P.  R.  Go.  y.  Louisa  B. 

Co.,  408.  611. 
Ridley  y.  Sherbrook,  46,  275,  445,  534. 
Rigney  y.  aty  of  Chicago,  416,  41& 
Rippe  y.  Becker,  365. 
Rlstine  y.  State,  815. 
Bitchia  T.  Boynton,  861« 


Roach  y.  Van  Riswlck,  McArtliur  & 

Mackey.  226. 
Robb,  In  re,  268. 

y.  Connolly,  258. 
Robbins  y.  Railroad  Co.,  422,  423. 

y.  Shelby  County  Taxhig  Dlat.,  190, 
2Ua,   369. 

y.  State,  578. 
Roberts,  In  re.  256,  257, 

y.  BoUes,  160. 

y.  Rellly,  256. 

y.  State,  583,  588. 
Robertson  y.  Van  Cleaye,  626. 
Robinson  y.  Hamilton,  347* 

y.  Richardson,  505. 

y.  State.  697. 
Roby  y.  Smith,  246. 
Rogers  y.  Burlington,  231. 

y.  City  of  Buffalo,  562. 

y.  Jacob,  539. 
Rollins  y.  Loye,  497. 
Rooseyelt  y.  Godard.  60. 
Ropes  y.  Clinch,  lia 
Rose  y.  Himely,  117. 
Ross,  In  re,  126. 

T.  Irving,  496,  616. 

y.  Whitman,  76. 
Ross*  Case,  596. 
Rosson  y.  State,  274,  276. 
Rotbermel  v.  Meyerle,  467, 
Roundtree,  Ex  parte,  71. 
Rowell  y.  Fuller's  Estate,  514. 
Royall  y.  Thomas,  564. 
Royce  y.  Maloney,  566. 
Ruch  y.  City  of  New  Orleana,  866. 
Rudolph,  In  re,  248. 
Rumaey  y.  Railroad  Ca,  416. 
Runkle  y.  U.  S.,  105. 
Russell  y.  Mayor  of  New  York,  342; 
Rutgers  y.  Waddlngton,  64. 
Ruth,  In  re,  475. 
Rutherford  y.  Holmes,  498^ 


Sadler  y.  Langham,  406. 
Saginaw  Gaslight  Co.  y.  City  of  Sagi- 
naw, 475,  476. 
Sah  Quah,  In  re,  462. 
St  Helena  Water  Co.  y.  Forbes,  409. 
St  £x)uiB  y.  Feny  Co.,  810. 
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8t  Louis  ▼.  Rutz,  100. 

St.  Louis,  Ft.  S.  &  W.  R.  Co.  T.  Mc- 

Aullff,  415.  423. 
St.  Louis  &  S.  £.  Ry.  Co.  v.  Teters,  422. 
St  Louis  A  S.  F.  Ry.  Co.  y.  Gill,  356. 
St.  Tammany  Waterworks  Oo.  v.  New 

Orleans  Waterworks,  612. 
Salisbury  y.  Adyertiser  Oo.,  552. 
Sample  y.  Broadwell,  15. 
San  Benito  Co.  ▼.  Railroad  Co.,  882. 
Sanborn,  In  re,  88. 

y.  Commissioners  of  Rice  Co.,  388. 
Sanders  y.  State,  584,  588. 
Sands  y.  Improyement  Co.,  192. 
Sanford  y.  Gregg,  146. 
San  Francisco  Pioneer  Woolen  Factory 

y.  Brickwedel,  441. 
San  Mateo  Co.  y.  Southern  ^ac.  R.  Co., 

486. 
Santa  Clara  Co.  y.  Southern  Pac.  R. 

Co.,  465,  486. 
Santo  y.  State,  506. 
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Van  Allen  y.  Assessors,  184. 

y.  Lawrence,  591. 

Van  Brocklin  y.  Tennessee,  38a 

y.  Le  Baron,  113. 

Vance  y.  Vance,  623. 

y.  Lee,  76,  142,  14a 

Vanderheyden  y.  Young,  128. 

y.  Lytle,  279. 

Van  Deusen  v.  Newcomer,  458. 

y.  Macdanlel,  157. 

Van  Deventer  y.  Long  Island  City,  esi^ 

y.  McKee,  275. 

Vanhome's  Lessee  y.  Dorrance,  52,  426^ 

y.  Marigold,  213. 

Van  Hoven,  Ex  parte,  104. 

y.  Martin.  358. 

Van  Ness  y.  Pacard,  10. 

y.  Maurice,  112. 

Van  Valkenburg  y.  Brown,  523,  534. 

y.  Mitchell,  602. 

Van  Vleet  y.  Sledge,  160. 

y.  Newcomer,  466. 

Van  Vranken,  Ex  parte,  127. 

y.  North  Carolinn,  148,  146. 

Vamey  v.  Justice,  70. 

y.  One  Hundred  and  Twenty-Nine 

Vaughn  y.  Harp,  83. 

Packages,  86. 

y.  Scade,  512. 

y.  Ormsbee,  240. 

Veazle  v.  Moor,  187,  188,  192. 

y.  Ortega,  134. 

Veazle  Bank  v.  Fenno,  180,  181. 

y.  Palmer.  117. 

Veto  Power,  In  re,  275. 

y.  Patterson,  341,  368. 

Vlcksburg  v.  Tobln,  310. 
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Ylcksbnrf  ft  M.  B.  Go.  v.  Patiiaiii»  614. 

Vldal  V.  Glrard,  450. 

Village  of  Oarthage  y.  Frederick,  364. 

Village  of  Gloyersvllle  y.  Howell,  324. 

Vines  7.  State,  248. 

Virginia,  Ex  parte,  469,  482. 

▼.  Rives,  469. 
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Volght  V.  Wright.  308. 
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626. 
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389. 
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7.  Thomas,  284. 
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Watklns  7.  Glenn,  624. 
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Wayman  7.  Southard,  73. 
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Welch  7.  Cook,  610. 
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y.  Wadsworth,  63. 
Welhayen.  The,  110. 
Wellington.  Petitioner.  68. 
Wells  7.  Bain.  47. 

7.  City  of  Weston,  388. 
Welton  7.  Missouri,  190.  206. 
West  7.  West,  209,  627. 
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200. 

7.  Attorney  General,  201. 

7.  Mayer,  247. 

7.  Pendleton,  200,  367. 

7.  State,  66. 

7.  Taggart,  201. 
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184,380. 
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7.  Wan,  396. 
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Work  y.  State,  512. 
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y.  Robertson,  300. 
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Yeatman  y.  Foster  Co.,  624. 
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Young  V.  Wise,  518. 
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A 

ACTION,  CAUSE  OP, 
as  a  vested  right,  480. 

ADJOURNMENT, 

of  congress,  may  be  ordered  by  President,  when,  llfl. 
of  state  legislature,  by  governor,  276. 
ADMIRAI/TY, 

federal  Jurisdiction  in,  196. 

territorial  extent  of,  135,  188. 
subjects  of  jurisdiction  in,  13Sw 
in  prize  cases,  exclusive,  130. 
no  jury  trial  in,  518. 

ADMISSION  OF  STATES, 

power  of  congress  in  regard  to,  238. 

ADULTERATION, 

of  food  products,  laws  against,  347. 

ADVISORY  OPINIONS,     - 
by  the  courts,  87. 

ALIEN  CONTRACT  LABOR  LAW, 
validity  of,  341. 

ALIENS, 

jurisdiction  of  federal  courts  over,  140. 
naturalization  of,  207. 

AMBASSADORS, 

to  be  appointed  by  President,  110. 
foreign,  to  be  received  by  President  IIG. 

may  be  dismissed  by  President,  117. 
cases  affecting,  federal  jurisdiction  of,  134. 

AMENDMENT, 

of  federal  constitution,  4L 

the  first  ten  amendments,  42. 
BL.OONST.L.  (663) 
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AHBNDMBNT— Continued, 

eleventh  amendment,  43^ 

twelfth  amendment,  44. 

last  three  amendments,  44. 

President's  approval  of,  44. 
of  state  constltntlon,  45-50. 

mode  of  proceeding,  46. 

who  authorized  to  act,  47. 

governor's  approval  of  amendment,  49. 

limits  of  power  of  amendment,  48i 

powers  of  convention,  49. 

efTect  of  amendment,  50. 
of  charter  of  corporation,  when  permissible,  617. 

AMNESTY, 

power  of  congress  to  grant,  106. 
distinguished  from  pardon,  273. 

APPELLATE  JURISDICTION, 

of  United  States  supreme  court,  150-153. 

APPOINTMENTS  TO  OFFICE, 
to  be  made  by  President,  110. 
senate  to  confirm,  111. 

vacancies  occurlng  during  recess  of  senate,  114. 
Inferior  officers,  118. 
by  state  governor,  271. 
do  not  create  contracts,  613. 

APPORTIONMENT, 

of  federal  representatives,  168. 
of  taxes,  876. 

APPRAISAL  LAWS. 

as  affecting  obligation  of  contracts,  624. 

APPROPRIATION  OF  PROPERTY, 

under  power  of  eminent  domain,  see  "Eminent  Domain." 

APPROPRIATIONS, 

no  money  to  be  drawn  but  In  pursuance  of,  241. 
control  of  state  legislature  over,  814. 
for  bounties  and  charities,  315. 

ARBITRARY  EXACTIONS, 

distinguished  from  proper  taxation,  370. 
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ABMS, 

right  to  bear,  guarantied,  4ffSL 

ARMY. 

President's  powers  as  commander  In  chief  of,  90t» 
articles  of  war  and  army  regulations,  lOL 
anthority  of  congress  oyer,  220. 
stipendiary,  states  may  not  maintain,  SIO. 
quartering  of  soldiers,  SOfi. 

ARMY  BBOULATIONS, 

origin  and  anthority  of,  IQL 

ARREST. 

President  not  liable  to,  96. 

members  of  congress  priyileged  against,  170. 

members  of  state  legislature  priTileged  against,  290b 

when  lawful,  467. 

without  warrant,  467. 

on  general  warrants,  608. 

ARTICLBS  OF  CONFEDERATION, 
adoption  of,  37, 
proYlslons  of,  S7,  88. 
defects  and  failure  of,  39. 

ARTICLBS  OF  WAR, 

origin  and  authority  of,  101. 

ASSEMBLY  AND  PETITION, 
right  of,  657. 

secured  by  constitution,  667. 
meaning  and  extent  of,  667-660I. 
statements  privileged.  600. 

ASSESSMENT  OF  DAMAGES. 

for  property  taken  under  power  of  eminent  domain,  ^SO, 

ATTAINDER. 

bills  of,  forbidden,  698. 

forfeiture  as  a  consequence  of,  693. 

ATTORNEY, 

privilege  of,  in  trial  and  argument,  66Q, 
right  of  prisoner  to  assistance  of,  581. 
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BAIU 

excessive,  not  to  be  reqnlred,  690. 

BANKRUPTCY. 

authority  of  congress  over  subject  of,  210. 

when  exclusive  of  state  action,  210. 
constitutionality  of  national  bankruptcy  laws,  211* 
laws,  when  violate  obligation  of  contracts,  623. 

BEARING  ARMS, 

right  of,  guarantied,  462. 

BETTERMENT  LAWS, 
vaUdlty  of,  496. 

BIBLE, 

reading  of.  In  public  schools,  451« 

BHiL  OP  RIGHTS, 

nature  and  office  of,  10. 

BIIcLS. 

legislative,  introduction  and  passage  of,  825-328. 

BILLS  OF  ATTAINDER. 

forbidden  to  be  passed,  698. 

BILLS  OF  CREDIT, 

states  may  not  emit,  306. 

BLASPHEMY. 

constitutionality  of  laws  punishing,  452. 

BONDS. 

of  United  States,  not  taxable  by  states,  380. 

payment  of  damages  In  eminent  domain  proceedings  In,  4261 

BOROUGHS. 

see  "Municipal  Corporations.** 

BORROWING  MONEY, 

power  of,  In  congress,  18B>. 

BOUNDARIES. 

between  states,  settlement  of  disputes  as  to.  147. 
of  municipal  corporations,  legislative  control  of.  43L 

BO  UNTIES. 

legislative,  constitutionality  of,  315. 
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BOYCOTTS. 

when  illegal,  808» 

BBIBBRY. 

of  legislators,  a  criminal  offense,  298. 

BRIDGES. 

Interstate,  control  of  congress  over,  IM. 

BUILDING  REGULATIONS, 

validity  of,  as  police  regulations,  344. 

BY-LAWS, 

of  municipal  corporations,  4S8. 

c 

CABINET. 

composition  of,  102. 

to  advise  President  in  writing,  102. 

are  agents  of  President,  102,  lOS. 

civil  responsibility  of,  104. 

mandamns  to  members  of,  84,  106. 

succeed  to  presidency  when,  98. 

may  be  authorized  to  appoint  inferior  officers.  111,  112. 

CARRIERS, 

engaged  in  interstate  commerce,  see  "Commerce.** 
regulation  of  charges  of,  856. 

discriminations  against  passengers,  when  unlawful,  489. 
^gulatlon  of  business  of,  472. 

CEDED  DISTRICTS. 

jurisdiction  of  congress  over,  22S. 

CENSORSHIP, 
of  the  press.  647. 

CHINESE  EXCLUSION  ACTS, 
constitutional  validity  of,  34a 

CHRISTIANITY, 

as  a  part  of  the  law  of  the  land,  449. 

CHURCH  AND  STATE, 

union  of,  forbidden  by  American  constitutions,  448,  468. 

CIRCUIT  COURTS  OP  APPEALS, 
Jurisdiction  of,  150. 

CITIES, 

see  "Municipal  Corporations."* 
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CITIZENSHIP. 

as  a  gronnd  of  federal  jurisdiction,  14a 
and  naturalization,  power  of  congress  orer,  207. 
interstate  rights  and  privileges  of,  246. 
proTisions  of  fourteenth  amendment  as  to,  522. 

purpose  and  effect  of,  523. 
definition  of,  524. 
natiye-bom  citizens,  524. 
women  and  children,  537. 
corporations,  527. 
Indians,  527. 
naturalization.  52S. 
expatriation,  528. 

double  citizenship  In  the  United  States,  529. 
prlTlleges  of  citizens  of  the  United  States,  530. 

CIVIL  RIGHTS, 

meaning  of  the  term,  443,  444. 

liberty  of  conscience,  447. 

personal  liberty^  456. 

slavery  abolished,  400. 

right  to  bear  arms,  402. 

the  pursuit  of  happiness,  468. 

equal  protection  of  the  laws,  464. 

civil-rights  acts,  405. 

right  to  choose  occupation,  471. 

marriage  and  divorce,  476. 

sumptuary  laws,  477. 

education,  476. 

due  process  of  law,  470. 

in  revenue  and  tax  proceedings,  485. 

In  Judicial  action,  467. 
protection  of  vested  rights,  408. 
unreasonable  searches  and  seizures,  500. 
quartering  of  soldiers,  508. 
right  to  obtain  Justice  freely,  508. 
trial  by  Jury,  510. 
freedom   of  speech,  540. 
right  of  assembly  and  petition,  557. 

CIASSIFICATION, 

of  municipal  corporations,  432. 
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COIN  MONEY. 

power  of  congress  to,  184. 
states  may  not,  307. 

COLONIES, 

position  and  goyemment  of,  34,  85. 

COLORED  PERSONS. 

equal  civil  rights  of,  see  "Equal  Protection  of  Laws." 

citizenship  of,  523. 

right  of  suffrage  of,  587,  688L 

COMITY, 

see  "Interstate  Law.** 

COMMANDER  IN  CHIEF, 
President's  powers  as.  Oft 

COMMERCE. 

power  of  congress  to  regulate,  186-207. 
origin  of  the  power,  186. 
extent  of  the  power,  187. 
what  is  included,  189. 
when  exclusive,  when  concurrent,  190. 
navigation,  191. 
vessels,  193. 

regulation  of  ports  and  harbors,  198*. 
embargo.  194. 
pilotage,  194. 
quarantine,  195. 
imports.  195. 
Immigration,  196L 
railroads,  197. 
bridges,  199. 
telegraphs,  200. 
trade-marks,  201. 
penal  legislation,  201. 
commercial  law,  202. 
limitations  on  the  power,  202. 
state  interference  with  commerce  power,  208b 
interstate  commerce  act,  206. 
commerce  with  Indian  tribes,  207. 
state  police  power  and  the  regulation  of,  868. 

COMMERCIAL  LAW. 

congress  has  no  authority  to  establish  a  general  code  of,  202. 
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COMMITTEES, 

legislative^  power  of,  in  examining  wltneeses,  206-283. 

COMMON  LAW. 

adoption  of,  in  America,  9,  85. 

interpretation  of  constitutions  with  reference  to,  GO. 

no  common  law  of  the  United  States,  156. 

not  ezclnsiye  standard  of  due  pi^x!e88  of  law,  480, 

COMPACTS, 

between  states,  may  be  authorized  by  congresa,  SOi. 

COMPENSATION. 

for  private  property  taken  for  public  use,  418L 
tribunal  for  determining,  41S. 
method  of  assessing,  420. 
measure  of,  420. 
evidence,  425. 
payment  of,  426. 
payment  to  be  in  money,  426L 

CONDEMNATION  PROCEEDINGSi 
see  ''Eminent  Domain.'' 

CONDITIONAL  LEGISLATION, 
validity  of,  Z2L 

CONFEDERATE  STATES, 
status  of,  28»  29. 

CONFEDERATION,  ARTICLES  OF, 
adoption  of,  37. 
provisions  of,  87,  88. 
defects  and  failure  of,  89. 

CONFISCATION  ACTS, 
validity  of,  482. 

CONFTjICT  of  LAWS, 
see  "Interstate  Law.** 

CONGRESS, 

see,  also,  "House  of  Representatives'';  "Senate.** 
overruling  President's  veto,  97. 

may  be  convened  or  adjourned  by  President,  when,  UOw 
power  to  establish  inferior  courts,  128L 
constitution  of.  107. 
qualification  of  members  of,  107. 
•lection  of  members  of,  168w 
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<:ONGRBSS-ContiDued, 
meetlugs  of»  1G8. 

organization  and  goyernment  of,  169. 
determination  of  contested  elections,  170. 
privilege  of  members  against  arrest,  170. 
rules  of  procedure,  171. 
power  to  punish  for  contempts,  172. 
powers  of,  delegated  and  restricted,  173. 
powers  of,  when  exclusive,  when  concurrent,  174* 
powers  of,  enumerated,  177. 
taxation.  179. 
money  powers,  182. 

borrowing  money,  183. 

coining  money,  184. 

legal  tender,  185. 
regulation  of  commerce,  186L 

origin  of  the  power,  180. 

extent  of  the  power,  187. 

what  is  included,  189. 

when  exclusive,  when  concurrent,  19(1, 

navigation.  191, 

vessels,  198. 

regulation  of  ports  and  harbors,  193. 

embargo,  194. 

pilotage,  194. 

quarantine,  195. 

imports,  195. 

Immigration,  190. 

railroads.  197. 

bridges,  199. 

telegraphs,  200. 

trade-marks,  201. 

penal  legislation,  201. 

commercial  law,  202. 

limitations  on  the  power,  202. 

state  interference  with  commerce  power,  20iL 

Interstate  commerce  act,  206. 

commerce  with  Indian  tribes,  207. 
naturalization,  207. 
bankruptcy,  210. 

standard  of  weights  and  measures.  211. 
punishment  of  counterfeiting,  212. 
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CONGBBS8--Oontlniied, 

postal  system,  213. 
patents  and  copyrighti,  216w 
establishment  of  courts,  21& 
definition  and  punishment  of  piracy,  21& 
war  powers,  220. 

power  to  declare  war,  22a 
armies.  220. 

government  of  the  forces,  222. 
militia,  228. 

letters  of  marque,  224. 
gOTemment  of  ceded  districts,  220, 
acquisition  of  territory,  22S. 
disposition  of  public  lands,  228. 
government  of  the  territories,  229L 
admission  of  new  states,  233. 
Implied  powers  of,  235. 
limitations  on  powers  of,  239. 
police  power  possessed  by,  339. 
power  to  regulate  federal  elections,  68tL 

CONSCmNOB. 

freedom  of,  see  "Religious  liberty.* 

CONSCIENTIOUS  SCRUPLES, 
respect  to  be  paid  to,  455. 

CONSTITUTION, 
defined,  1. 

meaning  of,  in  general  public  law,  S» 
what  is  essential  to,  2. 
meaning  of,  in  American  law,  8. 
distinguished  from  statute,  4. 
written  and  unwritten,  6. 
not  the  source  of  rights,  & 
of  the  United  States,  30-38. 

not  a  compact  or  league,  30. 

an  organic,  fundamental  law,  81. 

a  grant  of  powers,  31. 

the  supreme  law  of  the  land,  32. 
establishment  and  amendment  of,  40-46L 
federal,  adoption  of,  40. 

amendment  of,  41. 
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OONSTITXJTION-CJontlnoed. 

of  states*  establishment  of,  4/k 

reconstraction,  45. 

amendment  of,  46-40. 
judiciary  as  final  interpreten  et  U. 
power  to  adjudge  statutes  uncosstltatioiia]*  OIL 
constmctlon  and  interpretation  of,  67-71. 
of  state,  must  not  impair  obligation  of  contracts,  600L 

CONSTITUTIONAL  CONVENTION, 
powers  and  limitations  of,  49. 
debates  of,  as  an  aid  in  Interpreting  constitution,  71. 

CONSTITUTIONAL  GOVERNMENT, 
meaning  of  the  term,  8. 

CONSTITUTIONAL  LAW. 
defined,  L 

meaning  of  '^unconstitutional,"  4,  fi. 
American,  sources  of,  8. 

CONSTITUTIONAL  UBBRTT. 

secured  by  written  constitutions,  2,  8. 
CONSTRUCTION, 

of  statute,  will  be  such  as  to  aroid  unconstltutfonallty,  aOi 
of  statute,  by  ezecutiye,  respected  by  courts,  60. 
of  constitutions,  67-71. 

Intent,  6& 

popular  sense  of  words,  70l 

uniformity.  68. 

efTect  to  be  giron  to  whole,  68L 

common  law,  69. 

not  to  be  retrospectlye,  69. 

mandatory  and  directory  proylsiona,  70L 

implications,  70. 

grants  of  powers,  70. 

preamble  and  titles,  70. 

unjust  or  Inconyenient  proylsiona  70. 

contemporary  and  practical  construction,  7L 

schedule,  71. 

words  taken  from  other  constitutions,  71. 

extraneous  facts,  71. 

rule  of  stare  decisis,  71. 
of  statutes,  not  retrospectlye^  627* 
BL.OONST.L.-43 
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CONSULAR  COURTS, 

of  the  United  States,  organization  and  Jurisdiction  of,  125. 

CONSULS. 

appointed  by  President,  110,  111. 
foreign,  recognition  of,  by  President,  116L 
cases  affecting,  federal  Jurisdiction  of,  134^ 

CONTEMPTS. 

power  to  punish  for,  in  congress.  172. 
in  state  legislatures,  293. 
in  the  courts.  490. 

CONTINENTAL  CONGRESS, 
history  of,  83. 

CONTRAOrS. 

laws  impairing,  see  "Obligation  of  Contracta" 
charters  of  corporations  as,  317. 

COPYRIGHTS, 

authority  of  congress  to  grant,  2ia 

CORPORATIONS, 

citizenship  of,  for  purposes  of  federal  Jurisdiction,  141. 

interstate  citizenship  of.  247. 

delegation  of  power  of  eminent  domain  to,  401. 

franchises  of,  may  be  tal^en  by  right  of  eminent  domain,  408L 

foreign,  discriminations  against,  470. 

citizenship  of,  527. 

charters  of.  as  contracts,  317. 

CORRUPTION  OF  BLOOD, 

as  a  consequence  of  crime.  302. 

COUNSEL. 

privilege  of,  in  trial  and  argument,  550. 
right  of  prisoner  to  assistance  of,  681. 

COUNTERFEITING, 

punishment  of,  to  be  fixed  by  congress,  212. 

COUNTIES, 

see  "Municipal  Corporations." 

COURTS, 

as  final  interpreters  of  the  constitution,  51. 

power  of,  to  determine  constitutionality  of  statutes,  62. 
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€0T7BTS~-Ck>ntlnued, 

rules  for  determining  constitutionality,  65-6Qi 

the  court,  55. 

full  bench,  57. 

nature  of  the  litigation,  681 

parties  interested,  58. 

necessity  of  decision,  59. 

construction,  60. 

executiye  construction,  oa 

presumption  of  legality,  ei. 

reference  to  Journals  of  legislature,  ^ 

motives  of  legislature,  62. 

policy  of  legislation,  62. 

natural  Justice,  63. 

partial  unconstitutionality,  64. 

preamble  of  statutes,  66. 

effect  of  decision,  66. 
construction  and  interpretation  of  constitution  by,  67-TL 
powers  of,  not  to  be  usurped  by  legislature,  80. 

nor  by  executiye,  82. 
must  not  usurp  legislative  or  ezecutiye  powers,  88. 
power  to  issue  mandamus  to  executlTe  officers,  8SL 
wiU  not  decide  political  questions,  85. 
advisory  opinions  by,  87. 

appointment  of  inferior  officers  may  be  vested  in.  111,  HX 
federal,  constitutional  provisions  for,  128. 

power  of  congress  to  establish,  128^ 

enumerated,  124. 

territorial  courts,  125. 

consular  courts,  125. 

courts-martial.  126. 

military  commissions,  12a 
Jurisdiction  of,  see  "Jurisdiction.* 

powers  and  procedure  of,  153. 

independent  of  state  courts,  164. 

what  law  administered  by,  158. 

following  state  decisions,  158. 

practice,  161. 

adjunct  powers  of,  162. 

power  to  issue  habeas  corpus,  162. 

removal  of  causes  from  state  courts  to,  163-166L 
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COURTS— Continued, 

system  of,  in  the  states,  IBH 

constitutional  courts,  28L 

statutory  courts,  28i. 

judges,  285. 

Jurisdiction,  280. 

process  and  procedure,  288* 
power  of,  to  determine  validity  of  police  regulations,  8TBL 
duties  of  court  and  jury  in  dyil  cases,  n& 

COURTfi^.MARn!LAJU 

establishment,  powers,  and  procedure  of;  12(^-128. 

CREDPT.  BILLS  OF, 

states  may  not  emit,  800. 

GRIMES. 

against  commerce,  power  of  congress  to  punish,  201.' 

against  postal  laws,  214. 

police  regulations  for  prerention  of,  842. 

not  excused  by  religious  ylews,  454. 

constitutional  protection  to  persons  accused  of.  568» 

CRIMINAL  PR0SECUZK>M8» 

constitutional  proTlslons  applicable  to^  CMS. 

walyer  of  rights  by  defendant,  667. 

presentment  or  Indictment,  i0& 

trial  by  jury,  Wl. 

priyilege  against  self-criminating  eyldenee,  574» 

confronting  with  witnesses,  677. 

compelling  attendance  of  witnesses,  670. 

right  to  be  present  at  trial,  680. 

assistance  of  counsel,  681. 

right  to  be  heard,  688. 

speedy  and  public  trial,  584. 

former  jeopardy,  685. 

bail,  500. 

cruel  and  unusual  punishments,  691. 

bills  of  attainder,  693. 

ex  post  facto  laws,  696. 

suspension  of  habeas  corpus,  600. 

definition  of  treason,  600. 

corruption  of  blood  and  forfeiture,  8Q2» 
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CRITICISMS, 

of  goTemment,  64S. 
of  public  officials,  658. 
of  candidates  for  office,  654^ 
of  courts  and  Judges,  660. 
of  literary  compositions,  666L 

CRUEL  PUNISHMENTS, 
not  to  be  Inflicted,  691. 
what  are,  591. 

CURATIVE  STATUTES, 
yalldltsr  of,  028. 

coring  admlnlstratlTe  action,  630.  , 

earing  defective  Judicial  proceedings,  683L 

CURCIESY, 

Tested  right  to,  4M. 

D 

DAMAGES. 

for  private  property  taken  for  public  use.  418. 

DEBTS. 

of  municipal  corporations,  leglsiatiye  control  of,  486w 

DECLARATORY  STATUTES, 
yalldlty  of,  8L 

DEFENDANT, 

Ip  criminal  cases,  rights  of,  see  'Criminal  Prosecutions,'* 
DEFINITIONS, 

bin,  legislative,  826. 

bill  of  attainder,  698, 

bin  of  rights,  10. 

dtlsenshlp,  624. 

commerce,  189. 

constitution.  1-8. 

constitutional  law,  1« 

direct  taxes,  181 

disfranchisement,  601 

due  process  of  law,  48L 

duties.  180. 

eminent  domain,  897. 

ez  post  facto  laws,  690. 

excises.  18a 
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DBriNITION&-OonUnue<l, 
federal  government,  27. 
fugitive  from  justice,  25a 
government,  17. 

high  crimes  and  mlBdemeanorfl,  12L 
high  seas,  210. 
imposts,  180. 
indictment,  508. 
indirect  taxes,  181. 
infamons  crimes,  660I, 
information,  509. 
Jeopardy,  586. 
law  of  the  land,  470. 
letter  of  marque,  224. 
Uberty,  466. 

municipal  corporations,  429L 
nation.  16. 
naturalization,  207. 
navigable  waters,  185,  130b 
pardon,  105,  273. 
people,  17,  26. 
piracy,  218. 
police  power,  834. 
presentment.  568. 

rPDrlftve.  278.  , 

republican  government,  260. 
retroactive  laws.  626. 
rights,  443. 
state,  17. 
state  rights,  24. 
sovereiinitv.  18. 
suffrage.  533. 
taxes,  180,  370. 
treason.  600. 
unconstitutional,  4. 
vested  rights,  483. 
written  and  unwritten  constitutions,  Si 

DELEGATION. 

of  legislative  power,  unlawful,  3ai« 
of  power  of  eminent  domain,  401« 
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DBPAICndBNTO, 

of  government,  mutual  Independence  of,  72"88i. 
heads  of,  when  liable  to  mandamus,  84. 

constituting  the  cabinet,  102. 
succeeding  to  presidency,  98. 

may  be  authorized  to  appoint  Inferior  offlccrs.  111,  112. 
of  state  government,  executive,  237. 

judicial,  280. 

legislative,  2&L 

DIPLOMATIC  KBLATIONS, 
President's  control  over,  lid, 

DIRBOTORY  PROVISIONS. 

not  usually  found  in  constitutions,  TQl 

DISFRANCHISEMENT, 
meaning  of,  561. 
as  a  punishment  for  crime,  661. 
discriminations  as  to  offices,  502. 
loss  of  right  of  suffrage,  562. 
disqualification  to  be  a  witness,  663;, 
ineligibility  to  office,  563. 

DISTRICT  OF  COLUMBIA, 
position  of,  in  the  Union,  21. 
neither  a  state  nor  a  territory,  21. 
citizens  of,  cannot  sue  in  federal  courts,  141« 
control  of  congress  over,  225. 
republican  government  does  not  obtain  in,  261 

DIVORCE, 

legislature  may  grant,  82. 
regulation,  of,  by  law,  477. 
does  not  impair  obligation  of  contracts,  615. 

DOWER, 

vested  rights  in,  495. 

DUE  PROCESS  OF  LAW, 

constitutional  guaranties  of,  470. 

meaning  of  the  term,  480. 

common  law  not  exclusive  standard  of,  48QL 

definition  of,  481. 

confiscation  and  forfeiture  acts,  482. 

eminent  domain  proceedings,  483. 

regulation  of  property,  484. 
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DUB  PBOGOSS  OF  LAW-Oontinaed» 
abatement  of  nuisances*  486. 
in  revenue  and  tax  proceedings,  486. 

summary  processes  not  necessarily  nnconstltntioual,  485. 
in  Judicial  action,  487. 

Jurisdiction,  488. 

proceedings  in  personam  and  la  rem,  480L 

summary  proceedings,  ^0. 

punishment  of  contempts,  49a 

erroneous  Judgments,  486. 
in  criminal  cases,  see  '^Criminal  Prosecutions." 

DWELLING  HOUSE, 
InylolabiUty  of,  SOa 
when  an  entry  may  be  forced,  501. 
unreasonable  searches  of,  see  ''Searches  and  Seizuras.** 

DYING  DEOLARATIONS, 

admissible  as  eyidence  in  criminal  cases,  5T8L 

E 

BASEMENTS, 

appropriation  of,  under  power  of  eminent  domain,  40a 

BDUOATION. 

right  to  acquire,  47& 

BLBCTION, 

of  President  and  Vice-President,  90-OX 
of  members  of  congress,  167,  168. 

contested,  how  determined,  170. 
of  members  of  state  legislature,  282. 
regulation  of,  688. 
right  to  participate  in,  see  '^Suffrage,  Right  of.* 

ELECnVE  FRANCHISE, 
see  "Suffrage,  Right  of."* 

ELECTORAL  OOLLEGB, 

composition  and  duties  of,  90-02. 

BLECrORS» 

See  "Suffrage,  Right  of.** 

ELECTROCUTION, 

not  a  cruel  or  unusual  punishment,  602L 
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BLBVBNTH  AMBNDMBNT, 
adoption  of,  43. « 
effect  of,  in  abridging  Jurisdiction,  144i 

SMBAR60  AOT. 

constitutionality  of,  IMt 

BMINBNT  DOMAIN, 

definition  and  nature  of,  397. 
constitutional  proyisions  relating  to,  899. 
is  inalienable,  899. 

distinguished  from  taxation,  876^  899. 
distinguished  from  police  power,  335,  890L 
by  whom  exercised,  400. 

United  States.  400. 

municipal  corporations,  401« 

priTate  corporations,  401. 
legislatiye  authority  necessary  to  exercise  of,  401i 
protection  of  priyate  rights  against,  402L 
the  purpose  must  be  public,  408. 
what  property  may  be  taken,  407. 

estates  less  than  a  fee,  407. 

property  of  state  and  United  Statee,  407. 

franchises,  408. 

possession  and  enjoyment  of  estate^  408b 

streams,  469. 

materials,  409. 

extent  of  appropriations.  410l 
Appropriation  to  new  uses,  410l 
what  constitutes  a  taking,  418. 

impairment  of  value  of  property,  418-41BL 

oonseQuential  and  indiiect  iiduiies,  416b 
compensation,  418. 

tribunal  for  determining,  41& 

method  of  assessing  damages,  42QL 

measure  of  compensation,  420. 

eyldence,  425. 

payment  of  damages,  425. 
requirement  of  due  process  of  law  in,  483. 
not  surrendered  by  legislative  contract,  61fi, 

BMPLOYMBNT, 

see  ''Labor'';  ''Professions";  "Trades.* 


Digitized  by  VjOOQIC 


682  INDBZ. 

[The  figures  refer  to  page&] 

SQUAUTT, 

as  a  requisite  of  taxation,  381. 

EQUAL  PROTECTION  OP  LAWS. 

guarantied  by  fourteenth  amendment,  464. 

meaning  of  the  phrase,  464. 

what  persons  protected,  465. 

civil-rights  acts,  465. 

local  or  special  laws  not  prohibited,  467* 

tax  laws,  468. 

competency  of  witnesses,  468i 

right  to  labor,  46a 

privilege  of  public  schools,  ASSk 

Jury  service,  469. 

discriminations  by  carriers,  468l 

miscegenation.  470. 

foreign  corporations,  470. 

EQUITY, 

powers  and  procedure  of  federal  courts  In,  160,  161. 
Jury  trial  not  claimable  in,  517. 

ESTABLISHMENT  OF  RELIGION, 

forbidden  by  American  constitutions,  463. 

BVIDBNOB, 

no  vested  rights  in  rules  of,  499. 

self-criminating,  prisoner  cannot  be  compelled  to  give,  57C 

EXBCUnVB  DEPARTMENT, 

responsibility  of  officers  of,  for  official  acts,  13,  14. 

construction  of  statutes  by,  respected  by  courts,  GOL  ' 

separation  of,  from  legislative  and  Judicial,  78. 

nature  of  executive  power,  72. 

powers  of,  not  to  be  usurped  by  legislature,  79. 

nor  by  courts,  83. 
must  not  usurp  legislative  or  Judicial  powers,  82. 
mandamus  and  injunction  to,  84. 
of  f^eral  government,  89-132, 
of  state,  powers  and  functions  of,  267-279. 

EXEMPTIONS, 

not  generally  contracts,  612. 
exemption  from  taxation.  620. 

EXPATRIATION, 
the  right  of,  528. 
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EXPORTS. 

not  to  be  taxed  by  states,  807. 
EX  POST  FAOTO  LAWS, 

forbidden  by  the  constltutionB,  OOQw 

what  are,  595. 
EXTRADITION. 

interstate,  26(2. 

F 

FEDERAL  OOiNSTITUTION, 

see,  also,  "Constitution.'* 
nature  and  force  of,  30-32. 
the  supreme  law  of  the  land,  82. 
formation  and  ratification  of,  40. 
amendment  of,  41. 

gnaranties  republican  goyemment,  200. 
limitations  imposed  by,  on  state  legislatiye  power,  dfXL 
state  police  power,  how  limited  by,  866. 
limitations  on  taxing  power  of  states  imposed  by,  383. 
privileges  of  citizenship  secured  by,  53a 
does  not  confer  right  of  suffrage,  634. 

FEDERAL  COURTS, 

see  "Courts." 
FEDERAL  ELECTIONS, 

authority  of  congress  to  regulate,  539L 

FEDERAL  GOVERNMENT. 

established  in  the  United  States,  27. 

nature  of,  27. 
FEDERAL  JURISDICTION, 

see  "Jurisdiction." 
FEDERAL  QUESTIONS, 

federal  Jurisdiction  of,  132. 

FIFTEENTH  AMENDMENT, 

meaning  and  effect  of,  637. 
FOOD. 

laws  against  adulteration  of,  347. 
FOREIGN  COMMEROEl 

see  "Commerce." 
FORFEITURE. 

of  property,  must  be  Judicially  ascertained,  482. 

of  political  rights,  661. 

of  estates,  as  a  consequence  of  crime,  602. 
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rOBMBR  JBOPARDT, 

as  defense  to  accusation  of  crime,  585. 

FOUBTBKNTH  AMENDMENT. 

see  "atteenshlp";  'Due  Process  of  Law^;  ^qual  Proteetioa  of  Laws" 
•TUberty";    "Suffrage.  Right  of." 

FRANCHISES, 

appropriation  of.  under  power  of  eminent  domain,  408L 
disfranchisement,  561. 
exdusiye.  giant  of.  473.  611. 
of  corporation,  as  contracts.  617. 

FRAUD. 

police  regulations  designed  to  preveidt  86ii 

FREEDOM. 

see.  also,  "Liberty." 
of  conscience.  447. 
personal.  456. 
of  speech  and  the  press,  54a 

FUGITIVES  FROM  JU<3TICSl 
extradition  of,  262. 

G 

GAME  LAWS, 

validity  of,  as  police  regulations,  805. 

GBS^ERAL   WARRANTSL 
Ulegality  of,  506. 

GOVERNMENT. 

form  of.  in  the  United  States.  27. 

federal  gorernment,  27. 

a  representatlTe   republic,   2S. 

indestructible.  2a 
separation  of  three  departments  of,  72-681 
cannot  be  sued,  except  by  consent,  142. 
republican,  guarantied  to  each  state,  260. 
libels  on.  whether  punishable,  546. 

GOVERNOR, 

power  to  veto  amendment  to  state  constitution.  48i 
mandamus  and  injunction  to,  84 
office  and  powers  of,  267. 
Independence  of  executive,  268. 
powers  of  state  governor,  271. 
appointments  to  office,  27L 
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GOVBBNOBn-Oontinoed* 

commanding  miUtla»  272. 
pardons  and  reprieveB,  272. 
convening  and  adjourning  legislature,  27S. 
approval  or  rejection  of  bills,  276. 
executive  construction  of  laws,  279. 
duties  of,  under  federal  constltntlon,  278l 

GRAND  JURY, 
see  "Indictment.** 

GRANTS, 

of  powers,  construction  of  constitutions  as  to,  70i 
of  legislative  power  to  congress,  express,  177. 

implied,  235. 
of  Jurisdiction,  In  state  constitutions,  282. 
of  power  of  eminent  domain  to  corporations,  401* 
of  monopolies  and  exclusive  privileges,  47a. 

protected  as  contracts,  611. 
of  exemption  from  taxation,  620. 

H 

HABEAS  CORPUS. 

power  of  federal  courts  to  Issue,  162. 
use  of.  In  extradition  proceedings,  257* 
suspension  of,  599. 

HAPPINESS. 

pursuit  of,  right  to  guarantied,  468. 
HARBORS. 

when  subject  to  regulation  of  congress,  198L 

HEAIiTH. 

police  regulations  In  aid  of,  345. 

HIGH  SEAS. 

meaning  of  the  term,  219. 

HOUSE  OP  REPRESENTATIVES, 
election  of  President  by,  90. 
power  of,  to  prefer  impeachments,  1201 
composition  of,  167. 
quallflcatlon   of  members,   168. 
apportionment  of  members,  168L 
election  of  members.  16& 
powers  of,  169. 
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HOU8B  OF  REPRBSENTATIVES-Contlnued^ 
determining  contested  elections  to,  170. 
privilege  of  members  from  arrest,  170i 
rules  of  procedure,  171. 
power  to  punish  for  contempts,  172. 

HUSBAND  AND  WIFE, 

see  ••Divorce";   ''Dower";  ••Marriage,** 

I 
ILLEGAL  CONTRACTS. 

have  CO  obligation  to  be  impaired,  614. 

niMIGRATrON, 

power  of  congress  to  regulate,  196. 
restriction  of,  as  police  regulation,  340,  341. 

IMMORAL  CONTRACTS. 

have  no  obligation  to  be  Impaired,  614. 

IMMUNITIES. 

of  citizens,  secured  by  fourteenth  amendment,  530. 

IMPAIRMENT  OF  CONTRACTS, 
see  "Obligation  of  Contracts.** 

IMPBAOHMESNT, 

Of  federal  officers,  120. 
for  what  crimes,  121. 
what  officers  liable  to,  12L 
judgment  and  sentence,  122. 

IMPLIED  POWERS, 

construction  of  constitutions  as  to,  70l 
of  congress,  doctrine  of,  235. 
of  state  legislature,  201. 

IMPORORS. 

subject  to  commercial  power  of  congress,  19S. 
not  taxable  by  states,  307. 

IMPRESSMENT. 

of  seamen,  222,  note. 

IMPRISONMENT, 

as  a  punishment  for  crime,  458. 
release  from,  on  habeas  corpus,  599. 
not  a  cruel  or  unusual  punishment,  592. 
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INCOME  TAX. 

as  a  direct  tax,  181« 
INDIANS, 

commerce  with,  regulated  by  congress,  207. 

citizenship  of,  527. 
INDICTMENT. 

by  grand  Jury,  constitutional  right  to,  5G6. 
INFAMOUS  CRIMES, 

prosecuted  by  presentment  or  indictment,  068. 

what  are.  669. 
INFERIOR  COURTS, 

deciding  upon  constitutionality  of  statute,  56. 

power  of  congress  to  establish,  123,  12'i. 

power  of  state  legislature  to  establish,  2M. 
INFERIOR  OFFICERS, 

personal  liability  of,  for  official  acts,  14. 

federal,  appointment  of.  111. 
who  are.  112. 
INFORMATION, 

high  crimes  cannot  be  prosecuted  by,  068. 
INJUNCmON, 

to  executive  officers,  when  lies,  84. 

will  not  lie  to  President  of  the  United  States,  96L 

to  governor  of  state,  260. 

INNKEEPERS, 

to  furnish  equal  accommodations  for  all,  465. 
state  regulation  of  business  of,  472. 

INQUISITORIAL  TRIALS, 

constitutional  provisions  against,  574,  577. 
INSOLVENCY  LAWS, 

as  affecting  obligation  of  contracts,  623. 
INSPECTION  LAWS, 

of  the  states,  307. 
INTENT. 

to  be  sought  for  in  constitutional  interpretation,  68. 
INTERNATIONAL  LAW, 

offenses  against,  defined  and  punished  by  federal  laws,  219l 
INTERPRETATION, 

of  constitutions,  67-71. 

see,  also,  "Construction.** 
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INTSBSTATE  COMMEHCii; 
see  ^Ck>mmerce." 

IMTERSTATB  OOMMBBOB  ACT, 
provisions  of,  206. 

INTERSTATE  LAW, 

as  determined  by  the  constitution,  244^ 
principle  of  interstate  comity,  244. 
privileges  of  citizens,  246. 

what  privileges  intended,  2^. 

what  privileges  not  included,  248.      , 

who  are  citizens,  247. 

discriminating  tazeo,  247. 
public  acts  and  Judicial  proceedings,  248L 
Interstate  extradition,  252. 

INTOXICATING  LIQUORS, 

traffic  in,  regulated  under  police  power,  84& 

INVOLUNTARY    SERVITUDE, 
prohibited,  460. 
what  constitutes,  401. 

JEOPARDY, 

meaning  of,  586. 

prisoner  not  to  be  placed  In,  twice,  595. 

JOURNALS  OF  LEGISLATURE, 

as  evidence  of  validity  of  laws,  01,  206. 
of  congress,  17a 

JUDGES, 

not  privately  liable  for  judicial  acts,  13. 

cannot  be  required  to  perform  nonjudicial  duties,  SB, 

will  not  decide  political  questions,  86. 

advisory  opinions  by,  87. 

federal,  appointed  by  President,  111. 

tenure  of  office,  124, 
of  state  courts,  Independence  of,  282,  286. 
duties  of,  as  distinguished  from  those  of  Jury,  519L 

JUDGMENTS, 

of  the  courts,  cannot  be  reversed  by  legislature,  81. 

In  cases  of  impeachment,  122. 

of  a  sister  state,  full  faith  and  credit  to,  24& 

erroneous,  as  due  process  of  law,  493. 

are  not  contracts,  615. 


Digitized  by  VjOOQIC 


INDBX.  689 

[The  figures  refer  to  pages.] 

JUDICIAL  ACTION, 

no  private  liability  for,  13. 

requirement  of  due  process  of  law  In,  487. 

defects  In,  cured  retrospectlyely,  632. 

JUDICIAL  POWER, 
nature  of»  72. 

of  the  United  States,  see  "Jurisdiction." 
of  the  states,  280-280. 

JUDICIARY, 

responsibility  of,  for  judicial  acts,  18. 

as  interpreters  of  the  constitution,  51. 

power  of,  to  adjudge  statutes  unconstitutional,  82. 

separation  of,  from  executive  and  legislative  departments,  78. 

Independence  of,  75. 

nature  of  judicial  power,  72. 

powers  of,  not  to  be  usurped  by  legislature,  80. 

nor  by  executive,  82. 
state,  powers  and  functions  of,  260-289. 
determining  validity  of  police  regulations,  378. 

JURISDICTION, 

of  federal  courts,  123^108. 

courts  of  the  United  States,  123. 
power  of  congress  to  establish  courts,  123. 
federal  courts  enumerated,  124. 
territorial  courts,  126. 
consular  courts,  126. 
courts-martial,  126. 
military  commissions,  128. 
scope  of  federal  judicial  power,  128,  129. 
acts  of  congress  regulating  jurisdiction,  130. 
original  and  concurrent  jurisdiction,  131. 
cases  involving  federal  questions,  132. 
«       cases  arising  under  treaties,  133. 
cases  affecting  ambassadors,  134. 
admiralty  and  maritime  cases,  135-139. 
cases  afTectlng  aliens,  140. 
suits  between  citizens  of  difTerent  states,  140. 
land  grants  of  different  states,  142. 
United  States  as  a  party,  142. 
states  as  defendants.  144. 
suits  between  states,  140. 
states  ns  plaintiffs,  148b 
BL.CONST.L.- 
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JUBISDICTION-<5ontinued. 

of  United  States  supreme  court,  148-153. 

original,  149. 

appellate,  150. 
Independence  of  federal  and  state  courts,  154. 
power  of  federal  courts  to  Issue  habeas  corpus,  182. 
of  federal  courts  on  removal  of  causes,  163-166. 
of  state  courts,  266. 

how  far  subject  to  legislative  control,  286,  287. 
essential  to  "due  process  of  law,"  488. 
want  of,  cannot  be  cured  retrospectively,  632. 

JURY, 

as  judges  of  the  law  in  libel  cases,  556^ 
see,  also,  "Jury  TriaL" 

JURY  SERVICE, 

exclusion  of  negroes  from,  unlawful,  469. 

JURY  TRIAL. 

In  civil  cases,  610. 

seventh  amendment  to  federal  constitution,  510. 

constitutional  provisions  as  to,  510,  511. 

provisions  in  state  constitutions,  511. 

meaning  of,  511. 

number  and  composition  of  jury,  512L 

province  of  court  and  jury,  513. 

in  what  proceedings  claimable,  514. 

where  not  claimable,  515. 

equity  cases,  517. 

admiralty  cases,  518. 

summary  proceedings,  518w 

peremptory  nonsuits,  518. 

compulsory  references,  519. 

restrictions  on  the  right,  519. 

jury  trial  allowed  on  appeal,  520. 

waiver  of  the  right,  521. 
In  criminal  cases,  571. 

waiver  of,  by  defendant,  567. 

JUST  COMPENSATION. 

for  private  property  appropriated  to  public  use,  418. 
JUSTICE, 

right  to  obtain,  freely,  506. 
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LABOR, 

regulation  of,  under' police  power,  857. 

alien  contract  labor  law,  341. 

right  to,  secured  by  constitntlons,  46& 

LAW  OP  THE  LAND. 

see  "Due  Process  of  Law.** 

LAWS, 

see,  also,  "Statutes.** 
constitutions  considered  as,  8. 

power  of  courts  to  determine  constitutionality  of,  52. 
constitutionality  of,  presumed,  6L 
unconstitutional  in  part,  64. 
of  another  state,  credit  accorded  to,  248. 
special  and  local,  forbidden,  817. 
enactment  of,  825. 
title  and  subject-matter  of,  829. 
equal  protection  of,  guarantied,  464. 
Impairing  contracts,  see  "Obligation  of  Ck>ntracts.'* 
retroactive.  626. 

LEGAL  TENDER, 

power  of  congress  to  make  treasury  notes  a,  185. 
limitation  of  state  power  as  to,  807. 

LEGISLATURE, 

members  of,  not  liable  for  ofiElGial  acts,  12,  18. 

motives  of,  do  not  affect  constitutionality  of  laws,  62b 

separation  of  powers  of,  from  executive  and  judicial,  78. 

nature  of  legislative  power,  72. 

must  not  usurp  executive  or  judicial  power,  79,  80l 

powers  of,  not  to  be  usurped  by  executive,  82. 

nor  by  courts,  83. 
power  of,  to  create  courts,  284. 

to  regulate  jurisdiction,  286. 

to  regulate  practice,  289. 
organization  and  government  of,  29L 

choice  of  officers,  292. 

rules  of  procedure,  292. 

election  and  qualification  of  members,  292^ 

expulsion  of  members,  293. 

power  to  punish  for  contempts,  298. 
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LBGISLATURB-Oontinned, 

privilege  of  members  from  arrest,  295. 

Jourmils,  296. 

lobbying  and  bribery,  286. 
extent  of  powers  of,  in  the  states,  800. 
powers  of,  limited  by  federal  constitution,  301. 

treaties  and  compacts,  304. 

letters  of  marque,  30S. 

bills  of  credit,  306. 

coining  money,  307. 

legal  tender.  307. 

duties  on  imports  and  exports,  307. 

duties  of  tonfiage,  809. 

keeping  troops,  810. 
Implied  limitations  in  state  constitutions,  311. 

usurpation  of  powers,  312. 

territorial  restriction.  312. 

legislature  as  trustee,  313. 

appropriations  and  expenditure  of  public  moneyv  814. 

bounties  and  gifts,  316. 

irrepealable  laws,  317. 
private,  special,  and  local  legislation  forbidden,  317* 
delegation  of  legislative  power  unlawful,  321* 

except  to  municipal  corporations,  322. 

local  option  laws.  323. 

conditional  legislation,  324. 
enactment  of  laws,  326. 
title  and  subject-matter  of  statutes,  329. 
cannot  alienate  police  power,  337. 
police  power  possessed  by,  342. 

authorizing  exercise  of  power  of  eminent  domain,  401. 
power  of,  to  create  municipalities,  431. 
control  of  municipal  corporations  by,  433. 
members  of,  privileged  in  respect  to  speeches  and  debates,  540L 
contracts  made  by,  607-612. 
limitations  on  power  of,  to  contract,  615. 

LETTERS, 

private,  inviolability  of,  503. 

LETTERS  OF  MARQUE, 

power  of  congress  to  grant,  224. 
states  may  not  grant,  305. 
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LEABIUTT, 

for  ofDclal  action.  IZ 

UBEL^ 

law  of,  as  a  limitation  on  freedom  of  speech,  542. 
on  government,  whether  punishable,  548. 
privileged  communications,  54& 

absolute  privilege,  649. 

conditional  privilege,  552. 

reports  of  Judicial  proceedings,  552. 
jury  as  Judges  of  the  law  in  actions  for,  566L 

LIBEBTY» 

defined  and  described,  445. 
natural,  civil,  and  political,  445,  446. 
Umitations  of,  446. 

of  conscience,  see  "Religious  Liberty." 
personal,  see  "Personal  Liberty." 

LIBERTY  OP  SPEECH  AND  PRESS, 
constitutional  provisions  securing,  540. 
meaning  of  terms,  540. 
no  peculiar  privilege  of  newspapers,  540. 
meaning  of  the  guaranty,  541. 
limitations  on,  542. 
criticisms  of  government,  548. 
seditious  libels,  54S. 
press  laws  of  Europe,  546. 
in  America,  546. 
censorship  of  the  press,  547. 
privileged  communications,  546L 
absolute  privilege,  549. 
legislators,  549. 
public  officers.  540. 

participants  in  Judicial  proceedings,  550. 
conditional  privilege,  552. 

reports  of  Judicial  proceedings,  552. 
criticism  of  public  officers,  553. 
criticism  of  candidates  for  office,  554. 
criticism  of  courts  and  Judges,  555. 
criticism  of  literary  compositions,  656L 
Jury  as  Judges  of  the  law,  556. 

LICENSES, 

are  not  contracts.  612. 
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LIEUTENANT  GOVERNOR, 

of  state,  office  and  duties  of,  207,  20& 
as  presiding  ofiElcer  of  senate,  292. 

LIMITATION  OP  ACTIONS, 
see  "Statute  of  Limitations." 

LIMITATIONS, 

on  powers  of  congress,  239. 

on  powers  of  state  legislature,  SQl,  SIL 

on  the  police  power,  866. 

on  power  of  taxation,  3T&-385. 

on  power  of  eminent  domain,  403. 

on  power  of  legislature  to  make  contracts,  019L 

UQUORS, 

police  regulation  of  traffic  In,  348. 

LOBBYING, 

contracts  for.  Illegal.  298L 

LOCAL  LEGISLATION, 
when  Invalid,  S17. 

LOCAL  OPTION  LAWS, 
constitutionality  of,  328. 

LOCAL  SELF-GOVERNMENT, 
the  right  of,  427. 

LOTTERIES, 

suppression  ot  under  police  power,  341,  848. 

M 

MANDAMUS, 

to  executive  officers,  when  lies,  84. 

will  not  He  to  President  of  United  States,  9<1 

to  governor  of  state.  269. 

MANDATORY  PROVISIONS. 

those  of  constitutions  usually  are,  70. 

MARITIME  OASES, 

federal  jurisdiction  of,  185. 
what  subjects  covered,  138. 
when  exclusive.  139. 

MARQUE,  LETTERS  OF, 

power  of  congress  to  grant,  224. 
states  mav  not  grant,  306. 


Digitized  by  VjOOQIC 


INDEX.  69o 

[The  figures  refer  to  pages.] 

MARRIAGE, 

laws  against  miscegenation,  470. 
natural  right  of,  476. 
may  be  regulated  by  state,  476. 
not  a  contract,  615. 

MARTIAL  LAW, 

suspension  of  habeas  corpus  under,  600. 

MATERIALS, 

taking  under  power  of  eminent  domain,  400. 

MEETINGS, 

of  congress,* time  of,  166. 

MESSAGES. 

of  President  to  congress,  114. 

of  governor  to  state  legislature,  27L 

MILITARY  (X>MMISSIONS, 

establishment  and  powers  of,  128. 

MILITARY  POWERS, 

of  President  of  United  States.  90. 

MILITIA, 

President's  powers  as  commander  in  chief  of,  00. 

power  of  ihresldent  to  call  out,  lOL 

authority  of  congress  over,  223. 

governor  as  commander  of,  272. 
MISCEGENATION. 

validity  of  laws  against,  470. 

MONEY, 

money  powers  of  congress,  18^180. 

borrowing  money,  183. 

power  to  coin  money,  184, 

legal  tender,  185. 
states  may  not  coin,  807. 
public,  control  of  legislature  over,  314. 
damages  in  eminent  domain  proceedings  must  be  paid  In,  426: 

MONOPOLIES, 

federal  laws  against,  34L 

unlawful  at  common  law,  862. 

validity  of  laws  against,  862,  363. 

right  of  government  to  grant,  473. 
MORALITY, 

public,  police  regulations  in  aid  of,  845. 
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MOBTaAGBS, 

are  contracts  not  to  be  yiolated,  624. 

MUNICIPAL  OORPORATIONa 

delegation  of  legislative  power  to,  322. 

police  power  vested  in,  339. 

power  of  eminent  domain  granted  to,  401« 

local  self -government,  427. 

nature  of,  429. 

charters  of,  are  not  contracts,  430,  620. 

power  to  create.  431« 

boundaries  of,  431. 

classification  of,  482. 

legislative  control  of,  483. 

debts  and  revenue  of,  4SS. 

ofllcers  of,  486. 

powers  of,  437. 

by-laws  of,  488. 

taxation  by,  when  essential  to  observance  of  contracts,  629. 


NATION, 
defined.  16. 
the  United  States  as  a,  17. 

NATIONAL   BANK^S, 

taxation  of,  by  states,  881. 

NATURALIZATION, 

authority  of  congress  over,  207. 

is   exclusive.  207,   208. 
how  effected.  209. 

NATURAL  JUSTICE, 

statutes  contrary  to,  validity  of,  63. 
constitutional  provisions  r^ugnant  to,  70. 

NATURAL  RIGHTS, 

meaning  of  the  term,  444. 

NAVIGABLE  WATERS, 

what  are.  In  English  and  American  law,  185,  186. 

NAVIGATION, 

power  of  congress  to  regulate,  191. 
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NAVY. 

President's  power  over,  as  commander  in  chief,  90. 
reffulatlons  for  government  of,  lOL 

NEUTRALITY  LAWS. 

establlsbed  by  congress,  210. 

KEwsPAPsma 

amenabllltv  of,  to  law  of  Ubel,  540. 

Me,  also,  ^'Liberty  of  Speech  and  PreM.** 

NBW  STATBS, 

admission  of.  Into  the  Union,  28& 

NBW  TRIAL, 

legislature  cannot  grant,  81. 

NBW  USBS, 

appropriation  of  property  to,  410. 

NOBILITY,  TITLES  OP, 

not  to  be  granted  by  United  States,  241. 
nor  by  states,  802. 

NORTHWEST  TERRITORY, 

ordinance  for  government  of,  282. 

NUISANCES. 

abatement  of,  486w 

0 

OATH, 

official,  to  seaport  the  constitution,  meaning  of,  QG. 

OATH  OF  OPFICB, 

of  President  and  Vice-President,  90. 

OBLiaAnON  OF  CONTRACTS, 

laws  impairing,  not  to  be  passed,  001 
constitutional  provisions,  004. 
the  law  impairing.  606. 

state  constitutions,  005. 
the  obligation  of  the  contract.  008. 
the  impairment  ol  the  contract,  007. 
what  contracts  are  protected,  607. 

contracts  between  states,  60S. 

statutes,  008. 

contracts  of  a  state  with  individuals,  600. 

grants  by  a  state,  610. 
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OBLIGATION  OP  OONTRAOTS-Continued. 

grantB  of  ezdusiTe  privileges,  611. 

licenses  and  exemptions,  612. 

offices.  618. 

illegal  and  immoral  contracts,  614* 

judgments,  615. 

marriage,  615. 
limitations  on  power  of  legislature  to  contract,  61S. 
charters  as  contracts.  617. 

charters  of  municipal  corporations,  620. 
exemption  from  taxation  as  a  contract,  626. 
laws  affecting  remedies  on  contracts,  622, 

insolvency  laws,  623. 

limitation  laws,  628. 

exemption  laws.  628. 

appraisal  laws,  624. 

possession  of  mortgaged  property,  624. 

redemption  laws,  624. 

municipal  taxation,  625. 

OCCUPATION, 

personal  liberty  as  to  choice  of,  471. 

OFFICERS. 

of  government,  responsibility  of,  for  political  action,  12-1^ 

of  executive  department,  when  mandamus  lies  to,  84. 

appointment  of,  by  President,  110. 

removal  of.  118. 

Impeachment  of,  120. 

of  congress,  how  chosen,  169. 

of  state  executive  department,  267,  268. 

of  state  legislature,  choice  of,  292. 

of  municipal  corporations,  486. 

public,  criticism  of,  when  privileged,  563. 

ineligibility  as  a  consequence  of  crime,  568. 

offices  are  not  contracts.  618. 

OFFICIAL  LIABILITY, 
for  official  action,  12-14. 
of  state  governor,  269. 

OLEOMARGARINE. 

federal  laws  against,  842. 
state  laws  against,  847. 
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OPPRESSION, 

police  regulatlonB  designed  to  prevent,  86IL 

ORDINANCES, 

of  nmnicipal  corporationa,  498. 

P 

PAPERS, 

private,  protected  against  search  and  seisnre,  600,  002. 

PARDONS, 
defined,  106. 

power  of  President  to  grant,  106. 
power  of  governor  to  grant,  272. 
granting  of,  an  executive  function,  272. 
absolute  and  conditional,  278. 
delivery  and  acceptance  essential  to,  274. 
must  be  pleaded,  274. 
cannot  be  revoked,  274. 
effect  of,  274. 
contract  to  procure,  validity  of,  275. 

PARTIES  TO  ACTIONS. 

ambassadors  and  public  ministers.  134. 

aliens,  140. 

citizens  of  different  states,  14a 

United  States,  142. 

states,  148-148. 

PATENTS. 

authority  of  congress  to  grant,  218. 

dealing  in,  regulated  by  state  police  laws,  SOL 

PEOPLE, 

distinguished  from   "nation,"  17. 
who  are  included  in  the  term,  26. 
sovereignty  of,  28. 
ratification  of  federal  constitution  by,  4a 

PERSONAL  LIBERTY, 
what  it  consists  in.  466. 
constitutional  guaranties  of,  466L 
limitations  upon,  457. 

arrest,  457. 

imprisonment  for  crime,  458. 

restraint  of  insane  persons,  468b 
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PBKSONAL  LIBBRTY-Oontlnued, 

vagabonds  and  paupers,  458. 

parental  control  of  children,  460« 

sureties  on  ball  bonds.  459. 
abolition  of  slavery,  460. 
requirement  of  due  process  of  law,  479. 
arrests  on  general  warrants,  503. 

PERSONAL  PROPERTTY, 
police  regulation  of,  859. 
taking  under  power  of  eminent  domain,  407,  409. 

PBTXTION, 
right  of.  557. 

secured  by  constitution,  557. 

meaning  and  extent  of,  557-5601. 
statements  in,  are  priylleged,  560. 

PILOTAGE, 

power  of  congress  to  regulate,  194. 

PIRACY, 

power  of  congress  to  define  and  punish,  2181 

POLICE  POWER. 

definition  and  nature  of.  334. 

origin  of,  835. 

distinguished  from  eminent  domain,  335. 

is  inalienable,  337. 

scope  of,  337. 

location  of.  338. 

in  municipal  corporations,  839. 
as  vested  in  congress,  339. 
as  vested  in  state  legislatures,  342L 
objects  to  which  it  extends,  342. 

public  safety,  343. 

public  morals,  345. 

public  health,  345. 

purity  of  food  products,  347. 

intoxicating  liquors,  348. 

regulation  of  railways,  350. 

regulation  of  trades  and  professions,  dSS2. 

regulation  of  charges  and  prices,  355. 

regulation  of  labor,  857. 

regulation  of  rights  of  property,  359. 
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POLIOB  POWBRr-Oontlnued, 

laws  against  >aud  and  oppression,  3&L 

monopolies,  trusts,  and  strikes,  362. 

regulation  of  roads  and  streets,  864. 

game  laws,  865. 

state  engaging  In  business,  868, 
limitations  of.  866. 

under  federal  constitution,  866. 

state  police  power  and  regulation  of  commerce,  36& 

unreasonable  laws  and  unjust  discriminations,  371. 

province  of  the  courts,  873. 
federal  revenue  system  and  state  police  power,  874. 
taxation  laid  under  the,  896. 
search  warrants  In  aid  of,  506. 
cannot  be  surrendered  by  legislative  contract,  615. 

POLITICAL  QUESTIONS. 

will  not  be  decided  by  the  courts,  85. 
POLITICAL  RIGHTS, 

what  are.  446. 

citizenship,  522. 

double  citizenship  in  the  United  States,  529. 
privileges  of  citizens  of  United  States,  oSa 

right  of  suffrage,  583. 

freedom  of  speech  and  of  the  press,  540. 

right  of  assembly  and  petition,  557. 

disfranchisement,  56L 

POLYGAMY, 

right  of  government  to  prohibit,  455. 

POOLS, 

illegality  of,  862. 

POSTAL  SYSTEM, 

authority  and  control  of  congress  over,  218. 

POWERS  OF  CONGRESS, 

in  relation  to  organization  and  government,  16QL 

are  delegated,  178. 

when  exclusive,  when  concurrent,  174. 

enumerated  and  discussed,  177. 

implied,  235. 

limitations  on,  289. 
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PRAOTICB. 

in  the  federal  courts,  161. 

in  the  state  courts,  289. 

in  criminal  cases.  605  et  seq. 

PREAMBLE. 

of  statute,  when  invalidates  it,  60. 

of  constitution^  as  an  aid  in  its  construction,  70l 

PRBSBNTaiENT, 

or  indictment,  constitutional  right  to.  668. 
PRESIDENT  OF  THE  UNITEJD  STATES, 

office,  powers,  and  duties  of,  8d-122. 

ezecutive  power  vested  in«  89. 

election  of.  90. 

qualifications,  92. 

vacancy  in  office  of.  96L 

compensation  of,  94. 

oath  of  office  of.  96. 

independence  of,  95. 

veto  power  of,  97. 

military  powers  of,  90, 

cabinet,  102. 

pardoning  power  of,  105. 

treaty-making  power  of,  100. 

appointments  to  office  by,  110. 

messages  to  congress,  114. 

power  of,  to  convene  and  adjourn  congress,  llSw 

control  of.  over  diplomatic  relations,  116. 

power  to  execute  the  laws*  118«. 

proclamations  by,  118. 

impeachment  of,  120, 

PRESS, 

freedom  of,  see  '^Liberty  of  Speech  and  Press." 

PRESS  LAWS, 
in  Europe,  546L 

PRESUMPTION, 

in  favor  of  constitutionality  of  statute,  6L 

PRICES, 

regulation  of,  under  police  power,  355. 

PRISONER, 

constitutional  rights  of,  see  "Criminal  Prosecutions.** 
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PRIVATE  PROPERTY, 

appropriation  of,  to  public  use,  see  ''Eminent  Domain.** 

PRIVILEGED  OQMMUNICATIONS, 
what  are.  548. 
statements  In  public  petitions,  560. 

PRIVILEGES. 

of  citizens  of  United  States,  630. 
exclusive,  grants  of,  611. 

PRIZF  OASES. 

lurisdictlon  of  federal  courts  in,  139. 

PROCLAMATIONS, 

by  the  President  of  the  United  States,  118. 

PROFESSIONS, 

regulation  of,  under  police  laws,  352. 
Individual  right  of  choice  as  to,  471. 

PROPERTY. 

appropriation  of,  to  public  use,  see  "Eminent  Domain.** 
regulation  of,  must  be  by  due  process  of  law,  4S4. 

PROSECUTIONS, 

see  ''Criminal  Prosecutions.** 

PROTECTION, 

of  the  laws,  to  be  equal  to  all  men,  464. 

PUBLIC  CORPORATlONa 

see  "Municipal  Corporations." 

PUBLIC  HEAT/TH. 

police  regulations  in  aid  of,  345. 

PUBLIC  LANDS, 

disposition  of.  by  congress,  229. 

appropriation  of,  under  power  of  eminent  domain,  407. 

PUBLIC  MINISfPERS. 

to  be  appointed  by  President,  110. 
foreign,  to  be  received  by  President,  116. 
may  be  dismissed  by  President,  117. 
cases  afTecting,  federal  jurisdiction  of,  134. 

PUBLIC  MORALS, 

police  regulations  for  preservation  of,  346. 

PUBLIC  PURPOSES, 

taxation  must  be  for.  385-390. 

to  justltf  exercise  of  eminent  domain,  403. 
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PUBLIC  SAFETY. 

police  regulation!  In  aid  of,  848. 

PUBLIC  SCHOOLS, 

reading  tlie  Bible  in  the,  451. 
prlYlleges  of,  open  to  all,  469. 
right  to  acquire  education  in,  478. 

PUBLIC  TRIAL. 

constitutional  right  to,  581. 

PUBLIC  USB. 

appropriation  of  private  property  to,  see  "Eminent  Domain." 

PUNISHMENTS, 

cruel  or  unusual,  forbidden.  C&U 

PUBPOSES  OF  TAXATION, 
must  be  public,  385. 

PURSUIT  OF  HAPPINESS, 
right  to,  guarantied,  463. 

Q 

QUALIFICATIONS, 

of  presidential  electors,  90,  91. 

of  President.  92. 

of  members  of  congress,  167, 168. 

of  members  of  state  legislature,  292. 

religious  test  as  qualification  for  office,  466. 

of  jurymen,  512. 

of  voters,  determined  by  the  states,  535. 

fixed  by  state  constitution,  cannot  be  abrogated,  588L 

QUARANTINE, 

power  of  congress  to  establish  and  regulate,  195. 
as  police  regulation  established  by  congress,  311, 
by  the  states.  345. 

QUARTERING  SOLDIERS, 

constitutional  provisions  relating  to,  506b 


R 

RACE. 

as  affecting  right  of  naturalization,  210. 
suffrage  not  to  be  withheld  on  account  of,  537. 


Digitized  by  VjOOQIC 


INDBX.  705 

[The  figures  refer  to  pagea.] 

BAILROADS, 

engaged  In  Interstate  commerce,  regulation  of,  by  congress,  107. 

regulation  of,  under  police  power,  360. 

delegation  of  power  of  eminent  domain  to,  401. 
REAL  PROPERTY, 

of  United  States,  not  taxable  by  states,  879. 

appropriation  of,  for  public  use,  see  "Eminent  Domain.** 
RBOONSTRUOnON  ACTS, 

adoption  of  new  constitutions  under,  4S. 

constitutionality  of,  284. 
REDEMPTION  LiAWS. 

as  affecting  obligation  of  contracts,  624. 
REGULATION  OP  COMMERCE, 
-see  "Commerce." 

RELIGIOUS  LIBERTY, 

constitutional  provisions  securing,  447. 

Christianity  as  part  of  the  law  of  the  land,  449. 

encouragement  of  religion,  45a 

public  recognition  of  religion,  450. 

Bible  hi  the  schools,  451. 

Sunday  laws,  451. 

blasphemy  a  crime,  452. 

establishment  of  religion  forbidden,  453. 

taxation  in  aid  of  religion,  453. 

exemption  of  church  property  from  taxation,  454. 

legal  status  of  religious  societies,  454. 

religion  no  excuse  for  crime,  454. 

respect  for  conscientious  scruples,  465. 

competency  of  witnesses  as  afTected  by  reUgion,  456. 

religious  test  as  qualification  for  office,  466L 
RELIGIOUS  SOCIETIES^ 

taxation  in  aid  of,  453. 

legal  status  of,  454. 
REMEDIES, 

no  vested  rights  in,  407. 

laws  affecting,  do  not  vioUte  obligation  of  contracts,  622, 
REMOVAL  FROM  OFFICE, 

power  of,  in  the  President,  111,  113. 

•*tenure  of  office"  act,  113. 

on  impeachment,  122. 

by  state  governor,  272. 

BL.C0NST.L.-45 
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REMOVAL  OF  CAUSBS, 

from  state  courts  to  federal  courts,  163-160. 
statutes  autborlzlDg,  163. 
imrtles,  164,  16S. 
nature  of  suits  removable,  160. 
time  of  application,  166. 
states  cannot  abridge  right  of,  166L 

RBPBESENTATION, 

and  taxation,  are  correlative,  386. 

BBPRESBNTATIVB  GOVERNMENT, 

established  In  the  United  States  and  the  states,  28. 

RBPRIBVBS» 

power  of  gOYemor  to  grant,  27Z 
flIstingulBhed  from  pardon,  273. 

BBFUBLIOAN  GOVERNMENT, 
established  in  the  United  States,  2a 
guarantied  to  each  state,  260. 
taxation  and  representation  a  maxim  of,  896. 

REQUISITION, 

for  surrender  of  fugltiye  criminal,  258. 

RESIGNATION, 

of  President  of  United  States,  98. 

RESPONSIBILITY, 

political  and  personal,  12-14. 

RETROACTIVE  LAWS, 
validity  of,  626. 

retroactive  effect  avoided  by  construction,  627. 
curative  statutes,  628. 

curing  administrative  action,  680. 

curing  defective  judicial  proceedings,  682. 

HBTROSFECTIVE, 

construction  of  constitutions  should  not  be.  68. 

REVENUE. 

of  municipal  corporations,  legislative  control  over,  4SS. 

REVENUE  LAWS, 

of  United  States  and  state  police  laws,  874. 

of  states,  see  "Taxation." 

due  process  of  law  in  enforcement  of,  488. 

REVOLUTION, 
right  of,  U. 
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RIGHTS, 

not  created  by  the  constltutlonB,  & 

bills  of,  defined,  10. 

right  of  reyolntion,  11, 

of  the  states,  24. 

nature  and  dasslflcatlon  of,  443, 

natural,  444. 

«lvil.  see  "Civil  Rights." 

poUtlcal,  see  "Political  Rights.** 

vested,  protection  of,  493. 

equal  protection  of  the  laws,  464. 

right  of  assembly  and  petition,  557. 

of  persons  accused  of  crimen  56S. 
ROADS, 

regulation  of,  under  police  power,  864. 
RULES  OF  PROOBDURB, 

each  house  of  congress  may  establish,  ITL 

power  of  state  leglshitore  to  adopt,  202. 

SAFETY,  '^ 

public,  police  regulations  In  aid  of,  343» 
SANITARY  LAWS, 

validity  of,  as  police  regulations,  34S, 

search  warrants  hi  aid  of,  607. 

SCHOOLS, 

see  "Public  Schools.** 

SEARCHES  AND  SEIZURES, 

unreasonable,  prohibited  by  the  constltntionB,  OOQ,  .       ' 

security  of  the  dweUlug,  600. 

when  an  entry  may  be  forced,  SOL 

compulsory  production  of  papers,  602. 

invloUblllty  of  the  malls,  608. 

general  warrants,  608. 

«earch  warrants,  604. 

requisites  of,  604. 

for  what  purposes  used,  606. 

in  aid  of  police  regulations,  606. 

in  aid  of  sanitary  regulations,  607, 

thne  of  execution  of,  607. 
military  orders,  607. 
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SEARCH  WARRANTS, 

see  "Searches  and  Selzurea.** 

SECESSION, 

no  right  of.  In  the  United  States,  28. 

SEDITIOUS  LIBELS, 
English  law  of,  648. 

SEIZURES, 

of  person  or  property,  see  "Searches  and  Seizures."* 

SELF-CRIMINATION, 
prlTllege  against,  574. 

SELF-GOVERNMENT, 
local,  the  right  of,  427. 

SENATE  OF  THE  UNITED  STATES, 
election  of  Vice  President  Jby,  90. 
participation  In  maldng  of  treaties,  106,  108L 
confirmation  of  appointments  by.  111* 
trial  of  Impeachments  by,  120. 
composition  of,  167. 
election  of  members,  167, 106. 
powers  of,  169. 

determining  contested  elections,  170. 
prlTllege  of  members  against  arrest,  170. 
power  to  pnnlsh  for  contempts,  172. 

SERVITUDE, 

Inyolnntaiy,  prohibited,  460. 

SHIPS, 

power  of  congress  to  regulate,  198. 
of  war,  states  may  not  keep,  810. 

SLANDER, 
see  "LlbeL'* 

SLAVERY, 

slave  trade  made  piracy  by  act  of  congress,  219l 
abolition  of.  460. 

SOLDIERS. 

quartering  of,  In  private  houses,  608. 

SOVEREIGNTY, 

defined.  18. 

external  and  Internal.  18. 

of  the  United  States,  19. 
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BOVBRmGNTT— <:)ontinned9 

of  the  states.  22. 

of  the  people,  28. 

of  the  state,  oyer  seacoast,  818. 
SPECIAL  LEGISLATION. 

when  invalid,  817. 
tIPBEOHt 

freedom  of,  see  "Liberty  of  Speech  and  Press.** 
SPEEDY  TRIAL, 

constitutional  right  to,  081. 
STARE  DECISIS, 

doctrine  of,  as  applied  to  construction  of  constitutions,  71. 
«rATE  RIGHTS. 

doctrine  of.  24. 

no  right  of  secession,  28L 

STATES, 

meaning  of,  in  American  constitutional  law,  20. 

restricted  meaning  of,  21. 

sovereignty  of,  22. 

rights  of,  2L 

of  the  Union,  are  republics,  2S. 

have  no  right  to  secede,  28. 

federal  constitution  not  a  compact  between,  9QL 

establishment  of  constitutions  of,  45. 

reconstruction,  46. 
amendment  of  constitutions  of,  46-48L 
MM  parties  to  actions,  148-148L 

as  defendants,  144. 

suits  between  states,  148. 

as  plaintiffs,  148. 
powers  of,  when  concurrent  with  those  of  congress,  11^ 
Interference  with  commerce  by,  208. 
Admission  of  new,  233. 
Interstate  law  under  the  constitution,  244. 
guaranty  of  republican  government  to,  280. 
executive  power  in,  28T. 
Judicial  power  In,  280. 
legislative  power  in,  281« 
police  power  of,  884. 
powers  of  taxation  possessed  by,  87S. 

appropriation  of  property  of,  under  power  of  eminent  domain.  407, 
may  not  abridge  privileges  of  citizens  of  United  States,  530. 
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STATUTE  OF  liMITATIONS, 
.    Tested  rights  accrued  under,  488. 
repeal  of,  aa  affactliig  contracts,  623. 

STATUTES, 

and  constltatioDB  distinguished,  8,  4. 

constitutional  and  unconstitutional,  4^  6. 

power  of  courts  to  determine  constitutionality  of,  52. 

presumed  to  be  constitutional,  01. 

unconstitutional  in  part,  64. 

of  another  state,  credit  accorded  to,  248L 

local  and  special  forbidden,  317. 

enactment  of,  826. 

title  and  subject-matter  of,  829. 

authorising  exercise  of  power  of  eminent  domain,  401. 

impairing  obligation  of  contracts,  see  "Obligation  of  Contracts.*^ 

when  involye  contracts,  608. 

retroactive,  626. 
STREAMS, 

appropriation  of,  under  power  of  eminent  domain,  400. 

STREETS^ 

regulation  of,  under  police  power,  364. 
appropriation  of  private  property  for,  405. 

STRIKES, 

when  illegal,  868. 
SUBPOENA, 

to  President,  06w 

to  governor  of  state,  270. 
SUFFRAGE^  RIGHT  OF, 

constitutional  provisions  as  to,  533. 

suffrage  defined,  538. 

not  a  natural  right,  684. 

federal  constitution  does  not  confer,  634. 

Qualifications  determined  by  the  states,  586. 

fifteenth  amendment,  587. 

qualifications  fixed  by  state  constitution,  588L 

regulation  of  elections,  538. 

disfranchisement,  562. 
SUMMARY  P^OCEEDINOa, 

constitutionality  of,  486. 

in  revenue  and  tax  cases,  486. 
in  judicial  action,  49a 

no  jury  trial  in,  5ia 
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SUMPTUARY  LAWS, 
nature  of,  477. 
generally  Invalid,  477. 

SUNDAY  LAWS, 

constltntionallty  of,  45L 

SUPRBMB  OOUET  OF  THE  UNITED  STATES, 
created  by  the  constitution,  123. 
Independent  of  congressional  control,  123,  124. 
jurisdiction  of,  148-168. 

original,  149. 

appellate,  160. 

reviewing  judgments  of  state  appellate  courts,  161,  162. 


T 

TAXATION. 

power  of  congress  to  lay  taxes,  179. 

limitations  on  the  power,  180. 

purposes  of  federal  taxation,  ISO. 

direct  and  and  Indirect  taxes,  181. 

requirement  of  uniformity,  181. 
by  state,  must  not  Interfere  with  commerce,  208. 

nor  discriminate  against  citizens  of  other  states,  247. 
states  may  not  tax  imports  or  exports,  307, 

nor  lay  duties  of  tonnage,  809. 
power  of,  hi  general,  876. 

taxes  defined.  375. 

origin  and  nature  of  power,  375. 
must  not  be  arbitrary,  376. 
distinguished  from  eminent  domain,  378. 
extent  of  legislative  discretion,  377. 

limitations  imposed  by  necessary  independence  of  federal  and  state  gor- 
emments,  378, 

state  cannot  tax  agencies  or  institutions  of  United  States,  879» 
nor  property  of  United  States,  379. 
nor  federal  bonds  or  notes,  880. 

United  States  cannot  tax  state  agencies  or  property,  882. 
limitations  Imposed  by  federal  constitution,  383. 

by  state  constitutions,  864. 
purposes  of  taxation,  386. 

must  be  public,  386. 

what  are  public  purposes,  386-30a 
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TAXATION— Continued, 

equality  and  uniformity  in  taxation,  d&U 

taxation  and  representation,  396. 

taxation  under  the  police  power,  390. 

in  aid  of  religion,  yalidity  of,  45S. 

must  not  yiolate  requirement  of  equal  protection  of  laws,  4Q& 

due  process  of  law  in,  485. 

exemption  from,  when  a  contract,  620. 

TBLEGBAPHS. 

interstate,  authority  of  congress  over,  20(X 

TSRRITORIBS, 

position  of,  in  the  Union,  2a 

courts  of,  125. 

government  of,  by  congress,  228. 

Northwest  Territory,  ordinance  for  government  of,  232. 

TTTLB  OP  STATUTE, 

must  be  coextensive  with  subject-matter.  829. 

TITLES  OF  NOBILITY. 

not  to  be  granted  by  United  States,  241. 
nor  by  states,  302. 

TOIiLS  AND  CHARGES, 

regulation  of,  under  police  power,  369. 

TONNAGE  DUTIES, 

states  may  not  impose,  309. 

TOWNS, 

■ee  "Municipal  Oorporattons.** 

TRADE-MARKS, 

authority  of  congress  to  legislate  concerning,  20L 

TRADES, 

regulation  of,  under  police  power,  352. 
liberty  of  choice  as  to,  471. 

TREASON, 

definition  and  punishment  of,  600l 
constructive,  60L 
what  constitutes,  QOHL 
against  a  state,  602. 

TEIEASURY  NOTES, 

power  of  congress  to  make  a  legal  tender,  186. 
not  taxable  by  states,  380. 
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^nftBATIBSL 

power  of  President  and  senate  to  make,  106^ 

are  the  supreme  law  of  the  land,  106. 

take  effect  when,  108. 

cases  arising  under,  federal  Jurisdiction  of,  138. 

states  may  not  make,  304. 

state  taxation  contrary  to,  is  unlawful,  3M. 

TRIAL  BY  JURY. 

see  "Jury  TriaL" 
TRIALS. 

criminal,  constitutional  guaranties  In*  see  "Criminal  Prosecutions.** 
to  be  by  jury,  571. 

right  of  defendant  to  be  present  at,  680. 
to  be  speedy  and  public,  584. 

TROOPS. 

stipendiary,  states  may  not  maintain,  aia 

TRUSTS  AND  MONOPOLIES^ 
federal  laws  against,  341. 
unlawful  at  common  law,  362. 
yalidity  of  laws  against,  362,  SS^ 

TWELFTH  AMENDMENT, 
adoption  of,  44. 

TWICE  IN  JEOPARDY, 

prisoner  not  to  be  placed,  585. 

u 

UNCONSTITUTIONALITY, 

meaning  of,  4,  5, 

power  of  courts  to  determine,  52. 

not  presumed,  01. 

partial,  may  not  Titlate  entire  statute,  OC 
UNIFORMITY. 

as  a  requisite  of  taxation,  881« 
dNTTBD  STATES, 

national  character  of,  16. 

sovereignty  of,  19. 

is  a  federal  republic,  27. 

is  indissoluble,  2a 

constitution  of,  30-88. 

not  a  compact  or  league,  80. 
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UNITED  STATES— Continued, 

an  organic,  fundamental  law,  81« 

a  grant  of  powers,  31. 

the  supreme  law  of  the  land,  82. 
origin  of,  dd. 

under  the  Continental  Congress,  86. 
under  the  Articles  of  Confederation,  87. 
formation  and  ratification  of  constitution  of,  40l 
amendment  of  constitution  of,  41. 
President  of,  powers  and  duties,  89  et  se<i. 
courts  of,  see  "Courts.** 
cannot  be  sued  except  by  consent,  142» 
has  no  common  law.  106. 

guaranties  to  each  state  a  republican  goyemment,  260. 
police  power  vested  in,  88^. 
property  of,  not  taxable  by  states,  879. 
may  exercise  right  of  eminent  domain,  400. 
property  of,  taken  under  power  of  eminent  domain,  40T. 
citizenship  in  the,  522^2a 
citizens  of,  their  privileges  and  immunities,  530. 

UNITED  STATES  COURTS, 
see  "Courts." 

UNUSUAL  PUNISHMENTS, 
not  to  be  inflicted.  591. 
what  are,  691. 

UNWRITTEN  CONSTITUTIONS, 
nature  and  characteristics  of,  5,  6. 

USURY  LAWS. 

validity  of,  as  police  regulations,  861« 

V 

\rESSEL8, 

engaged  in  commerce,  regulation  of,  by  congress,  IfiiL 
of  war,  states  may  not  keep,  810. 

VESTED  RIGHTS, 

protection  of,  by  constitutions,  403.    . 
what  are.  493. 
natmre  of  estates,  4Slk 
rules  of  descent,  485. 
dower  and  curtesy,  40Ck 
betterment  laws.  ^6. 
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VESTED  RIOHTS-<k>ntiniie4 
causes  of  action,  400. 
remedies.  497. 
statutes  of  Umitatlon,  408L 
rules  of  erldence,  499. 

VETO  POWER, 

as  applied  to  amendment  to  state  constitntloii,  4SL 
of  President  of  United  States,  97. 
of  state  governor,  270. 

VICE-PEBSIDBNT, 

of  United  States,  election  of ,  90. 
succeeding  to  presidency,  93» 
oath  of  oflElce,  90. 
Impeachment  of,  120. 

VILLAGES, 

see  "Munldpal  Oorporatlons." 
VOTING, 

see  "Suffrage,  Right  of.** 

w 

WAIVER, 

of  jur^  trial  In  civil  cases,  521. 

In  criminal  cases,  607. 
of  rights  In  criminal  cases,  S07, 

WAR, 

President  has  no  power  to  declare,  lOOl. 
congress  may  declare,  220L 

WAR  POWERS, 
of  President.  99. 
of  congress,  220-224. 

WARRANTS, 

arrests  without,  457. 

general,  503. 

to  search  houses,  see  ''Searches  and  Selxures." 

WATERCOURSES, 

appropriation  of,  under  power  of  eminent  domain,  40QL 

WEIGHTS  AND  MEASURES, 

standard  of,  may  be  fixed  by  congress,  211« 

WITNESSES, 

competency  of,  as  affected  by  religious  views, 
disqualification  of  Indians  and  Chinese,  40S. 
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WITNBSSBS-OoDtlnned, 

disqualification  for  infamy,  668. 

statements  of,  under  examination,  are  privileged,  500l 
prisoner's  rlglit  to  be  confronted  with,  577. 
to  compel  attendance  of,  579. 

WORDS. 

used  in  constitution,  to  be  talcen  in  popular  sense,  TQu 
taken  from  other  constitutions,  how  construed,  71. 

WRITTEN  CONSTITUTIONS, 

distinguished  from  unwritten,  5,  Q. 

contents  of,  7. 

construction  and  Interpretation  of,  67-71. 


,  IT.  PAULto  Kon. 
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The  principal  object  of  this  treatise  is  to  give  a  consistent 
statement  of  logically  developed  principles  that  underlie  all 
contracts  of  insurance,  with  subsidiary  chapters  treating  of 
the  rules  peculiar  to  the  several  different  kinds  of  insurance. 
Special  attention  has  been  given  to  the  construction  of  tl  e 
standard  fire  policy. 

This  treatment  will  help  to  bring  about,  we  believe,  the 
much  desired  clarification  of  this  branch  of  the  law. 

The  chapters  cover,  — 
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Nature  and  Requisites  of  Con- 
tract. 

Parties. 

Insurable  Interest. 

Making  the  Contract. 

The  Consideration. 

Consent  of  the  Parties  —  Con- 
cealment. 

Consent  of  the  Parties  —  War- 
ranties. 


Agents  and  Their  Powers. 

Waiver  and  Estoppel. 

The  Standard  Fire  Policy. 

Terms  of  the  Life  Policy. 

Marine  Insurance. 

Accident  Insurance. 

Guaranty,  Credit,  and  Liability 

Insurance. 
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present  tendencies  in  the  use  of  law  books  that  we 
g:ladly  print  it  in  full. 

S.  B.  POUND. 

R0800E  POUND. 

ATTORNEY8  AT  LAW. 

Rmnm  125, 128, 127« 
Burr  Blook. 

Lincoln,  Neb.,  November  6th,  1896. 

West  Publishing  Co.,  St  Paul,  Minn. 
Gentlemen: 

I  regard  the  plan  of  your  Hornbook  Series  as  a  very  happy  one. 
The  tendency  has  been  very  marked  for  some  years  to  make  text  books 
little  more  than  unwieldy  digests.  Such  text  books  are  soon  obsolete, 
and  the  expense  of  new  editions  is  large.  The  rapid  development  of 
digest  making  cannot  fail  to  result  in  superseding  the  text- book  digest 
by  the  digest  pure  and  simple.  With  your  Century  Digest  when  it 
appears,  and  the  Annuals,  there  will  be  no  need  for  the  ordinary  text 
book.  But  for  this  very  reason  there  will  be,  and  there  now  is,  a 
greater  need  for  such  books  as  those  of  the  Hornbook  Series.  For  au- 
thorities and  cases  in  point  we  must  go  to  the  digests;  but  in  order  to 
be  sure  that  we  are  right  before  we  go  ahead,  we  must  have  some  ideas 
as  to  what  we  are  to  look  for.  I  have  found  several  of  the  Hornbooks 
of  great  use  for  this  purpose. 

You  are  also  to  be  congratulated  upon  the  writers  whom  you  have 
chosen  to  do  the  work.  Several  who  bid  fair  to  take  very  high  rank 
«imong  legal  authors  have  made  their  first  appearance  as  contributors 
to  the  series. 

While  lawyers  have  been  debating  how  to  reform  official  reporting, 
you  have  made  the  decisions  of  all  our  courts  accessible  to  the  pro- 
fession at  comparatively  sligh-t  expense.  While  critics  are  deploring 
the  degeneration  of  text  books,  as  they  deem  it,  you  are  again  coming 
to  our  assistance  by  providing  text  books  that  combine  scientific  treat- 
ment with  practical  usefulness.  The  profession  require  the  former  as 
well  as  the  latter,  but  in  a  busy  age  the  latter  is  an  imperative  necessity. 

Yours  very  truly, 

ROSCOE  POUND. 
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**The  ideal  legal  text-book  of  to-day  is  not 
so  much  one  that  enables  the  busy  lawyer  to 
find  authorities — the  digests  and  encyclope- 
dias do  this — as  one  that  refreshes  his  mind 
on  the  fundamental  principles  of  law  that 
underlie  his  case.  *  *  *  The  Hornbook  Se- 
ries offers  the  practitioner  a  most  convenient 
opportunity  to  quickly  review  the  main- 
springs of  the  law  having  relation  to  the 
subject  in  his  mind  at  any  particular  time." 

— Central  Law  Journal, 


"Too  much  cannot  be  said  in  commen- 
dation of  that  feature  peculiar  to  the 
Hornbook  Series,  to  wit,  concisely  stat- 
ing the  leading  principles  in  black-letter 
type.  It  not  only  furnishes  the  lawyer 
with  the  most  convenient  method  of  quick- 
ly reviewing  the  general  principles  of  a 
subject,  but  it  tends  to  insure  careful  and 
accurate  statement  on  the  part  of  the  au- 
thor."— Virginia  Law  Register, 
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